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JUDGE  BENJAMIN  WATKINS  LACY. 


The  following  proceedings  and  resolutions  of  the  Bar  Asso- 
ciation of  Virginia  relative  to  the  death  of  Judge  Benjamin 
W.  Lacy  were  presented  to  the  Court  at  Kiohmond,  on  No- 
vember 14,  1895,  by  Henry  R.  Pollard,  Esq.,  and  ordered  to 
be  entered  in  the  proceedings  of  the  Court. 

*'The  Bar  Association  of  Virginia  in  annual  meeting, 
August,  1895,  lays  aside,  for  the  time,  the  discussion  of  the 
usual  business  before  it  to  pay  a  well-merited  tribute  of  re- 
spect to  the  memory  of  a  distinguished  member  of  our  honored 
profession,  and  an  eminent  jurist,  Benjamin  Watkins  Lacy, 
late  of  our  Supreme  Court  of  Appeals,  and  who,  in  response 
to  the  dread  summons  of  death,  while  yet  in  the  prime  of  his 
mental  vigor,  has  so  recently  been  taken  from  our  midst. 

''To  every  member  of  the  legal  profession  a  sketch  of  the 
successful  life  and  public  career  of  this  distinguished  Virginian 
will  be  of  interest,  and,  we  may  say,  benefit. 

''Benjamin  Watkins  Lacy  was  bom  at  Ellsworth,  the  old 
homestead  of  the  Lacy  family,  in  New  Kent  county,  Va.,  on 
January  27,  1839.  His  father,  Hon.  Eichmond  T.  Lacy, 
was  a  laTv  yer  of  rare  ability,  possessing  the  confidence  and 
esteem  of  his  fellow -citizens,  whom  he  represented  for  a 
number  of  years  in  the  Legislature  as  a  delegate  from  the 
counties  of  New  Kent  and  Charles  City ;  his  mother.  Miss 
Ellen  Green  Lane,  of  Rappahannock  county,  Va. ,  was  a  lady 
of  superior  natural  gifts  and  of  high  culture.  These  devoted 
parents  soon  discovered  in  their  first-born  son  evidences  of  a 
high  Older  of  intellect  and  a  commendable  ambition,  and, 
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with  parental  pride  and  intense  interest,  they  began  early  his 
education  and  training  for  the  practice  of  the  law.  The 
mother  taught  him  English,  Latin  and  mathematics,  and 
indeed  prepared  him  for  entering  the  academy  of  Piedmont, 
Va. ,  where  he  proved  to  be  a  student,  and  from  which  school 
he  was  entered  at  the  University  of  Virginia,  where  his  scho- 
lastic education  was  completed.  Upon  his  return  home  from 
the  University,  and  surrounded  by  superior  advantages,  young 
Lacy  took  up  the  study  of  the  law  in  his  father's  oflSce  with 
every  promise  of  a  brilliant  future ;  but  his  training  here  was 
soon  interrupted  by  the  outbreak  of  the  late  civil  war,  and 
among  the  first  to  respond  to  the  call  of  his  native  State  upon 
her  sons  was  the  young  law  student  who,  enlisting  as  a  pri- 
vate in  the  New  Kent  Cavalry  on  the  16th  of  April,  1861, 
served  to  the  close  of  the  war — never  absent  from  duty  except 
on  account  of  wcunds  received  in  battle.  He  was  three  times 
wounded,  and  by  his  bravery  and  devotion  to  duty  rose  by 
promotion  to  the  captaincy  of  his  company.  While  always 
brave.  Captain  Lacy  displayed  marked  gallantry  in  the  severe 
cavalry  engagements  at  Kelley's  Ford  and  Nance's  shop,  in 
Charles  City  county,  near  his  home,  and  it  was  ir  this  latter 
engagement  that  he  received  his  severest  wound. 

'•'The  war  ended.  Captain  Lacy  resumed  the  study  of  the 
law  in  his  father's  office  and  soon  qualified  himself  for  the 
practice  of  his  chosen  profession.  He  was  admitted  to  the 
bar  in  1866,  and  at  once  became  an  active  practitioner  as  a 
partner  with  his  father. 

''In  1870  he  was  elected  judge  of  the  county  courts  of 
Charles  City  and  New  Kent  counties,  organized  under  the 
new  constitution  of  this  State  just  then  adopted,  which  courts 
then  had  general  jurisdiction.  This  position  Judge  Lacy  held 
until  a  change  in  our  judicial  system  was  made  three  years 
later,  when  he  retired  from  the  bench  and  resumed  his  prac- 
tice, and  the  same  year,  although  the  district  was  largely 
Eepublican,  he  was  elected  as  a  Democrat  to  represent  Charles 
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City  and  New  Kent  counties  in  the  lower  branch  of  the  Legis- 
lature. Several  times  re-elected,  Judge  Lacy  served  in  the 
House  of  Delegates  on  important  committees  and  as  Speaker 
of  the  House  until  1880. 

'^In  the  division  of  his  political  party  on  the  Public  Debt 
Question,  then  the  all-absorbing  issue  in  State  politics.  Judge 
Lacy  allied  himself  with  the  Readjusters,  and  was  by  this 
party  chosen  Speaker  of  the  House  at  the  session  1879-'80. 

As  Speaker  his  rulings  were  characterized  by  fairness  and 
courtesy,  as  evidenced  by  the  unanimous  adoption  by  the 
House,  at  the  close  of  the  session,  of  a  resolution  offered  by 
Hon.  Marshall  Hanger,  of  the  opposite  party,  thanking  the 
Speaker  for  the  faithful  and  impartial  manner  in  which  he 
had  discharged  the  duties  of  his  office. 

*^Tn  1880  Judge  Lacy  was  chosen  by  the  Legislature  as 
Judge  of  the  Eighth  Judicial  Circuit,  composed  of  the  Pen- 
insula counties,  and  to  fill  the  vacancy  caused  by  the  death 
of  Hon.  Robert  L.  Montague.  With  distinction  he  presided 
over  the  courts  of  this*  circuit,  dispatching  the  business  with 
accuracy  and  promptness,  until  chosen  by  the  Legislature,  at 
the  following  session,  1881-'2,  a  member  of  our  Supreme 
Court  of  Appeals.  Entering  upon  the  arduous  and  responsible 
duties  of  a  position  on  the  highest  court  of  his  State,  January 
1,  1883,  Judge  Lacy  served  with  ability  and  distinction  until 
the  close  of  the  term  of  his  office,  January  1,  1895. 

''It  may  be  said  that  the  best  years  of  the  life  of  this  able 
jurist  were  given  to  work  on  this  court,  and  his  opinions  re- 
corded in  our  State  Reports,  from  No.  77  to  90  inclusive, 
show  thought,  careful  preparation,  diligent  research  and 
learning.  His  industry  is  also  here  abundantly  shown,  and 
the  opinions  of  the  court  written  by  him  are  the  best  evidence 
of  their  own  merits.  Though  his  robust  constitution  and 
vigorous  health  had,  some  months  before  his  retirement  from 
the  bench,  been  undermined  by  lurking  disease.  Judge  Lacy 
discharged  his  judicial  duties  faithfully  to  the  end  of  his  term. 
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and  it  may  be  also  said  that  he  died  in  the  judicial  service, 
for  while  he  had  formed  a  partnership  for  the  practice  of  law 
in  the  city  of  Kichmond,  with  every  assurance  of  great  suc- 
cess and  liberal  patronage,  his  health  was  such  that  he  was 
able  to  visit  his  office  but  a  few  times. 

**It  was  not  only  as  a  lawyer  and  a  judge  that  Judge  Lacy 
has  made  a  lasting  impiession  upon  his  fellow-man,  but  as  a 
neighboi,  husband,  fathei  and  friend,  be  has  set  an  example 
worthy  of  emulation.  That  he  was  held  as  a  true  friend,  a 
kind  neighbor,  a  public-spirited  man,  thoroughly  devoted  to 
the  people  of  his  native  county,  is  best  evidenced  by  the  reso- 
lutions adopted  by  a  large  mass-meeting  of  his  countrymen 
and  neighbors,  held  at  his  native  county-seat  soon  after  his 
death.  As  an  example  also  worthy  to  be  followed  by  the 
members  of  our  profession,  Judge  Lacy  did  not  confine  his 
research  alone  to  the  law  books  and  lagal  literature,  but  col- 
lecting a  large  classical  and  miscellaneous  library,  he  often 
resorted  to  it  for  food  for  his  retentive  brain,  and  as  bis  re- 
ward he  had  a  beautiful  flow  of  words,  and  in  speech  or  on 
paper  was  able  always  to  embellish  his  thoughts  in  the  most 
chaste  language. 

*^0n  the  14th  day  of  November,  1878,  Judge  Lacy  was 
married  to  Miss  Sarah  R.  Osborne,  the  daughter  of  a  well- 
known  Presbyterian  divine,  and  she,  with  four  children,  sur- 
vive him.  From  his  home  and  its  surroundings  abundant  evi- 
dence mry  be  had  as  to  how  beautifully  the  character  of  Judge 
Lacy  was  portrayed  in  his  home  life.  As  a  husband,  he  was 
considerate,  affectionate  and  devoted;  as  a  father,  he  was  a 
model,  and  the  devotion  and  interest  with  which  he  looked 
after  the  welfare  of  his  bright  and  intelligent  children  is 
shewn  by  the  extent  to  which  they  honored  and  respected 
him  while  living  ana  revere  his  memory  since  his  death. 
Devoted  to  his  home  and  its  surroundings,  nothing  delighted 
Judge  Lacy  more  than  to  be  at  home  surrounded  by  his 
family,  and  during  his  whole  service  on  the  Court  of  Appeals, 
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thoagh  it  greatly  taxed  his  strength,  he  never  failed  to  return 
to  his  home  at  night  while  the  court  was  in  session  in  Kich- 
mond. 

*'He  died  at  his  home,  'Marie  Springs,'  in  his  native  county, 
New  Kent,  May  15,  1895,  surrounded  by  his  devoted  family 
and  fond  friends. 

"To  his  bereaved  family  this  Association  extends  the  pro- 
found sympathy  of  its  members,  and  while  the  earth  is  yet 
fresh  upon  the  grave  of  this  brilliant  lawyer  and  eminent 
jurist,  Benjamin  Watkins  Lacy,  we  spread  upon  the  records 
of  our  association  the  high  esteem  in  which  he  was  held  by 
us,  both  as  a  lawyer  and  judge,  and  we  betoken  here  also  the 
high  appreciation  we  have  of  the  results  of  his  arduous  labors 
on  the  bench. 

*'He  took  great  pride  in  his  profession,  and  we,  as  his 
brethren,  look  with  admiration  upon  his  career  as  a  member 
of  that  profession,  aaid  will  cherish  his  memory  as  one  who 
has  honored  the  profession  and  left  behind  him  an  enviable 
record  as  a  lawyer  and  a  judge.     Therefore, 

^^  Resolved — First.  That  the  sympathies  of  this  association 
are  hereby  extended  to  his  family ;  and  that  a  copy  of  the 
proceedings,  containing  this  memorial,  be  furnished  by  the 
Secretary  to  his  widow. 

^'Resolved — Second.  That  the  President  appoint  a  com- 
mittee to  present  this  memorial  and  resolution  to  the  Supreme 
Court  of  Appeals  at  each  of  its  places  of  sitting  and  request 
the  honorable  judges  of  said  court  to  spread  the  same  on  the 
records  of  the  court." 

In  presenting  the  proceedings  and  resolutions  to  the  court 
Mi.  Pollard  spoke  as  follows: 

''May  it  please  the  court: 

"Since  your  honorable  body  sat  here,  the  relentless  hand 
of  death  has  laid  low  two  distinguished  citizens  of  this  Com- 
monwealth, and  but  lately  honored  members  of  this  tribunal, 
Vol.  xci — ii 
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and  in  recognition  of  the  worth  of  one  of  these,  the  honorable 
Benjamin  Watkins  Lacy,  I  have  been  commissiored  by  the 
Virginia  Bar  Association,  to  present,  as  1  now  do,  and  re- 
spectfully request  that  it  be  spread  on  your  minutes,  a  me- 
morial of  the  life  and  public  services  of  this  honored  judge. 

^'In  discharging  this  sad  duty,  I  beg  the  privilege  of  paying 
an  humble  tribute  of  respect  and  esteem  to  the  memory  of 
this  valorous  soldier,  upright  citizen  and  able  jurist. 

''He  was  the  oldest  son  of  a  worthy  citizen,  able  lawyer 
and  experienced  legislator,  of  ante  helium  days,  hence  it  is 
not  strange,  that  his  laudable  ambition  lead  him  to  aspire  to 
pre-eminence  in  his  chosen  profession. 

'*In  the  spring  of  1861,  when  the  very  foundations  of  the 
republic  trembled  under  the  tramp  of  assembling  armies,  a 
student  of  law  in  his  father's  office,  he  promptly  responded 
to  the  call  of  his  county,  and  enlisted  for  the  war.  To  his 
devotion  and  courage  as  a  soldier,  three  wounds  received  in 
battle,  and  four  years  of  hardship  eloquently  testify. 

''When  'grim-visaged  war  had  smoothed  his  wrinkled 
front,'  young  Lacy  entered  upon  the  practice  of  his  profession 
with  all  the  vim  and  energy  of  his  ardent  nature. 

"Emerson  says,  'personal force  never  goes  out  of  fashion.' 
That  is  still  paramount  to-day,  and,  in  the  moving  crowd  of 
good  society,  the  men  of  valor  and  reality  are  known,  and 
rise  to  their  natural  place. 

"The  competition  is  transferred  from  war  to  politics  and 
trade,  but  the  personal  force  appears  readily  enough  in  these 
new  arenas." 

"Thus  with  unfailing  vigor  and  steady  tread,  he  pursued 
the  onward  and  upward  course  towards  the  highest  and  most 
honorable  stations  attainable  in  two  departments  of  the  gov- 
ernment of  his  mother  Commonwealth.  It  is  no  mean  dis- 
tinction, that  the  same  person,  in  a  short  lifetime  attains  the 
highest  rank  as  legislator  and  judge.. 

"As  Speaker  of  the  House  of  Delegates,  he  was  auaviter  in 
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Tnodo^  fortiter  in  re^  and  received  alike,  the  deserved  en- 
comiums of  politicial  friends  and  foes. 

*^Bat  as  judge,  he  most  displayed  his  ready  adaptation  to 
his  environments,  and  his  capacity  to  meet,  and  creditably 
discharge,  the  high  and  responsible  duties  of  his  office. 

"Though  he  ascended  the  Circuit  Court  bench,  and  the  bench 
of  this  honorable  court,  as  well,  in  times  of  great  political 
excitement,  and,  though  his  elevation  was  at  the  hands  of  his 
political  friends,  yet  his  career  was  no  exception  to  the  high 
standard,  that  has  characterized  the  Virginia  judge.  And 
in  this  connection,  inasmuch,  as  there  were  sharp  criticisms 
in  certain  quarters  upon  the  late  court,  because  of  their  poli- 
tical affiliations,  it  is  no  less  appropriate,  than  just,  to  say 
that  it  was  the  veriest  figment  of  a  visionary  and  uninformed 
mind  to  suppose  that  judges  are,  or  have  ever  been,  appointed 
solely  apart  from  political  considerations. 

''In  a  conversation  had  in  1771,  with  Dr.  Samuel  Johnson, 
Sir  Alexander  Macdonal  observed,  that  'the  chancellors  of 
England  are  chosen  from  views  much  inferior  to  the  office, 
being  chosen  for  temporary  political  views. '  To  this  conclu- 
sion Dr.  Johnson  gave  his  emphatic  consent,  and  remarked 
that  the  same  was  true  in  every  country. 

"Certainly  our  own  country  has  been  no  exception  to  the 
rule,  for  Jay  and  Rutledge,  Ellsworth  and  Marshall,  the  first 
four  chief  justices  of  the  Supreme  Court,  were  the  exponents,  if 
not  the  partisans,  of  the  Federal  construction  of  the  Constitu- 
tion.    But  they  were  none  the  less  pure  and  impartial  judges. 

"Nor  have  the  men,  who  have  most  adorned  the  bench  in 
this  country  and  England,  been  free  from  sharp  criticism  and 
unjust  insinuations,  that,  their  decisions  were  tinctured  by  par- 
tizanship.  Mr.  Jeflferson  did  not  hesitate  to  charge  that  the 
trial  of  Aaron  Burr  could  not  be  safely  intrusted  to  Chief - 
Justice  Marshall,  because  of  his  extreme  prejudice  against 
his  administration.  In  a.letter  to  William  B.  Giles  in  1801, 
he  said: 
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'*  *The  courts  being  so  decidedly  federal^  and  irremovable^ 
it  is  believed  that  republican  attorneys  and  marshals,  being 
the  doors  and  entrance  into  the  courts,  are  indispensably 
necessary,  as  a  shield  to  the  republican  pari  of  our  feUmo  citi- 
zens^ which,  I  believe,  is  the  main  body  of  the  people.' 

'*And  again  in  a  letter  to  Tom  Eitchie,  in  1820,  he  said: 

**  'The  judiciary  of  the  United  States  is  the  subtle  corps  of 
sappers  and  miners,  constantly  working  under  ground,  to 
undermine  the  foundations  of  our  confederated  fabric.  They 
are  construing  our  constitution  from  a  co-ordination  of  a 
general  and  specific  government,  to  a  general  and  supreme 
one.' 

''Such  were  the  harsh  criticisms  on  the  judiciary  in  the 
early  days  of  the  republic,  but  it  is  to  be  hoped  that  the 
time  is  rapidly  going  by  when  motives  are  to  be  suspected, 
and  when  confidence  and  respect  are  to  be  withheld  because 
of  political  affiliations.  We  must  reach  this  pointy  Ruskin 
says,  '  Whatever  the  learning,  or  acuteness  of  a  great  law- 
yer, our  chief  respect  for  hira  depends  on  our  belief,  that,  set 
in  a  judge's  seat,  he  will  strive  to  judge  justly,  come  of  it, 
what  may  '  With  the  bar,  largely  rests  the  responsibility 
to  stand  between  the  bench  and  the  public,  and  shield  it  from 
the  popular  agitations  which  disturb  at  times  the  political 
arena,  and  at  least  molify,  though  it  be  impossible  to  prevent, 
censure^  which  Swift  says,  is  the  tax  a  man  pays  to  the  public 
for  being  eminent. 

"Judge  Lacy  had  a  profound  conviction  of  the  dignity  of  the 
judicial  office,  and  whether  presiding  in  a  county  court,  or 
on  the  bench  in  this  august  tribunal,  he  exacted  of  all — offi- 
cers, attorneys,  suitors,  and  witnesses  alike — the  most  punc- 
tilious observance  of  a  demeanor  becoming  the  sacred  pre- 
cincts of  the  Temple  of  Justice,  where  judges  are  said,  '  to 
sit  in  God's  seat,  who  resisteth  the  proud,  but  giveth  grace 
to  the  humble. '  Tempered  with  this  firmness,  he  bore  an 
uniformly  courteous  and  considerate  demeanor  to  the  mem- 
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bers  of  the  bar,  which  was  in  striking  contrast  with  the  deport- 
ment of  a  once  justice  of  the  Supreme  Court,  before  whom, 
it  was  the  poor  fortune  of  the  great  lawyer,  Fisher  Ames,  to 
appear,  of  whom  he  said,  *  to  get  a  hearing  in  his  court,  one 
must  come  with  a  speaking-trumpet  in  one  hand,  and  a  club 
in  the  other.' 

^' Judge  Lacy  did  not  'live,  and  move,  and  have  his  being,' 
under  the  guise  of  the  fabled  ring  of  Gyges,  but  his  faults, 
he  wore  upon  his  arms,  known  and  read  of  all  men.  Quick 
in  his  perceptions,  acute  in  his  reasonings,  and  strong  in  his 
convictions,  it  is  not  strange,  that  he  should  have  been  pro- 
nounced in  his  opinions  and  tenacious  in  their  advocacy. 

**0f  his  amazing  industry,  of  his  dispatch  of  business,  and  of 
his  unceasing  labors  in  the  discharge  of  his  duties,  I  need  not 
speak  to  your  honors,  who  know  these  things  of  him  so  well, 
and  I  only  recall  them,  that  they  may  be  chronicled  as  charac- 
teristic of  his  useful  life,  and  thus  serve  to  stimulate  in  others,' 
a  better  development  of  these  useful  qualities. 

"The  best  and  the  most  enduring  work  of  Judge  Lacy- s  life 
was  done  as  one  of  the  justices  of  this  tribunal.  Here  he  sat 
for  twelve  years  on  the  right  of  the  honored  president  of  the 
court.  Fourteen  volumes  of  the  Keports  from  77th  Virginia 
to  90th  Virginia,  inclusive,  contain  the  reported  decisions  in 
which  he  participated.  An  examination  of  these  will  disclose 
that  he  was  very  rarely  absent  from  the  bench,  and  that  he 
delivered  opinions  in  largely  more  than  one-fifth  of  the  cases. 

"His  opinions,  though  not  embellished  with  classical  allu- 
sions or  rhetorical  display,  were  well  considered,  clear  in 
statement,  strong  in  argument,  and  amply  fortified  with 
authorities. 

"Among  the  most  important  cases  in  which  he  delivered 
able  and  exhaustive  opinions,  settling  constitutional  questions, 
are  Burks  v.  Hinton,  77  Virginia,  1,  (tenure  of  the  judicial 
ofl5ce),  Mcintosh  v.  Braden,  80  Virginia,  217  (declaring  un- 
constitutional an  act  referring  the  right  of  appeal  to  the 
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Commonwealth  in  every  case  to  which  she  was  a  party), 
Western  Union  Telegraph  Co.  v.  Williams,  86  Va.,  696,  (set- 
tling the  rights  of  abutting  owners  in  the  soil  under  a  public 
road);  and  in  Hodges  v.  Seaboard  &  Roanoke  R.  E.  Co.,  88 
Va.,  660,  he  delivered  a  concurring  opinion  displaying  great 
research  and  an  acute  perception.  This  case  is  of  great 
value.  Following  Western  Union  Telegraph  Company  v. 
Williams,  it  determined  the  rights  of  abutting  owners  on  the 
streets  of  municipal  corporations,  and  that  laying  a  railroad 
track  therein  is  an  additional  servitude  on  the  soil. 

*' Courageous  in  his  convictions,  he  was  pronounced,  and 
sometimes  even  aggressive  in  his  dissents.  As  far  as  my 
recollection  serves  me,  I  have  rarely  read  so  pungent  a  dis- 
sent as  that  delivered  by  him  in  the  case  of  Fredenheimer  v. 
Rohr,  87  Va.,  772.  In  the  case  of  Whiting  v.  Town  of 
West  Point,  87  Va.,  905,  which  attracted  very  general  in- 
terest in  this  and  other  States,  Judge  Lacy  dissented  from  a 
majority  of  the  court,  which  held  that  municipal  corporations 
did  not  have  the  coQstitutional  right  to  exempt  from  taxation; 
and  in  the  Mary  Miller  Case,  88  Va.,  618,  he  also  dissented 
with  great  emphasis,  and  his  views  have  been  substantially 
adopted  by  the  present  court,  and  thus  the  former  case  over- 
ruled. It  is  also  to  be  specially  noted,  that  he  dissented  in 
the  case  of  ProfRt  v.  Anderson,  20  Southeastern  887,  declar- 
ing unconstitutional  the  day-labor  system  of  maintaining  the 
public  roads,  though  such  system  had  been  in  vogue  in  Vir- 
ginia for  a  century. 

''He  participated  in  the  decision  of  the  great  case  of  the 
Protestant  Episcopal  Educational  Society  v.  Churchman,  80 
Virginia,  718,  which  overthrew  forever,  it  is  to  be  hoped,  the 
doctrine  of  Gallego's  ex' or  v.  Attorney  General,  3  Leigh 
450,  as  to  indefinite  charities.  , 

''Steele  suggests  that  a  man  advanced  in  years,  who  thinks 
fit  to  look  back  upon  his  former  life,  and  calls  that  only 
life  which  was  passed  with  satisfaction  and  enjoyment,  exclud- 
ing all  parts  which  were  not  pleasant  to  him,  will  find  him- 
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self  very  young,  if  not  in  his  infancy.  If  this  be  the  true 
measurement  to  determine  the  duration  of  life,  then  the 
honored  judge  lived  to  a  ripe  age,  for  few  men  ever  found 
more  zest  in  the  discharge  of  their  daily  duties  than  did  he, 
whether  in  legislative  halls,  at  the  bar,  or  on  the  bench. 

''It  is  indeed  a  sad  reflecticn  that  so  soon  after  the  occu- 
pancy of  this  convenient  court-room,  in  this  new  and  stately 
building,  you  should  be  called  on  to  suspend  your  im- 
portant work  for  awhile,  to  receive  and  enter  upon  your 
records  a  memorial  to  a  departed  brother.  "While  the 
strength,  the  solidity,  and  the  massiveness  of  this  graceful 
structure,  so  beautifully  conceived,  and  wisely  executed,  may 
suggest  stability  in  material  things,  yet  not  in  human  life,  for 

"  *  Not  stgny  tower,  nor  walls  of  beaten  brass, 
Nor  airless  dungeon,  nor  strong  links  of  iron, 
Can  be  retentive  to  the  strength  of  spirit ; 
But  life,  being  weary  of  these  worldly  bars, 
Never  lacks  power,  to  dismiss  itself. ' 

''Judge  Lacy  was  just  approaching  his  fifty-sixth  birthday — 
a  little  past  the  meridian  of  life — when  his  hitherto  healthy 
and  vigorous  constitution  succumbed  to  disease.  Kor  did 
the  disease  wait  long  on  death,  for  on  the  15th  day  of  May, 
1895,  surrounded  by  his  family  and  friends,  at  his  home  in 
Xew  Kent  county,  he  passed  quietly  away.  All  his  arrange- 
ments to  return  to  the  bar,  on  leaving  the  bench,  had  been 
perfected.  His  own  observation  must  have  convinced  him, 
that  he  was  about  to  undertake  no  easy  task,  that  of  grace- 
fully and  successfully  assuming  the  every  day  garb  of  a 
practitioner,  in  the  place  of  the  gown  of  a  judge,  and  yet  he 
spoke  not  only  hopefully,  but  confidently  of  his  future.  Alas, 
for  human  hopes ! 

"  *  This  is  the  state  of  man  ;  To-day  he  puts  forth 
The  tender  leaves  of  hope ;  to-morrow  blossoms, 
And  bears  his  blushing  honors  thick  upon  him  : 
The  third  day  comes  a  frost,  a  killing  frost ; 
And  when  he  thinks,  good  easy  man,  full  surely 
His  greatness  is  a  ripening — nips  his  root. 
And  then  he  falls.' 
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"In  closing,  I  hope  your  honors  will  not  deem  it  inappro- 
priate for  so  humble  a  member  of  your  bar  to  suggest,  that 
the  court  spare  no  pains  to  procure,  and  hang  upon  the  walls 
of  this  rcom  portraits  of  the  great  departed  judges  of  this 
Commonwealth.  Addison  truly  says,  that  it  is  natural  for 
the  human  mind  to  embody  its  recollections  in  some  external 
object,  which  will  testify  the  gratitude  of  a  people  to  departed 
worth,  and  will  serve  at  the  same  time  to  mark  the  distinc- 
tion that  similar  victories  may  win.  It  were  impossible  for 
a  son  of  Virginia,  to  stand  under  the  storm-beaten  elm  in  old 
Cambridge,  and  read  the  simple  inscription  on  the  rough 
piece  of  granite  that  marks  the  spot  on  which  Washington 
assumed  command  of  the  colonial  army,  and  not  feel  his  soul 
moved  by  reverential  regard  for  the  past  glory  of  this  Com- 
monwealth, and  stirred  with  holy  aspirations  to  be  a  worthy 
son  of  so  fair  a  mother.  Akin  to  this,  were  the  feelings  of 
the  young  artist,  contemplating  the  works  of  the  great  Koman 
Masters,  when  he  exclaimed:  ^I  too  am  a  painter,^ 

''So  let  it  ever  be  in  this  presence;  that  the  many,  who 
shall  come  and  go,  whether  as  judges,  sitting  where  you  sit, 
or  as  advocates,  standing  where  I  stand,  with  the  portraitures 
of  the  great  looking  upon  them,  shall  have  awakened  in  their 
inmost  souls  a  holy  reverence  for  the  past  glory  of  their 
State,  and  noble  resolves  to  rival  the  virtues  of  the  good  and 
worthy  already  gone  to  the  great  beyond." 

NoTB  BY  THE  REPORTER. — The  Memorial  of  Judge  Richardson  has  not  yet 
been  presented  to  the  Court,  but  is  is  presumed  that  it  will  be  at  the  next 
term  of  the  Court  at  Wytheville. 
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In  the  Preface  of  Volume  1  of  Rohinson^a  Virginia  ReporiSy 
Mr.  Conway  Robinson  gives  a  full  account  of  law  reporting 
in  this  State  to  that  date.  From  that  time  until  now  the 
decisions  of  the  Supreme  Court  of  Appeals  have  been,  and  are 
still,  officially  reported  under  legislative  authority  by  a  Re- 
porter selected  by  the  court. 

Mr.  Robinson  was  Reporter  from  April  1,  1842,  until  April 
1,  1844,  when  he  resigned.  He  published  two  volumes  under 
the  title  of  Rohinson^s  Virginia  Reports^  usually  cited  as 
Robinson^ 8  Reports. 

On  April  9,  1844,  Mr.  Peachy  R.  Grattan  was  unanimously 
api>ointed  Reporter,  and  held  the  position  until  his  death  on 
^November  24, 1881.  He  published  thirty-three  volumes  under 
the  title  of  Grattam?s  Reports  covering  the  period  from  April 
1,  1844,  till  November  1,  1880. 

On  November  22,  1881,  Mr.  James  M.  Matthews  was  ap- 
pointed Reporter  and  held  the  position  until  January  1, 
1883.  On  the  appointment  of  Mr.  Matthews  the  Court  de- 
termined to  change  the  title  of  the  repoHs,  and  thereafter  to 
publish  the  decisions  under  the  uniform  title  of  Virginia 
Reports.  It  became  necessary  therefore  to  fix  the  number  of 
the  next  succeeding  volume,  which  was  done;  and  it  was 
ascertained  to  be  Volume  75.  The  number  was  arrived  at 
thus:  Washington  2;  Henning  &  Munford  4;  Munford  6; 
Virginia  Cases  2;  Call  6;  Gilmer  1;  Randolph  6;  Leigh  12; 
Kobinson  2;  and  Grattan  33. 
Vol.  xoi — ^iii 
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Mr.  Matthews  published  but  one  volume,  76  Virginia^ 
covering  the  period  from  November  1,  1880,  until  December 
1,  1881,  of  the  civil  cases,  and  until  July  term,  1882,  of  the 
criminal  cases. 

In  January,  1883,  Col.  George  W.  Hansbrough  was  ap- 
pointed Keporter,  and  held  the  position  till  January  1,  1895, 
but  was  allowed  until  March  1,  1895,  to  complete  a  volume 
then  in  course  of  preparation.  He  'pvib^^heA  fifteen  volumes 
of  Virginia  Reports  covering  the  period  from  December  1, 
1881,  of  civil  cases,  and  July  term,  1882,  of  criminal  cases 
to  January  1,  1895.  These  volumes  are  numbered  consecu- 
tively fiom  76  to  90,  both  inclusive. 

In  January,  1895,  the  present  Reporter  was  appointed,  and 
his  reports  begin  January  1,  1895. 

Under  the  Constitution  of  1830,  in  force  till  1852,  the  Su- 
preme Court  of  Appeals  was  composed  of  judges,  ^*  elected  by 
the  joint  vote  of  both  houses  of  the  general  assembly,"  and 
held  office  during  good  behavior.  The  number  of  judges 
was  not  fixed  by  the  Constitution,  but ''the  legislature,  at 
the  session  of  1830-'31,  passed  three  acts  for  reorganizing,  or 
rather  new  modeling,  the  judicial  system  of  the  Common- 
wealth. 

''By  one  of  those  acts  it  was  provided,  that  the  Court  of 
Appeals,  from  and  after  the  termination  of  that  session  of 
assembly,  should  consist  of  a  president  and  four  other  judges, 
and  the  office  of  president  should  be  so  far  distinct  from  that 
of  the  other  judges  that  vacancies  occurring  in  the  office  of 
president  should  be  filled  by  particular  election  or  appoint- 
ment and  commission  thereto."* 

From  that  time  until  now  the  Court  has  been  composed  of 
five  judges  except  as  hereinafter  stated. 

In  1851  a  new  Constitution  was  adopted  under  which  the 
State  was  divided  into  five  sections  for  the  purpose  of  elect- 
ing judges.     Sec.  10  of  Art.  VI.  of  this  Constitution  is  as 

♦Preface  of  Vol.  III.,  Leigh's  Reports. 
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follows:  '*For  each  section  a  judge  shall  be  elected  by  the 
voters  thereof  who  shall  hold  his  office  for  the  term  of  twelve 
years,  unless  sooner  removed  in  the  manner  prescribed  by 
this  Constitution.  He  shall  at  the  time  of  his  election  be  at 
least  thirty-five  years  of  age,  and  during  his  continuance  in 
oflSce  reside  in  the  section  for  which  he  is  elected.'* 

Under  this  provision  of  the  Constitution  each  section  of  the 
State  elected  one  judge  of  the  Court  of  Appeals  for  a  period 
of  twelve  years.     This  continued  in  force  until  after  the  war. 

In  1864  representatives  from  a  few  counties,  claiming  to 
represent  the  State,  met  in  Alexandria  and  adopted  an 
amended  Constitution.  This  Constitution  reduced  the  num- 
ber of  Judges  of  the  Court  of  Appeals  to  three,  and  provided 
that  they  should  be  elected  by  the  joint  vote  of  the  two  houses 
of  the  general  assembly,  upon  the  nomination  of  the  gover- 
nor, and  should  hold  office  for  twelve  years. 

In  1865,  after  the  close  of  the  war,  the  State  Government, 
called  the  "restored  government,"  was  removed  from  Alexan- 
dria to  Eichmond.  After  removing  to  Eichmond,  the  legis- 
lature, on  the  nomination  of  the  Governor,  elected  the  fol- 
lowing Court  of  Appeals:  Judge'  Richard  C.  L.  Moncure, 
President,  and  Judges  Lucas  P.  Thompson  and  William  T. 
Joynes,  Judges.  Judge  Thompson  died  before  taking  his 
seat,  and  Alex.  Rives  was  appointed  in  his  place.  Tlie  de- 
cisions of  the  Court,  as  thus  constituted,  may  be  found  in  17 
Grattan,  18  Grattan,  and  19  Grattan  from  page  1  to  page 
542.  They  cover  the  period  from  April  1,  1866,  till  March 
13,  1869. 

This  court  was  succeeded  by  the  "Military  Court  of  Ap- 
peals" composed  of  Horace  D.  Burnham,  President,  and  O. 
M.  Dorman  and  TV.  Willoughby,  Judges.  Eight  opinions  of 
this  Court  are  reported — four  civil  and  four  criminal.  They 
may  be  found  in  19  Grattan  from  page  545  to  page  669  in- 
clusive. They  cover  the  period  from  October  12,  1869,  to 
February  16,  1870. 
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In  1869  the  present  Constitution  was  ratified,  which  re- 
stored the  number  of  the  judges  of  the  Court  to  five  and  pro- 
vides that  they  *^  shall  be  chosen  by  the  joint  vote  of  the  two 
houses  of  the  general  assembly,  and  shall  hold  their  offices 
for  a  term  of  twelve  years." 

The  Constitution  further  proT/ ides:  *' Their  terms  of  office 
shall  commence  on  the  first  day  of  January  next  following 
their  appointment;  and  they  shall  discharge  the  duties  of 
their  respecti\!e  offices  from  their  first  appointment  and  quali- 
fication under  this  Constitution  until  their  terms  begin." 

Under  these  provisions  of  the  Constitution  a  Court  of  Ap- 
peals of  five  judges  was  elected  in  the  year  1870,  after  Jan- 
uary 1.  So  that  their  terms  of  office  did  not  begin  until 
January  1,  1871,  though  they  entered  at  once  upon  the  dis- 
charge of  the  duties  of  their  offices.  Their  first  reported  de- 
cision was  The  Richmond  Mayoralty  Case^  19  Grattan,  673, 
decided  April  29,  1870,  and  rendered  memorable  by  the  fear- 
ful disaster  at  the  Capitol  on  April  27,  1870,  on  which  day 
the  opinion  was  to  have  been  delivered.  The  terms  of  the 
judges  thus  elected  expired  January  1,  1883,  when  they  were 
succeeded  by  a  full  bench  of  new  judges.  The  terms  of  the 
latter  expired  January  1,  1895,  when  the  terms  of  the 
present  judges  of  the  court  began. 

"When  the  present  judges  came  into  office  they  found  large  . 
dockets  at  Wytheville  and  Kichmond.  Though  they  have 
worked  most  diligently  and  laboriously,  and  without  any  loss 
of  time  whatever,  they  have  not  yet  been  able  to  hear  all  the 
cases  then  on  those  dockets.  The  cheapness  of  printing  and 
the  introduction  of  stenographic  reports  into  the  records  have 
so  increased  the  size  of  records  and  briefs  as  to  add  greatly 
to  the  labor  of  the  judges.  Sometimes  the  nature  of  the 
transactions  themselves  renders  the  record  long.  In  one  case 
reported  in  the  present  volume  the  record  and  briefs  of  coun- 
sel piint  about  twenty-eight  hundred  pages. 

In  the  piesent  volume  some  slight  changes  have  been  made 


Digitized  by  VjOOQIC 


Va.]  Preface.  xxi 

in  the  form  of  the  reports.  Cases  reported  are  printed  as 
heretofore,  but  cases  cited  are  printed  in  smaller  type  and  in 
doable  columns.  The  criminal  cases  are  all  placed  at  the 
back  of  the  book,  and  the  whole  subject  of  criminal  law  is 
indexed  under  the  title  '^Criminal  Law  and  Procedure."  It 
is  stated  at  the  beginning  of  each  case,  as  well  as  at  the  end, 
whether  the  decision  of  the  lower  court  is  affirmed  or  re- 
versed. The  number  of  the  volume  is  placed  in  the  fold  of 
the  book  throughout  the  entire  volume.  The  full  style  of  each 
case  is  given  at  the  beginning  of  the  case,  but  for  convenience 
of  future  citation  the  running  title  at  the  top  of  the  pages  is 
shortened.  The  index  is  in  the  usual  form,  except  that  the 
titles,  ^'Practice  at  Common  Law,"  and  ''Practice  in  Chan- 
cery," aie  omitted  on  account  of  their  generality,  and  an 
effort  has  been  made  to  put  what  has  usually  been  placed 
under  these  titles  under  other  appropriate,  but  more  specific 
titles.  As  a  rule,  cross  references  have  been  given  m  lieu  of 
placing  the  same  head  note  xmder  several  titles.  In  this  way 
the  volume  of  the  index  is  greatly  reduced,  without  affect- 
ing its  practical  utility. 
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ERRATA. 

Page    75,  line  3  from  bottom,  for  "  is ''  read  "  are. " 
123,  top  line,  for  ** Tazewell"  read  "Russell." 
184,  line  11  from  top,  omit  words  after  "  Harrison,  J." 
190,  line  8  from  bottom,  for  "  contract "  read  "  conduct." 
228,  229,  230,  headline,  for  "Argument"  read  "Statement 
303,  line  3  from  bottom,  for  "  annuled  "  read  "annulled." 
402,  line  7  from  top,  for  "corporal "  read  "corporeal.'' 
404,  line  7  from  top,  for  "  impudently  "  read  "  imprudently." 
406,  line  5  from  top,  insert  "  were  "  before  " charged." 
492,  line  3  from  bottom,  for  "  tenement "  read  "  tenant." 

527,  line  8  of  syllabus,  for  "  without"  read  "with." 

528,  line  13  from  bottom,  for  "instruction"  read  "construction.** 
535,  Une  12  from  top,  for  "  with  "  read  "  without.'** 

555,  line  16  from  bottom,  for  "Corporation  Court "  read  "Circuit  Court." 
609,  line  7  from  bottom,  for  "respect"  read  " request." 
636,  line  4  from  top,  for  "  for ' '  read  "  from. " 
645,  line  2  from  top,  for  "for  "  read  "  from." 

677,  line  14  from  bottom,  insert  "  and  "  between  "  hand  "  and  "  se^. " 
726,  line  6  from  top,  for  "  or  "  read  "  of." 
753,  line  3  from  top,  for  "memoranda"  read  "memorandum." 
Errors  in  punctuation,  and  other  errors  which  the  reader  will  readily  cor- 
rect, are  not  noted. 

♦The  printed  record  has  "  with,"  but  the  original  record  has  "  without," 
and  it  was  so  treated  by  the  court. 


Vol.  xci — vi 
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CASES  DECIDED 

IN'  THE 

SUPEEME  COUET  OF  APPEALS 


OP 


viFeoirsti.^. 


Richmond. 

Blanton  v.   Commonwealth. 
January  17,  1895. 

1.  County  Tbxasubxr— Official  BoncU — Approval  by  County  Court.— County 

Courts  are  charged  with  the  duty  of  superintending  the  execution  of 
official  bonds  of  County  treasurers,  and  their  approval  is  necessary  to 
complete  the  execution  and  delivery  of  such  bonds,  and  to  make  them 
obligatory  ;  but  this  approval  must  appear  of  record. 

2.  County    Treasurer — Official  Bonds — Approval — Alteration. — Where   the 

record  shows  that  the  Court  has  designated  and  approved  cei*tain  per- 
sons as  sureties  on  the  official  bond  of  a  County  treasurer,  no  alteration 
can  be  made  by  leaving  off  a  name,  or  substituting  another  therefor. 
The  bond  nmst  conform  to  the  judgment  of  approval. 

3.  County  Treasurer — Official  Bonds — Plea  nul  tiel  record —  Variance — Did- 

charge  of  Surety. — In  a  motion  against  a  County  treasurer  and  his  sure- 
ties on  his  official  bond  as  such  treasurer,  the  defendants  plead  nul  tiel 
record,  and  issue  is  joined  on  this  plea.  The  plaintiff  vouches  the  order 
of  approval  of  the  County  Court  showing  the  names  of  eight  persons 
accepted  as  sureties,  and  offers  in  evidence  a  bond  containing  the  names 
of  the  principal  and  of  the  eight  sureties,  but  signed  by  only  seven. 
Held: 

There  was   a  material  variance  betweien  the  record  of  tlie  bond 
accepted  by  the  County  Court  and  the  bond  in  suit,  and  the  sure- 
ties are  discharged. 
Vol.  xoi — 1 
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Qusere — Can  the  plea  of  non  est  factum  be  pleaded  to  an  action  on  an 
official  bond  taken  and  approved  by  a  court  of  record,  where  no 
fraud  is  alleged  ? 
4.  Sureties — Variation  of  Agreement. — Sureties  stand  upon  the  letter  of  their 
contract,  and  any  variation  in  the  agreement  to  which  they  have  sub- 
scribed, which  was  made  without  their  knowledge  or  consent,   and 
which  may  prejudice  them,  or  which  may  amount  to  the  substitution  of 
a  new  agreement  for  the  one  subscribed,  will  discharge  them. 

Error  to  a  judgment  of  the  (Mrcuit  Court  of  the  city  of 
Richmond. 

Jieversed, 


This  was  a  motion  by  the  Commonwealth  in  the  Circuit 
Court  of  Richmond,  on  the  oiRcial  bond  of  Peter  B.  Crowder, 
treasurer  of  Amelia  county,  bearing  date  June  23,  1887, 
against  said  treasurer,  and  the  sureties  on  his  bond. 

The  Commonwealth,  through  the  Attorney  General,  gave 
notice  to  the  defendants  in  the  Circuit  Court  that,  on  a  day 
mentioned  in  the  notice,  it  would  ask  the  Circuit  Court  of  the 
city  of  Richmond,  then  in  session,  for  judgment  against  them 
for  the  sum  stated  in  the  notice,  with  interest.  The  notice 
was  in  the  following  form,  to- wit: 

''Notice. 

To  P.  B.  Crowder,  principal,  and  R.  W.  Blanton,  M.  A. 
Blanton,  Jacob  Schlegel,  R.  E.  Bridgeforth,  J.  A.  Wallace, 
W.  L.  Scott,  and  S.  D.  Vaughan,  sureties  on  his  official  bond 
as  treasurer  of  Amelia  county,  bearing  date  the  23d  day  of 
June,  1887: 

Take  notice  that  on  the  16th  day  of  May,  1892,  the  Com- 
monwealth of  Virginia  will  ask  the  Circuit  Court  for  the  city 
of  Richmond,  then  in  session,  to  render  judgment  against  you 
for  the  sum  of  $4,386.93,  due  the  Commonwealth  of  Virginia 
for  taxes,  &c.,  with  interest  on  $248.36  part  thereof,  fi'om 
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November  24:th,  1887,  and  on  $68.28  another  part  thereof, 
from  July  25th,  1889,  and  on  $72.79  another  part  thereof, 
from  June  30th,  1890,  and  on  $2,577.59  another  part  thereof, 
from  June  15th,  1891,  and  on  $1,404.23  the  residue  thereof, 
from  July  1st,  1891,  in  conformity  with  statutes  in  such  cases 
made  and  provided.  At  which  time  and  place  you  will  please 
attend. 

The  Commonwealth  of  Virginia, 

By  R.  TAYLOR  SCOTT, 

Attorney  General." 

The  defendants  appeared  and  demurred  generally  and 
specially,  and  also  moved  to  quash  the  notice.  The  demurrers 
were  overruled  and  the  motion  to  quash  denied.  Thereupon, 
the  defendants  tendered  four  pleas  in  writing,  to  the  reception 
of  each  of  which  the  Commonwealth  objected,  and  the  Circuit 
Court  sustained  the  objection  to  each  of  these  pleas,  except 
No.  4,  which  was  a  plea  of  nul  tiel  record,  on  which  issue  was 
joined  and  judgment  rendered  for  the  Conmionwealth  July 
18,  1893.  Pleas  1  and  2  were  special  pleas  in  the  nature  of 
pleas  of  non  est  factum^  and  were  duly  sworn  to.  Plea  No.  3 
sets  forth  that  after  the  execution  of  the  bond  in  suit,  a  motion 
had  been  made  in  the  County  Court  of  Amelia  county  by  one 
of  the  sureties  in  the  bond  againsi  his  principal,  to  require 
him  to  give  a  new  bond  as  treasurer  of  Amelia  county,  or  else 
be  removed  from  his  oflBce  of  treasurer;  that  on  the  hearing 
of  this  motion  the  County  Court  of  Amelia  county  entered  an 
order  removing  P.  B.  Crowder  from  the  office  of  treasurer,  but 
on  the  application  of  Crowder,  the  County  Court  suspended  the 
execution  of  its  judgment  for  ten  days,  in  order  to  enable  him 
to  apply  to  the  Circuit  Court  of  Amelia  county  for  a  writ  of 
error;  that  the  order  of  suspension  was  not  to  be  effectual 
until  Crowder  should  execute  a  suspending  bond  in  the  penalty 
of  $1,000,   with  good  security,  with  condition  to  ''pay  all 
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damages  as  may  accrue  to  any  person  by  reason  of  the  said 
suspension,"  which  bond  he  accordingly  gave;  that  a  writ  of 
error  and  supersedeas  to  the  judgment  of  the  County  Court 
was  awarded  by  the  Circuit  Court  of  Amelia  county,  and  a 
supersedeas  bond,  with  good  security,  was  required  of  and 
given  by  Crowder,  in  the  penalty  of  $10,000,  wdth  condition 
to  perform  the  judgment  of  the  County  Court,  if  the  same 
should  be  affirmed,  or  the  writ  of  error  dismissed,  and  also  to 
''pay  all  damages,  costs  and  fees  which  should  be  awarded 
against,  or  incurred  by,  said  Peter  B.  Crowder,  in  consequence 
of  said  writ  of  error  and  supersedeas;"  that  the  Circuit  Court 
affirmed  the  judgment  of  the  County  Court,  and  that  the 
whole  default  of  said  Peter  B.  Crowder  occurred  during  the 
pendency  of  said  writ  of  error  and  supersedeas,  and  at  a  time 
when  it  had  been  adjudged  that  he  was  no  longer  treasurer  of 
Amelia  county,  and  so  the  defendants  were  not  liable  for  the 
default.  The  judgment  of  the  Circuit  Court  of  the  city  of 
Richmond  being  adverse  to  the  defendants,  they  obtained  a 
writ  of  error  from  this  court.  Sundry  exceptions  were  taken 
by  the  defendants  to  rulings  of  the  Circuit  Court,  which,  to- 
gether with  the  other  facts,  sufficiently  appear  from  the  opinion 
of  the  court.  • 

Meade  Ilaskins^  Wm.  II.  Mann^  and  W,  M,  Flanayam^  for 
the  plaintiffs  in  error. 

1.  The  notice  is  not  sufficient  because  it  does  not  show  for 
what  taxes  the  judgment  is  asked,  nor  by  whom  due,  nor  on 
what  account  they  are  due.  Monte ith^  sheriffs  v.  Common- 
wealth, 16  Gratt.  172.     Dunn's  Case,  27  Gratt.  608. 

2-.  The  court  erred  in  rejecting,  and  refusing  to  allow  the 
defendants  to  file,  the  plea  of  non  est  factum.  This  was  the 
proper  method  of  denying  the  execution  of  the  bond,  or  of 
showing  such  material  alteration,  additions,  or  changes  in  the 
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bond  as  to  render  it  void.  4  Minor's  Inst.  Part  I,  p.  691 ; 
Stephen  on  Pleading  [159];  1  Chitty  PL  [478-479];  5  Kob. 
Prac.  241 ;  Hayes  &  wife  v.  Va.  M,  Protective  Association^ 
76  Va.  225;  Dey  v.  Martin^  78  Ya.  1;  Christian  cfc  Gunn 
V.  Ke^n,  80  Va.  369,  376;  Grand  Chute  v.  Winegar,  15 
Wall.  355,  369;  Chambers  County  y.  Clews^  21  Wall.  322; 
CaLwell  v.  Commonwealth.,  17  Gratt.  391  and  394;  Vaughan 
V.  Cmnmonwealth,  17  Gratt.  386  and  387. 

3.  The  court  erred  in  rejecting  *'plea  No.  2,"  which  sets 
out  clearly  the  condition  jyreced^nt  upon  which  the  sureties  had 
agreed  to  execute  the  bond,  and  which  condition  was  never 
performed.  5  Rob.  Pra<5.  233,  234;  Bean  v.  Parker,  17 
Mass.  605-6;  Sharp  v.  United  States^  4  Watts,  23;  King  v. 
Smithy  2  Leigh,  157;  Uicks  v.  Goode,  12  Leigh,  493; 
Howe  v.  Peahody,  2  Gray  (Mass.),  556-7;  FUtcher  v.  Leight^ 
4  Bush  (Ky.),  303;  Va.  Code,  sections  812,  813,  814,  816 
and  817. 

Where  the  name  of  a  surety  is  stated  in  the  body  of  a  bond 
but  he  fails  to  sign  it,  this  is  notice  of  the  condition.  It  is  evi- 
dently imperfect  and  puts  the  obligee  on  enquiry.  Ward  v. 
Chum,  18  Gratt.  801;  2  Brandt  on  Suretyship,  sec.  411; 
Fletcher  v.  Leigkt,  4  Bush  (Ky.),  303.  In  the  same  connec- 
tion, see  State  Bank  v.  Evans,  28  Am.  Dec.  400  (N.  J.); 
Sharpy.  United  States,  28  Am.  Dec.  749  (Penn.);  Allen  v. 
Marney,  32  Am.  Eep.  73  (Indiana);  Guild  v.  Thomas,  25 
Id.  703  (Ala.). 

4.  The  court  erred  in  rejecting  ''plea  No.  3,"  which  offered 
a  complete  bar  to  the  plaintiff's  motion. 

The  treasurer  had  been  removed  by  order  of  March  27, 
1890.  To  this  order  a  writ  of  error  and  supersedeas  was 
awarded  by  the  judge  of  the  Circuit  Court  of  Amelia,  and  the 
treasurer  was  required  to  give  the  supersedeas  bond  ''in  the 
penalty  of  $10,000,  payable  to  the  Commonwealth  of  Virginia, 
and  conditioned  as  the  law  directs."     This  bond  was  given, 
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and  the  judgment  of  the  County  Court  affirmed  by  the  Circuit 
Court  March  13,  1893;  and  the- plea  avers  that  the  defaults 
occurred  after  March  27,  1890,  so  that  the  sureties  on  the 
supersedeas  bond  are  the  persons  liable  for  the  default,  and 
not  the  sureties  on  the  treasurer's  bond.  The  eifect  of  the 
decree  of  affirmance  was  to  declare  that  the  treasurer  was  out 
of  office  from  and  after  March  27,  1890.  An  affirmance  of  a 
judgment  is  a  decision  upholding  the  judgment.  1  Amer.  & 
Eng.  Ency.  316;  1  Rapalje  «fe  Lawrence  Law  Die.  37. 

See  also,  in  the  same  connection,  2  Bar.  Chancy.  Prac.  sec. 
395;  JSfeale  v.  Farinholt^  79  Va.  54  and  57;  Shepherd  v.  Chap- 
man^  83  Va.  215  and  224;  Woodson  v.  Leyhurn^  83  Va.  843- 
850;  Mossy,  Moorman^  24  Gratt.  115;  IligginsY.  Crichton; 
98  N.  Y.  626;  Westborn  v.  Pinney,  76  Ala.  291,  294-5;  2 
Freeman  on  Judgments,  (3d  edn.),  sees.  382,  433. 

5.  The  court  erred  in  admitting  in  evidence  the  paper  writ- 
ing supposed  to  be  the  official  bond  of  the  treasurer. 

The  bond,  being  an  official  bond,  was  required  to  be  entered 
into  before  the  County  Court,  or  the  judge  thereof  in  vacation, 
and  the  records  of  the  court  must  show  what  bond  was  en- 
tered into,  and  the  bond  when  produced  must  correspond  with 
the  record.  But  the  record  shows  that  a  bond  with  eigkt^  sure- 
ties was  accepted,  and  the  bond  produced  contains  only  the 
names  of  seven.     The  variance  is  fatal. 

Acts  of  Assembly,  1874-5  chap.  71;  Acts  of  1878-9,  chap. 
319,  sec.  4. 

6.  The  court  below  also  erred  in  rejecting  and  excluding 
the  testimony  of  Jacob  Schlegel.  He  was  one  of  the  sureties 
on  the  supposed  official  bond  of  the  treasurer. 

What  would  have  been  the  testimony  of  this  witness  on  the 
trial,  it  is  not  proper  for  us  to  state  here ;  but  what  could  have 
been  his  evidence  is  a  matter  of  serious  consideration  for  this 
court,  especially  since  he  had  just  a  few  moments  before  made 
affidavit  both  to  the  plea  of  non  est  factum  and  the  plea  of 
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conditional  execution  and  delivery ^  which  were  oflfered  by  the 
defendants,  and  which  were  rejected  by  the  court  below. 

Under  the  plea  of  non  est  factum^  as  we  have  seen  above, 
he  could  have  proved  fraud;  he  could  have  proved  that  the 
official  bond  in  question  had  never  been  executed;  he  could 
have  proved  that  such  alterations  had  been  made  in  it  and 
such  additional  and  material  matters  inserted  in  it,  since  the 
alleged  execution  of  it,  as  would  render  the  instrument  null 
and  void. 

Under  the  plea  of  conditional  execution,  et  sic  non  est  fac- 
tum^ he  could  have  proved  that  the  signing,  with  the  condition 
precedent,  made  to  the  clerk  and  in  the  hearing  of  the  judge 
of  the  County  Court  of  Amelia  county,  that  was  never  per- 
formed, also  made  the  instrument  void. 

It  is  said  that  oral  evidence  cannot  be  allowed  to  contradict 
a  record  or  written  evidence,  because  the  record  imputes  verity. 
But  there  are  exceptions  to  this  rule,  and  the  case  at  bar  comes 
within  some  of  them.  For  example,  cases  of  fraud  rendering 
the  bond  void,  or  where  the  instrument  is  equivocal,  the  cir- 
cumstances under  which  it  was  made  may  be  shown.  1  Green. 
Ev.  sec.  284;  Towner  v.  Lucas,  13  Gratt.  705,  710,  711, 
714-16;   Crawford  \.  JarraU,  2  Leigh,  630. 

Again,  *' Where  an  instrument  indicates  on  its  face  that 
others  were  to  execute  it  besides  those  who  did  execute  it,  it 
may  be  shown  by  evidence  that  the  delivery,  though  made  to 
the  grantee  or  obligee,  was  conditional  upon  the  execution  of 
the  instrument  by  the  other  parties,  and  not  absolute. ' '  Ward 
et  als.  V.  Churn,  18  Gratt.  pages  801  and  808;  Ilicks  et  ah. 
V.  Ooode,  12  Leigh,  479;  Wendlinger  v.  Smith  et  als.,  75  Va. 
309;  Per  contra,  Nash  v.  Fugate  et  als.,  24  Gratt.  202; 
Miller  V.  Fletcher  et  als,,  27  Gratt.  pages  403  and  406-7; 
Nash  V.  Fugate  et  als.,  32  Gratt.  pages  595  and  602-3, 

7.  The  court  erred  in  rendering  any  judgment  against  the 
sureti^.     The  record  did  not  warrant  what  was  deduced  from 
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it,  and  besides,  one  part  of  the  record  contradicts  the  other. 
On  the  plea  of  nul  tiel  record  judgment  should  have  been  in 
favor  of  the  sureties.  4  Minor's  Inst.  Part  11,  1,026;  20 
Amer.  &  Eng.  Ency.  Law,  503;  Jeter  v.  Spurgeon^  27  Mo. 
Appl.  477;  Fletcher  v.  Leight,  4  Bush  (Ky.),  309. 

Attorney  General  R.  Taylor  Scott  and  R,  Carter  Scott  for 
the  Commonwealth. 

1.  The  notice  was  in  all  respects  sufficient,  and  all  that  the 
law  required. 

2  Barton's  Law  Pr.  1,040;  4  Minor's  Inst.  Part  II,  p.  1,026; 
Va.  Code,  sec.  3,211;  Monteith^  shei%ff^  v.  Commonwealth^  15 
Gratt.  172;  Sivpervisors  y ,  Dunn^  27  Gratt.  608. 

2.  The  plea  of  non  eat  factum  was  properly  rejected. 

The  bond  in  litigation  is  not  a  bond  entered  into  in  the 
country  between  man  and  man,  but  an  official  bond  made  mai- 
ter  of  record^  by  statute,  given  by  a  person  elected  treasurer, 
and  a  condition  precedent  to  assuming  the  duties  of  his  office. 
(V.  C,  1887,  chap.  35,  §§  812,  816,  and  section  177). 

Our  lawmakers  knew  many  bonds  were  of  straWy  and  very 
many  defenses  made  by  obligors  when  s'led,  and  therefore 
required  that  treasurer's  bonds  be  made  a  record  of  the  county 
court.     (Code  1887,  sec.  177;  Id,  812,  816.) 

The  object  of  the  statute  is  to  prevent  such  defenses  as  are 
attempted  in  this  case  by  causing  the  treasurer  and  his  sureties 
to  come  before  the  County  Court,  justify  as  to  their  worth, 
enter  into  bond,  and  the  bond  made  a  record  of  the  court; 
and  this  done,  the  obligors  could  not  avoid  the  bond  by  pleas 
of  non  est  factum  y  conditions  unperformed  et  id  omne  genus. 
In  the  language  of  Burke,  ' ' the  revenue  is  the  state, ' '  therefore 
it  is  necessary  to  throw  every  possible  safeguard  around  its 
collection. 

Treasurer's  bonds  are  completed  deeds,  made  part  and  par- 
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eel  of  the  record  of  our  County  Courts.  Therefore,  to  them, 
whfen  sued  upon,  the  only  proper  plea  is  md  tiel  record. 

The  record  of  the  County  Court  showing  the  qualification  of 
the  treasurer,  the  giving  of  his  bond  and  its  approval  by  the 
court  imports  in  itself  absolute  verity,  and  can  only  be  tried 
by  itself.  Co.  Litt,  260  A.;  Best  on  Ev.  sees.  218,  590;  2 
Tuck.  Com.,  278;  VaughariY.  Commonwealth^  17  Gratt.  386; 
CalioeU  v.  Commomcealthy  17  Gratt.  391 ;  Quinn  v.  Common- 
wealthy  20  Gratt.  130;  Supervisors  v.  Dunn^  27  Gratt.  608; 
Bias  V.  Flmjd,  7  Leigh,  640. 

The  cases  cited  by  the  plaintifiF  in  error  do  not  refer  to  official 
hands  made  matter  of  record^    but  to  bonds  executed  i7i  pais. 

3.  The  bond  sued  on  is  a  record  and  cannot  be  avoided  by 
pleas  setting  up  conditional  delivery.  The  court  had  no  power 
to  accept  the  bond  on  condition.  Va.  Code,  sees.  812,  814; 
Throops  ''Public  Officers,"  sec.  264,  p.  275;  Bias  v.  Floyd, 
7  Leigh,  640;  Quin7i  v,  Commonioealth,  20  Gratt.  130,  and 
other  authorities  hereinbefore  cited.  The  case  of  Fletcher  v. 
Leight,  4  Bush  (Ky.),  309,  cited  by  the  plaintiff  in  eiTor,  has 
no  applicati(»n,  because  the  statute  of  Kentucky  is  Avholly  un- 
like the  Virginia  statute. 

The  sureties  are  estopped  to  deny  that  they  are  sureties  by 
virtue  of  an  Act  of  Assembly  passed  for  their  relief  and  at 
then-  instance  March  4,  1892.     Acts  1891-2,  ch.  734,  p.  1122. 

4.  Crowder  remained  treasurer  during  the  appeal  to  the 
Circuit  Court,  and  his  sureties  are  liable  for  all  his  acts  as 
treasurer, 

5.  The  fifth  and  sixth  assignments  of  eiror  are  not  good. 
The  issue  was  nul  tiel  record,  and  this  issue  could  only  be 
tried  by  an  inspection  of  the  record.  The  bond  was  part  of 
the  record  and  was  admissible,  but  the  parol  testimony  of  the 
sureties  was  not.  Bryan  v.  Glass,  2  Hump.  390;  4  Minor's 
Inst.  Part  I,  p.  732,  and  Part  II,  p.  1026,  and  authorities 
there  cited;  2  Barton's  Law  Pp.  (2d  Ed.)  1035. 

Vol.  xci — 2 
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Keith,  P.,  delivered  the  opinion  of  the  court. 

The  Commonwealth  of  Virginia,  through  its  Attorney - 
General,  gave  notice  to  P.  B.  Crowdei,  principal,  and  R.  W. 
Blanton,  M.  A.  Blanton,  Jacob  Schlegel,  R.  E.  Biidgeforth, 
J.  A.  Walla-ce,  W.  L.  Scott,  and  Samuel  D.  Yaughan,  sure- 
ties on  his  official  bond  as  treasurer  of  Amelia  county,  bearing 
date  23d  of  June,  1887,  that  on  the  16th  day  of  May,  1892, 
the  Circuit  Coml  of  the  city  of  Richmond,  then  in  session, 
would  be  asked  to  render  judgment  against  them  for  $4,386. 93, 
due  the  Commonwealth  for  taxes,  with  interest  on  the 
several  sums,  constituting  that  aggregate  from  the  dates  set 
out  in  said  notice.  The  notice  was  returned  duly  executed  by 
the  sheriff  of  Amelia  county,  and  the  paities  thereto  appeared 
through  their  attorneys  and  moved  the  court  to  quash  the 
notice,  and  also  demurred,  which  motion  and  demmTer  the 
Circuit  Court  overruled.  At  another  day  the  defendants  filed 
a  special  demurrer  in  writing  to  the  notice  of  the  motion,  in 
which  demurrer  the  Commonwealth  joined,  and  that  demurrer 
was  also  overruled  by  the  Circuit  Court.  These  rulings  con- 
stitute the  subject  of  the  defendants'  first  bill  of  exceptions. 

The  defendants  subsequently  presented  to  the  court  three 
special  pleas  in  WTiting,  numbered  1 ,  2,  and  3,  to  the  filing 
of  which  the  Commonwealth,  by  counsel,  objected,  and  the 
objection  was  sustained.  And  this  action  of  the  court  con- 
stitutes the  subject  of  the  defendants  bills  of  exception  Xos. 
2,  3,  and  4. 

Upon  plea  Ko.  4,  which  is  the  plea  of  7iul  tiel  record^  the 
Commonwealth  joined  issue. 

There  can  be  no  doubt  as  to  the  correctness  of  the  action  of 
the  court  in  overruling  the  motion  to  quash  the  notice,  and 
also  in  overruling  the  several  demurrers.  The  notice  is  in  the 
usual  form,  is  sufficiently  accurate  and  full,  and  gives  the  de- 
fendants all  needful  information  as  to  the  grounds  of  the  Com- 
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men  wealth's  complaint  against  them.     See  Board  of  Super- 
rimrs  of  Washington  Co\mty  v.  Dunn^  27  Gratt.  608. 

Upon  the  ruling  of  the  Circuit  Court  rejecting  the  special 
pleas  offered  by  the  defendants,  this  court  expresses  no  opinion, 
deeming  it  unecessary  in  the  \aew  that  is  taken  of  this  case  to 
do  so.  The  Circuit  Court  doubtless  proceeded  upon  the  idea 
that  the  qualification  of  the  treasurer  under  the  laws  of  the 
Commonwealth  of  Virginia,  including  the  execution  of  his  bond 
as  such,  constitutes  a  record  which  can  only  be  impeached  by  a 
plea  alleging  fraud  in  its  piocuiement.  But,  as  before  ob- 
served, this  court  at  this  time  expresses  no  opinion  as  to  the 
correctness  of  the  ruling  upon  this  point.  The  only  plea  pre- 
sented in  the  Circuit  Court,  upon  which  issue  was  joined,  was 
that  of  nnl  tiel  record.  Upon  the  trial  of  this  issue  the  defend- 
ants offered  to  prove  certain  facts  by  E.  H.  Coleman,  clerk 
of  the  County  Court  of  Amelia  county,  and  by  Jacob  Schlegel, 
one  of  the  parties  defendant ;  but  upon  motion  of  the  Com- 
monwealth, through  her  Attorney  General,  Jacob  Schlegel  was 
rejected  as  a  ^vitness;  and  this  action  of  the  court  in  exclud- 
ing the  evidence  of  Jacob  Schlegel,  and  refusing  to  allow  him 
to  testify,  is  the  subject  of  the  defendant's  6th  bill  of  exceptions. 

The  clerk,  Mr.  E.  H.  Coleman,  went  upon  the  stand  and 
stated  that  the  records  mentioned  were  the  original  records 
of  the  qualification  of  P.  B.  Crowder,  treasurer  of  Amelia 
county,  and  that  the  ir)lank  seal  left  with  no  signature  opposite 
thereto-^  and  between  the  signature  of  J.  A.  Wallace  and  Sam- 
uel D.  Vaughan,  was  so  made  and  left  blank  for  the  signa- 
tm^  of  A.  C'.  Tucker,  who  never  signed  the  same;  and  that 
the  certificate  at  the  end  or  foot  of  said  supposed  official  bond 
in  these  words,  namely: 

''In  Amelia  County  Court,  June  23,  1887: 

This  bond  was  executed  and  acknoAvledged  in  open  court  by 
the  obligors  to  the  same,  and  ordered  to  be  recorded: 

Teste:  E.  H.  COLEMAN,  C.  C." 
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was  not  written,  nor  the  blanks  thereof  filled  up,  until  some- 
time thereafter,  and  he  thought  it  was  after  May,  1892,  and 
that  the  interlineations  of  the  names  of  R.  W.  Blanton  and 
M.  A.  Blanton  were  written  in  the  said  order  of  Amelia  County 
Court  before  the  judge  thereof  signed  it. 

The  only  plea  then  being  that  of  md  tiel  record^  and  the 
only  evidence  in  support  of  that  plea  being  the  testimony  of 
E.  H.  Coleman,  just  referred  to,  and  the  record  of  the  County 
Court  of  Amelia  of  June  23,  1887,  together  with  the  bond 
produced  with  said  record,  the  Circuit  Court  decided  against 
the  defendants  upon  the  plea,  and  held  that  there  was  such 
a  record  as  the  Commonwealth  had  declared  upon,  and, 
neither  party  demanding  a  jury,  proceeded  to  ascertain  the 
amount  claimed  to  be  due  to  the  Commonwealth.  It  is  in- 
sisted here  that  this  judgment  is  erroneous,  and  that  there  is 
a  material  variance  between  the  record  relied  upon  by  the 
Commonwealth  in  its  notice,  and  that  produced  upon  the  trial, 
and  that  the  plea  of  nul  tiel  record  should  have  been  sustained. 
We  will  therefore  enquire: 

First,  was  there  a  variance?  And  secondly,  was  it  ma- 
terial ? 

It  ^vill  be  observed  that  the  notice  5led  by  the  Attorney 
General  at  the  institution  of  this  proceeding  in  the  Circuit  Court 
is  given  to  P.  B.  Crowder,  principal,  and  R.  W.  Blanton,  and 
six  others,  as  sureties  on  his  official  bond  as  treasurer  of  Amelia 
county,  bearing  date  the  23d  of  June,  1887,  and  that  the 
name  of  A.  C.  Tucker  nowhere  appears  in  this  notice.  The 
record  which  is  produced  in  support  of  the  plea  sets  out  that, 
"In  Amelia  County  Court,  June  23,  1887,  Peter  B.  Crowder, 
who  was  on  the  fourth  Thursday  in  May,  1887,  duly  elected 
by  the  qualified  voters  of  the  county  of  Amelia,  treasurer  for 
said  county  for  the  term  of  four  years,  commencing  on  the 
first  day  of  July,  1887,  this  day  appeared  in  open  court, 
entered   into  and   acknowledged   a  bond  in  the  penalty  of 
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$40,000,  conditioned  according  to  law,  with  R.  W.  Blanton, 
M.  A.  BlantoD,  R.  E.  Bridgeforth,  Jacob  Schlegel,  W.  L. 
Scott,  A.  C.  Tucker,  J.  A.  Wallace,  and  Samuel  D.  Vaughan, 
as  his  sureties,  who  waive  the  benefit  of  their  homestead  ex- 
emption, and  made  oath  as  to  their  sufficiency ;  and  thereupon 
the  said  Peter  B.  Ci-owder  appeared  in  court  and  qualified  by 
taking  the  several  oaths  prescribed  by  law."  That  is  the 
record.  It  is  contended  by  the  defendant  in  error  here  that 
it  imports  absolute  verity ;  and,  from  that  record  it  appears 
that  the  bond  of  the  treasurer,  executed  by  the  principal 
and  his  sureties,  and  accepted  for  the  Commonwealth  by  the 
County  Court  of  Amelia,  without  which  acceptance  it  could 
not  be  a  completed  instrument,  contained  the  name  of  A.  C. 
Tucker  as  one  of  the  sureties.  Upon  the  bond  which  accom- 
panies the  record,  vouched  by  the  Commonwealth  in  support 
of  its  contention,  the  name  of  A.  C.  Tucker  does  not  appear. 
That  there  is  a  variance  cannot  be  denied,  nor  is  there  in  this 
record  one  word  of  explanation  with  respect  to  it,  save  the 
statement  by  the  clerk  of  the  court,  and  that  is,  that  the 
vacant  place  opposite  the  signature  immediately  following  that 
of  J.  A.  Wallace  was  left  blank  in  order  that  it  might  be 
executed  by  A.  C.  Tucker;  but,  if  this  be  a  record,  the  evi- 
dence of  E.  H.  Coleman  cannot  be  considered ;  and  if  it  is  to 
be  considered,  its  tendency  is  to  show  that  it  w^as  an  uncom- 
pleted transaction,  and  would  have  the  effect  rather  to  dis- 
credit than  to  establish  the  bond. 

In  the  case  of  FUicher^  ikc,^  v.  Leight^  Barrett  cfe  6>>.,  4 
Bush  (Ky.),  303,  a  case  very  similar  to  this  in  many  of  its  fea- 
tures, it  appeared  that  one  W.  X.  Peterson,  Avho  had  been 
elected  sheriff  of  Marshall  County,  Ky. ,  appeared  in  the  County 
Court  mth  a  certificate  of  election,  and  was  thereupon  duly 
sworn  into  office,  and  with  Fletcher,  Palmer,  Stone,  Harrell, 
Thompson,  W.  B.  Ely,  Johnson,  and  Mathis  as  his  sureties, 
executed  covenant  as  required  by  law.     He  entered  upon  the 
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discharge  of  his  office,  and  had  in  his  hands  an  execution  in 
favor  of  the  appellees,  which  he  failed  to  return  as  required 
by  law,  and  for  that  delinquency  the  appellees  brought  suit. 
The  sureties  made  defense  substantially  on  the  pleas  of  rwn  e^t 
factum  and  nul  tiel  record^  and  the  Circuit  Court  found  against 
them  on  the  plea  of  nul  tiel  record.  The  proceedings  on  the 
other  plea  are  not  necessary  to  be  here  noticed. 

It  appears  that,  in  Kentucky,  the  sheriff  had  to  give  three 
bonds,  a  county  levy  bond,  a  State  revenue  bond,  and  a  gen- 
eral official  bond.  Ely,  supposing  that  he  had  signed  them 
all — all  that  were  to  be  executed  by  the  sheriff — left  the  court 
without  executing  the  general  official  bond,  upon  which  suit 
was  afterwards  instituted,  and  the  court  says:  ''As  he  did  not 
sign  the  bond  sued  on,  and  there  is  no  County  Court  order  ap- 
proving this  bond  without  Ely's  name,  we  are  called  on  to 
determine  whether  it  was  obligatory  on  the  other  securities. 
The  County  Court  being  a  court  of  record,  can  only  speak  by 
its  record,  especially  in  the  absence  of  any  issue  by  the  plead- 
ings of  mistake  or  fraud;  the  approval,  therefore,  by  the 
County  Court,  of  an  officer's  securities,  must  appear  on  record. 

However  numerous  and  solvent  the  proposed  securities  may 
be,  this  does  not  make  the  bond  obligatory  until  the  court  has 
passed  its  judgment  of  approval.  Indeed,  until  this  is  done, 
it  is  not  delivered  to  the  Commonwealth,  nor  can  be.  It  is 
this  approval  by  the  tribunal,  designated  by  law,  which  com- 
pletes its  execution  and  delivery,  and  makes  it  obligatory. " 

This  language  is  as  applicable  to  the  case  at  bar  as  to  that 
in  which  it  was  used.  The  duty  of  the  County  Court  of 
Amelia  is  essentially  the  same  as  that  of  the  County  Court  of 
Marshall  county,  Ky. ;  and,  if  the  name  of  W.  B.  Ely  is  sub- 
stituted for  that  of  A.  C.  Tucker,  we  have  a  substantially 
identical  state  of  facts.  There,  as  here,  the  County  Court  was 
charged  with  the  duty  of  superintending  the  execution  of  offi- 
cial bonds.     The  County  Court  here,  as  in  Kentucky,  speaks 
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only  by  its  record,  and  its  approval  is  with  us  as  necessary  as 
it  appears  to  have  been  in  that  case;  and  it  may  be  said  here, 
as  it  was  declared  there,  "that  it  is  the  approval  of  the  bond 
by  the  tribunal  designated  by  law  to  superintend  its  execution, 
which  completes  its  execution  and  delivery  and  makes  it  obli- 
gatory. ' '  The  court  goes  on  to  say,  ' '  When  the  County  Court, 
therefore,  approves  the  proposed  names  and  individuals  as 
sureties  in  a  bond,  and  directs  its  clerk  to  prepare  the  bond, 
he  has  no  more  authority  to  witness  and  accept  it  until  all  the 
named  sureties  sign  it  than  he  has  to  accept  it  without  the 
principal's  signature.  If  he  may  waive  the  signature  of  one 
surety,  he  may  waive  all. 

When  the  court  has  designated  certain  persons  and  approved 
them  as  sureties,  no  alteration  can  be  made  by  leaving  off  a 
name  or  substituting  another  therefor.  The  bond  must  be 
prepared  and  executed,  in  conformity  to  the  judgment  of  ap- 
proval, else  it  is  not  thp  bond  approved  and  accepted  by  the 
court,  and  every  alteration  by  the  clerk,  either  in  omitting  a 
d^ignated  party  or  substituting  another,  is  wholly  unauthor- 
ized, and  his  attestation  to  such  a  bond  of  no  validity." 

There  would  then  appear  to  be  a  variance.  It  remains  to 
be  considered  whether  that  variance  is  material.  In  the  case 
just  quoted,  in  4th  Bush,  the  court  says:  "When  the  principal 
has  proposed  certain  names  as  his  sureties,  and  these  have 
been  approved  by  the  court,  each  of  the  sureties,  as  he  signs, 
has  both  the  legal  and  moral  right  to  expect  and  rely  upon 
the  oflBcers  to  see  that  each  approved  party  shall  sign  it,  and 
not  to  regard  it  as  executed  and  delivered  until  so  perfected." 

Now  here  the  bond  as  prepared  contains  the  names  of  eight 
sureties.  The  burden  and  responsibility  which  they  assumed 
was  to  be  distributed  among  eight,  whereas  the  bond  sought 
to  be  enforced  distributes  that  liability  among  seven.  Surely 
this  most  seriously  aflfects  the  rights  of  the  sureties  in  respect 
to  contribution  among  themselves  in  the  event  of  the  default 
of  their  principal. 
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In  conclusion,  I  will  say,  that  it  must  always  be  borne  in 
mind  that  there  is  no  evidence  to  fix  any  liability  upon  the 
plaintiff  in  error  save  the  record  of  Amelia  county,  and  that 
issue  was  joined  upon  no  plea  save  that  of  mil  tiel  record. 
All  other  pleas,  and  all  other  evidence  which  might  have 
thrown  light  upon  this  transaction,  were  excluded  at  the  in- 
stance of  the  Commonwealth.  Upon  the  i^ecord  adduced,  the 
parties  must  stand  or  fall;  and  that  record  shows  the  accept- 
ance by  the  court  charged  with  the  duty  of  seeing  to  its  exe- 
cution, of  the  bond  with  the  signatures  of  eight  sureties 
thereto,  while  the  bond  produced  presents  signatures  of  but 
seven.  On  pynncipU  and  authority,  those  sureties  had  a  right 
to  expect  and  to  require  that  every  name  presented  and  ac- 
cepted should  appear  upon  the  bond.  The  Commonwealth, 
through  its  officers,  had  notice,  as.  appears  on  the  face  of  the 
record,  of  the  names  agreed  to  be  taken.  It  was  the  duty  of 
her  officers  to  see  to  it  that  the  bond  agreed  to  by  the  parties 
should  be  executed,  and  none  other,  and  these  defendants  had 
a  right,  as  was  said  in  4th  Bush — a  right,  in  morals  and  in 
law — to  rely  upon  the  due  performance  by  the  agents  and 
officers  of  the  State  of  the  duties  with  which  they  were  charged 
by  law.  By  inadvertance,  doubtless,  innocently  and  without 
any  wrongful  intent,  that  duty  was  neglected.  Who  shall 
bear  the  consequences  ?  Innocent  parties,  or  the  Common- 
wealth, by  whose  agents  and  officers  the  mistake  was  com- 
mitted? Sureties  stand  upon  the  letter  of  their  contract. 
Their  liability  is  always  strlctissimi  juris^  as  was  said  in 
McCulsky  V.  Cromwell^  1  Kernan,  at  p.  598,  and  cannot  be 
extended  by  construction.  To  the  same  effect,  see  Smith  v. 
United  States^  2  Wallace,  at  237.  The  correct  rule,  says  the 
Supreme  Court  of  the  United  States,  in  the  case  just  cited,  is 
that  ''Any  variation  in  the  agreement  to  which  the  surety- 
has  subscribed,  which  was  made  without  the  surety's  know- 
ledge or  consent,  and  which  may  prejudice  him,  or  which  may 
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amount  to  the  substitution  of  a  new  agreement  for  the  one 
subscribed,  \vill  discharge  the  surety."  Here  we  have  seen 
the  sureties  subscribed  to  a  bond  duly  accepted  by  the  County 
Court  of  Amelia,  in  which  their  liability  was  divided  among 
eight.  The  attempt  here  is  to  enforce  a  liability  upon  a  bond 
in  which  there  are  but  seven  obligors.  There  is  no  evidence 
in  this  case  which  suggests  the  idea,  or  creates  a  suspicion, 
that  the  sureties,  or  either  of  them,  assented  or  consented  to 
the  material  change  thus  made  in  the  contract  by  which  they 
had  agreed  to  be  bound,  or  that  they  had  any  knowledge 
thereof,  or  were  in  possession  of  any  fact  which  should  have 
put  them  upon  enquiry. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of 
the  Circuit  Court  should  be  reversed;  and  this  court,  proceed- 
ing to  render  such  judgment  as  the  Circuit  Court  should  have 
rendered,  will  direct  that  the  notice  by  which  the  proceeding 
in  the  Circuit  Court  was  commenced,  shall  be  dismissed. 

Beversed. 


Vol.  xci — 3 
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^^       Bristow,  Trustee,  v.  Home  Building  Company  (Perpetual). 
--'^  January  24.  1895. 

1.  Chancery  Practice — Injunction — Appeal, — An  order  which  refuses  to  dis- 

solve an  injunction  and  to  discharge  a  receiver,  decides,  in  effect,  that 
the  property  held  by  the  receiver,  is,  for  the  present  at  least,  in  proper 
handa,  and  to  this  extent  it  adjudicates  the  principles  of  the  case. 
From  such  order  an  appeal  may  be  taken. 

2.  Chancery  Practice  —  Injunction  —  Receiver — Notice — Appeal. —  Although 

notice  should  be  given  to  the  adverse  party  of  an  application  for  an  in- 
junction and  the  appointment  of  a  receiver,  except  in  cases  of  obvious 
necessity  to  prevent  a  failure  of  justice,  yet,  if  upon  a  motion  to  dis- 
solve the  injunction  and  discharge  the  receiver,  the  court  sustains  its 
original  order,  this  is  equivalent  to  holding  that,  upon  full  notice  and 
argument,  the  injunction  ought  to  have  been  granted,  and,  on  appeal, 
the  decree  awarding  such  injunction  and  appointing  a  receiver  will  not 
be  reversed  for  the  want  of  such  notice  in  the  first  instance. 

3.  Chancery  Practice — Insolvent  Debtor — Lien — Receiver — Rents. — A  creditor 

having  a  lien  on  real  estate  of  an  insolvent  debtor  has  the  right,  after 
his  debt  has  become  due,  to  have  a  receiver  appointed  to  hold  the  rents 
of  such  real  estate  to  supply  any  deficiencies  which  may  exist  after  sale 
is  made,  and  thus  obtain  a  specific  lien  on  such  rents  to  pay  such 
deficiency. 

4.  Chancery    Practice — Insolvent  Debtor — General  Creditors*  Bill — Separate 

Bills — Specific  Lien. — Although  a  general  bill  may  be  pending  to  adminis- 
ter all  of  the  assets  of  an  insolvent  debtor,  who  has  made  an  assignment  of 
his  effects,  yet  an  individual  creditor,  holding  a  specific  lien  on  a  part  of 
the  property  of  such  debtor,  may,  before  the  maturitv  of  the  general 
bill  to  which  he  is  made  a  party,  but  not  yet  served,  file  his  separate  bill 
for  the  enforcement  of  his  specific  lien,  and  the  latter  bill  may  be 
treated  as  a  petition  in  the  general  suit,  or,  which  is  more  common  in 
Virginia,  the  two  causes  may  be  heard  together  and  the  rights  of  all 
parties  settled  and  adjudicated. 

5.  Appellate  Proceedings — Supersedeas — Receiver. — ^A  supersedeas  is  only 
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intended  to  stay  further  proceedings,  and  to  leave  matters  in  the  con- 
dition it  finds  them  until  the  appellate  court  can  hear  the  case  and  pass 
on  the  questions  involved  in  the  appeal.  If  a  receiver  is  in  the  posses- 
sion of  property  at  the  time  the  supersedeas  is  awarded,  he  is  not  therehy 
removed.  Either  party  may  move  in  the  lower  court  for  the  appoint- 
ment of  a  receiver,  pending  the  appeal ;  or,  if  there  be  a  receiver,  he 
may  apply  to  the  court  appointing  him  for  its  guidance  and  direction. 

Appeal  from  two  decrees  of  the  Circuit  Court  of  the  county 
of  Henrico,  one  pronounced  September  14,  1893,  and  the 
other  December  9,  1893,  in  a  suit  in  chancery  wherein  the 
Home  Building  Company  (Perpetual)  was  the  complainant, 
and  the  appellant  and  othere  were  the  defendants. 

Affirmed. 

The  opinion  states  the  case. 

Pollard  dk  Saruh  and  Bristow  ds  B  eve  ridge  ^  for  the  appel- 
lants. 


Preston  de  Leake  and  Meredith  cfe  Carter^  for  the  appellee. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

George  D.  Gaines,  of  the  city  of  Richmond,  being  the  owner 
of  lot  No.  178  in  the  plan  of  Sidney,  adjacent  to  the  city  of 
Richmond,  in  the  county  of  Henrico,  and  desiring  to  improve 
the  same,  borrowed  from  the  Home  Building  Company  (Per- 
petual), the  sum  of  twenty  thousand  dollars,  for  which  he  exe- 
cuted nine  bonds,  the  first  eight  being  each  for  the  sum  of 
$2,200,  and  the  ninth  for  the  sum  of  $2,400.  Said  lot  178 
was  divided  into  nine  lots,  and  he  executed  nine  sepJirate 
deeds  of  trust,  securing  one  of  said  bonds  upon  each  of  said 
lots.  These  several  deeds  were  each  dated  October  6,  1892, 
and  were  all  recorded  on  the  24th  day  of  December,  1892,  in 
the  clerk's  office  of  the  County  Court  of  Henrico  county.     The 
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money  thus  borrowed  was  used  in  paying  off  a  balance  of  pur- 
chase monej'^  due  on  said  lot  178,  and  in  erecting  dwelling 
houses  thereon.  On  the  22nd  day  of  July,  1893,  the  said 
George  D.  Gaines  executed  a  general  deed  of  assignment  to 
L.  C.  Bristow,  as  trustee,  in  which  he  sets  foith  that  he  is 
laigely  indebted  in  sundry  sums  of  money  due,  and  to  become 
due;  that  he  is  unable  to  meet  the  demands  of  his  creditors; 
that  a  large  amount  of  his  indebtedness  is  secured  b}'^  deeds 
of  trust  and  other  liens  on  his  real  and  personal  estate ;  and 
that  he  is  unable  to  renew  or  meet  said  obligations.  He  then 
conveys  to  said  L.  C.  Bristow,  trustee,  all  of  his  property, 
real  and  personal,  consisting  of  a  large  amount  of  improved 
and  unimproved  real  estate  situated  in  the  city  of  Richmond, 
and  county  of  Henrico,  Virginia,  and  elsewhere,  and  a  large 
personal  estate  o^  different  kinds,  to  be  held  by  said  L.  C. 
Bristow,  trustee,  subject  to  the  terms  and  provisions  of  the 
trust.  Among  other  real  estate  conveyed  in  this  deed  is  the 
same  property  which  was  conv«3yed  by  deed  dated  October  6, 
1892,  to  the  trustees  of  the  Home  Building  Company  (Per- 
petual), to  secure  to  said  company  the  §20,000,  loaned  by  it  to 
said  Gaines.  This  general  deed  of  trust,  after  securing  first 
a  fee  of  $200,  for  services  in  preparing  said  deed  and  other 
expenses  attending  its  execution  and  recordation,  including 
five  per  cent  commission  to  the  trustee,  secures  the  creditors 
of  said  George  D.  Gaines,  aggregating  a  very  large  amount, 
in  several  classes.  Large  powers  are  given  the  trustee  in  the 
matter  of  selling,  renting,  and  improving  said  property.  He 
is  empowered  to  take  charge  of  all  i  eal  estate,  collect  all  rents, 
and  pay  the  same  out  under  the  terms  and  provisions  of  said 
trust.  The  $20,000,  debt  due  the  Home  Building  Company 
(Perpetual)  is  secured  in  the  second  class,  along  with  a  large 
number  of  other  creditors. 

As  before  stated,  this  deed  was  recorded  on  the  24th  day  of 
July,  1893,  and  on  the  25th  day  of  July,   1893,  Robert  F. 
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Luck,  Jr.,  J.  L.  Butler,  and  William  S.  'Gunn,  suing  for  them- 
selves and  all  other  creditors  secured  in  said  deed,  tiled  their 
bill  in  the  Circuit  Court  of  Hem^ico,  praying  to  have  the  tru»t 
created  by  said  deed,  administered  under  the  orders  and 
decrees  of  said  Circuit  Court,  and  asking  that  said  Bristow, 
trustee,  be  required  to  give  bond  and  security  fop  the  faithful 
discharge  of  his  duties  as  such,  and  in  default  of  his  doing  so, 
that  an  injunction  be  awarded  restraining  said  Bristow  from 
executing  said  trust,  and  that  a  receiver  be  appointed  to  take 
charge  of  the  property  conveyed  in  said  deed.  To  this  bill 
the  creditors  of  Gaines,  including  the  said  Home  Building 
Company  (Perpetual),  L.  C.  Bristow,  trustee,  and  others,  were 
made  parties  defendants.  Upon  the  filing  of  this  bill  the 
court,  on  motion  of  the  plaintiffs,  entered  an  order  requiring 
said  L.  C.  Bristow,  trustee,  to  enter  into  bond  before  the  clerk 
of  the  Circuit  Court  of  Henrico  county,  in  the  penalty  of  five 
thousand  dollars  with  proper  security,  to  be  approved  by  said 
clerk,  and  restraining  and  enjoining  said  Bristow,  trustee,  from 
executing  said  deed  until  he  should  execute  said  bond.  In 
accordance  with  said  order  the  bond  was  given  on  the  26th 
day  of  July,  1893. 

On  the  15th  day  of  September,  1893,  the  Home  Building 
Company  (Perpetual)  presented  its  bill  to  the  judge  of  the 
Hustings  Court  of  the  city  of  Richmond,  setting  forth  its  prior 
deed  of  trust,  securing  $20,000,  on  lot  178,  subdivided  into  nine 
lots,  and  evidenced  by  the  nine  deeds  of  trust  already  described, 
charging  that  said  debt  wa^  due;  that  in  accordance  with  the 
terras  of  the  deed  of  trust  securing  it,  they  could  now  sell  said 
property ;  that  the  debts  secured  in  the  Bristow  deed  of  trust 
were  all  subsequent  to  their  lien;  and  that  the  value  of  the 
property  upon  which  said  company  held  this  prior  deed  of 
trust  was  not  sufficient  to  pay  said  company  and  certain  me- 
chanic's liens  resting  thereon.     To  this  bill,   L.  C.  Kristow, 
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trustee,  George  D.  Gaines  and  the  creditors  of  said  Gaines  are 
made  parties  defendants. 

The  prayer  is  that  L.  C.  Bristow,  trustee,  his  agents  and 
attorneys,  be  enjoined  and  restrained  from  exercising  any  con- 
trol over  the  property  on  which  said  company  had  a  lien,  and 
that  they  be  enjoined  from  disposing  of  any  rents  already 
collected  from  said  property,  and  that  a  receiver  be  appointed 
to  take  charge  of  this  particular  property,  rent  it  out,  and 
hold  the  rents  until  the  further  order  of  the  court;  that  the 
liens  on  this  property  be  ascertained,  and  the  property  sold 
and  the  proceeds  applied  to  the  payment  of  its  liens,  and  for 
general  relief.  The  judge  of  the  Ilustings  Court  granted  the 
prayer  of  the  bill,  awarded  the  injunction  asked  for,  and 
appointed  E.  A.  Catlin  as  receiver  to  take  charge  of  said 
property  and  collect  the  rents,  requiring  him  to  execute  bond 
with  approved  security  in  the  penalty  of  $1,000. 

The  said  L.  C.  Bristow,  trustee,  filed  his  answer  to  this  bill, 
and  on  the  9th  day  of  December,  1893,  by  counsel,  moved 
the  Circuit  Court  of  Henrico  county,  to  dissolve  the  injunction 
granted  as  aforesaid,  and  discharge  the  receiver,  Catlin,  which 
motion  the  court  overruled;  and  thereupon  said  L.  C.  Bristow, 
trustee,  obtained  from  one  of  the  judges  of  this  court  an 
appeal  and  supersedeas  to  said  order  refusing  to  dissolve  said 
injunction,  and  to  the  order  granting  the  same. 

The  first  question  presented  for  our  consideration  is  whether 
or  not  the  appeal  in  this  case  has  been  improvidently  awarded, 
and  should  be  dismissed.  It  is  contended  that  the  refusal  of 
the  court  to  dissolve  the  injunction  appointing  a  receiver  was 
an  interlocutory  decree,  which  did  not  settle  the  principles  of 
the  cause,  and  therefore  no  appeal  lay  from  it.  Both  these 
causes  were  pending  at  rules,  and  neither  had  progressed  far 
enough  for  the  court  to  settle  any  of  the  conflicting  rights  of 
creditors;  but  the  effect  of  the  court's  refusal  to  dissolve  the 
injunction  in  the  suit  of  the  Home  Building  Company  (Per- 
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petual)  against  L.  C.  Bristow,  trustee,  and  others,  was  to  de- 
cide that  the  property  held  by  the  receiver  in  that  case  was,  for 
the  present  at  least,  in  proper  hands,  and  should  not  be  under 
the  control  of  L.  C.  Bristow,  trustee,  who  had  given  bond  in 
the  first  and  main  suit  brought  to  administer  the  entire  fund ; 
and  this  being  the  question  then  in  dispute  between  the  par- 
ties, the  order  refusing  to  dissolve  the  injunction  settled  that 
unpoitant  question.  In  the  case  of  the  Baltimore  a7id  Ohio 
R.  Co.  V.  City  of  Wheeling^  13  Gratt.  40,  Judge  Mon- 
cure,  with  whom  all  the  court,  on  this  point,  concurred, 
says:  **The  refusal  of  the  court  to  dissolve  the  injunction  adju- 
dicated the  principles  to  this  extent,  that  the  injunction  had 
not  been  improvidently  awarded,  and  that  as  the  cause  then 
stood  it  ought  to  still  be  continued.  It  is  therefore  such  an 
order  as  may  be  appealed  from."  As  before  stated,'  the  im- 
portant question  which  most  concerned  the  parties  to  this  con- 
troversy was,  who  was  entitled  to  .the  possession  and  control 
of  the  particular  property  placed  in  the  hands  of  the  receiver 
in  the  Home  Building  Company  suit,  L.  C.  Bristow,  trustee, 
or  said  receiver  ?  This  question  was  decided  in  favor  of  the 
receiver  by  the  order  refusing  to  dissolve  the  injunction,  and 
we  think  this  court  has  the  power  to  entertain  an  appeal  from 
that  order,  and  to  review  the  same. 

Having  then  the  right  to  review  the  action  of  the  court 
below,  we  come  next  to  consider,  whether  or  not  the  injunc- 
tion was  improvidently  awarded,  and  the  appointment  of  a 
receiver  improper,  under  the  circumstances  relied  on  in  the 
suit  in  which  that  order  was  entered.  It  is  contended,  first, 
that  it  was  error  to  grant  the  injunction  and  appoint  a  receiver 
without  notice  to  the  parties  to  be  effected  thereby.  This 
court  has  repeatedly  held  that  notice  should  be  given  to  the 
adverse  party  in  interest  of  an  application  to  the  court  for  an 
injunction  and  the  appointment  of  a  receiver,  except  in  cases 
of  the  most  obvious  necessity  for  prompt  action,  and  where  the 
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ends  of  justice  would  be  defeated  by  delay  for  the  notice  to 
be  given. 

It  is  unnecessary  to  multiply  the  well-nigh  unanimous  array 
of  authorities  in  support  of  this  well  settled,  and  obviously 
wise,  rule.  The  court  is  of  opinion  that  the  necessity  did  not 
exist  for  the  action  of  the  court,  without  notice  to  the  adverse 
party  in  this  case;  but,  inasmuch  as  the  propriety  of  the 
court's  action  in  granting  the  injunction  and  appointing  the 
receiver  has  been  considered  and  argued  by  both  parties  before 
the  Circuit  Court,  upon  the  motion  made  there  to  dissolve  said 
injunction  and  discharge  the  receiver,  and  the  court  has  sus- 
tained the  original  order  by  refusing  to  dissolve  the  injunc- 
tion, there  can  be  nothing  gained  now  by  dismissing  the  pro- 
ceeding for  the  want  of  notice,  when  the  injunction  was  asked 
for.'  The  action  of  the  court  in  refusing  to  dissolve  the  injunc- 
tion was  equivalent  to  holding  that,  upon  full  notice  and  argu- 
ment, the  injunction  ought  to  have  been  granted.  20  Amer. 
and  English  Encyclopsedia  of  Law,  pages  24-25,  and  note. 

It  is  further  contended  that  the  judge  of  the  Hustings  Court 
of  Richmond  erred  in  granting  the  injunction  and  appointing 
the  receiver,  and  that  the  Circuit  Court  of  Henrico  erred  in 
overruling  the  motion  to  dissolve  said  injunction  and  discharge 
said  receiver.  These  two  assignments  of  error  wiU  be  con- 
sidered together. 

The  Home  Building  Company  (Perpetual)  had  a  specific  lien 
of  upwards  of  $20,000,  on  certain  property  belonging  to  Geo. 
D.  Gaines.  This  company  had  certain  prior  and  specified 
rights  set  forth  in  its  deeds  of  trust  securing  this  large  debt. 
The  said  Geo.  D.  Gaines  made  a  general  assignment  of  all  bis 
property,  real  and  personal,  conveying  also  the  property  upon 
which  the  said  Home  Building  Company  (Perpetual)  held  its 
lien.  It  is  charged  in  the  bill  asking  for  the  injunction  and 
appointment  of  a  receiver,  that  the  property  covered  by  the 
deed  of  trust  of  said  building  company  was  not  snjjicient  in 
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value  to  pay  the  debt  of  the  said  Company,  This  charge  is  not 
denied  in  the  answer  of  L.  C.  Bristow,  trustee,  to  said  biU, 
nor  is  it  questioned  in  the  argument  of  the  case  here.  As 
ah*eady  stated,  some  of  his  creditors  had  filed  a  bill  in  chan- 
cery convening  all  the  creditors  of  said  Geo.  D.  Gaines,  and 
asking  to  have  his  general  deed  of  trust  administered  under 
the  orders  of  the  Circuit  Court  of  Henrico.  Under  said  general 
deed,  the  trustee  was  authorised  to  collect  all  the  rents  arising 
from  the  real  estate  of  said  Gaines,  including  that  upon  which 
the  building  company  held  its  lien,  and  the  first  money  real- 
ized was  dedicated  to  the  payment  of  counsel  fees,  commissions 
to  the  trustee,  and  a  large  number  of  creditors  who  were 
secured  prior  to  the  said  building  companj\  The  Home 
Building  Company  (Perpetual)  was  confronted  with  this  con- 
dition of  affairs:  A  large  debt  of  over  $20,000,  due  from* an 
insolvent  debtor;  no  security  for  it  except  a  lien  by  deed  of 
trust  upon  a  specific  piece  of  real  estate,  which  was  confessedly 
imvffieient  to  discha/rge  it;  a  trustee  in  a  general  deed  of 
assignment  collecting  the  rents  from  the  property  upon  which 
it  held  its  special  lien,  with  power  to  appropriate  said  rent  to 
other  purposes  than  the  satisfaction  of  the  company's  debt,  if 
the  company  chose  to  stand  by  and  let  it  be  done.  It  was  im- 
portant for  said  building  company  to  promptly  lake  the  neces- 
sary steps  to  have  the  rents  arising  from  the  property  upon 
which  it  held  a  lien,  applied  to  the  discharge  of  its  debt.  The 
suit  of  L.  C.  Bristow,  trustee,  had  not  yet  matured.  It  was 
pending  at  rules.  The  building  company  had  not  yet  been 
served  with  process  as  a  party  defendant,  and  it  proceeded  to 
file  a  bill  praying  for  an  injunction,  and  asking  to  have  a 
receiver  appointed  to  take  charge  of  the  property  upon  which 
it  held  a  lien,  rent  the  same  and  coUect  the  rents,  and  hold 
them  subject  to  the  future  order  of  the  court.  On  the  14th 
day  of  September,  1893,  an  order  was  entered  granting  the 
injunction,  restraining  L.  C.  Bristow,  trustee,  his  agents  or 
Vol.  xci — 4 
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attorneys,  from  disposing  of  the  rents  already  collected  by 
them  from  this  property,  and  also  from  exercising  any  further 
control  oyer  said  property,  and  appointing  E.  A.  Catlin,  a 
receiver  to  rent  the  houses  and  collect  the  rents,  and  to  keep 
the  money  so  collected  until  the  further  order  of  the  court,  as 
prayed  for  in  the  bill,  and  requiring  said  Catlin  to  enter  into 
a  bond  and  security  as  such  receiver. 

To  this  bill,  L.  C.  Bristow,  trustee,  filed  his  answer,  and 
on  the  9th  day  of  December,  1893,  by  counsel,  moved  the 
judge  of  the  Circuit  Court  of  Henrico  to  dissolve  this  injunction 
and  discharge  the  receiver,  which  motion,  upon  a  full  hearing 
of  all  the  facts,  the  court  overruled.  And  from  these  two 
orders,  the  one  granting,  and  the  other  refusing  to  dissolve, 
the  injunction,  the  case  is  before  this  court  on  appeal. 

It  is  insisted  by  counsel  for  appellant  that  the  general  credi- 
tors' bill  filed  by  L.  C.  Bristow,  trustee,  for  the  purpose  of 
administering  the  entire  estate  of  Greo.  D.  Gaines  conveyed  in 
the  general  deed  of  trust  under  the  orders  of  the  court  was 
sufficient,  and  that  all  of  the  rights  of  the  Home  Building 
Company  could  have  been  secured  in  that  suit ;  and  that  the 
suit  instituted  by  the  building  company  was  obnoxious  to  the 
doctrine  which  forbids  a  multiplicity  of  suits.  Counsel  for 
appellees,  on  the  other  hand,  contend  that  their  large  debt 
was  placed  in  a  different  position  under  the  general  deed  of 
assignment  from  that  occupied  by  it  as  a  prior  lien  on  spe- 
cific property,  especially  as  to  Ibe  application  of  accruing 
rents ;  that  the  whole  scope  of  the  general  bill  was  to  administer 
the  trust  as  set  out  in  the  deed  of  assignment;  and  tDat,  un- 
less they  took  some  action,  their  large  debt  would  have  been 
allowed  to  increase  by  reason  of  accruing  interest,  while  the 
rents  of  the  property  securing  that  debt  would  have  been 
appropriated  under  the  general  deed  to  other  purposes. 

The  doctrine  is  well  settled  that  unnecessary  suits  to  admin- 
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ister  the  same  estate  will  not  be  allowed.  Does  this  proceed- 
ing belong  to  the  class  of  suits  forbidden  by  the  rule  just 
stated  ?  We  think  not.  The  right  to  have  a  receiver  ap- 
pointed to  hold  rents  to  supply  any  deficiency  which  may 
exist  after  sale  is  made,  when  the  debtor  who  is  personally 
liable  for  the  deficiency  is  insolvent,  and  in  this  way  obtain 
a  specific  lien  upon  the  rents  to  pay  such  deficiency,  is  sup- 
ported by  the  highest  authority.  Clark  v.  Curtis^  1  Gratt. 
289;  Beverly  v.  Brooke^  et  al%,^  and  Beverly  v.  Scott^  et  als,^ 
4  Gratt.  187;  Bank  of  Washington  v.  IIupp^  10  Gratt. 
23,  41. 

In  the  case  of  Astor  v.  Turner  c&  Skidmore^  11  Paige  (N.  Y.), 
436,  the  rule  is  stated  thus:  *^ Where  the  mortgaged 
premises  will  probably  be  insufficient  to  pay  the  amount  due 
upon  the  mortgage,  and  the  person  who  is  personally  liaWe 
for  the  mortgage  money  is  insolvent,  the  mortgagee,  after 
the  mortgage  has  become  due,  is  in  equity  entitled  to  such 
rents  and  profits  to  satisfy  the  anticipated  deficiency ;  and  he 
may  obtain  a  lien  thereon  for  that  purpose  by  the  appoint- 
ment of  a  receiver."  See  also,  High  on  Receivers,  sec.  588, 
citmg  Harnherlain  v.  Marahle^  24  Miss.  586,  also  sec.  643. 
Theie  aie  many  authorities  to  the  same  effect  in  the  State  and 
Federal  reports,  but  we  deem  it  unnecessary  to  refer  to  more. 
That  the  Home  Building  Company  then  had  the  right  to  have 
the  rents  of  this  property  applied  to  its  debt  cannot  be  doubted. 
The  only  question  is  as  to  the  mode  of  doing  it. 

It  is  true,  as  contended  by  counsel  for  appellant,  that  the 
appellee  might  have  proceeded  in  the  main  suit,  as  he  was 
named  as  a  party  to  it,  and  have  accomplished  all  that  he  did 
by  the  injunction  suit ;  but,  having  taken  the  proceeding  by 
mjunction,  and  L.  C.  Bristow,  trustee,  being  in  no  way 
injured  thereby,  and  the  rights  of  the  company  being  secured, 
without  damage  to  the  rights  of  any  one  else,  we  see  no 
reason  for  dismissing  the  proceeding  because  some  other  mode 
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might  have  been  adopted.  Both  cases  are  in  the  same  court, 
under  control  of  the  same  judge,  who  can  treat  the  injunction 
suit  as  a  petition  in  the  main  suit;  or  can  hear  the  two  causes 
together,  which  is  the  more  common  practice  in  Virginia,  and 
thus  have  the  entire  matter  under  the  same  control,  to  be 
administered  in  accordance  with  the  rights  of  all  parties  con- 
cerned. 

For  the  foregoing  reasons  we  are  of  opinion  that  there  is  no 
error  in  the  decrees  complained  of  and  they  must  be  affirmed. 

On  petition  for  ruh  and  ord^r  awarding  name. 

On  the  11th  day  of  September,  1894,  this  court  sitting  at 
Staunton,  Va.,  upon  the  petition  of  L.  C  Bristow,  trustee, 
appellant,  awarded  a  rule  against  E.  A.  Catlin,  president  of 
the  Home  Building  Association,  returnable  November  8,  1894, 
to  this  court  at  its  place  of  session  at  Richmond,  to  shew 
cause,  if  any  he  could,  why  he  should  not  be  attached,  lined, 
and  irtiprisoned,  for  contempt  of  the  order  of  this  court.  This 
rule  was  executed  upon  E.  A.  Catlin,  September  20,  1894. 

The  order  allowing  the  appeal  in  the  case  of  Bristow,  trustee 
V.  Home  Building  Company  (Perpetual)  now  under  consider- 
ation is  in  these  words:  ** Appeal  allowed  and  supersedeas 
awarded.  Bond  required  in  the  penalty  of  $100,  conditioned 
as  the  law  directs."  The  petition  asking  that  the  rule  be 
a'warded,  sets  forth  that  said  E.  A.  Catlin  was  continuing  to 
control  the  property  placed  in  his  hands  by  the  injunction 
order,  and  to  collect  the  rents  arising  therefrom,  in  violation 
of  the  supeisedeas  awaided  on  appeal,  and  in  contempt  of 
this  court.  It  is  insisted  that  the  effect  of  the  supersedeas 
was  to  overturn  the  condition  of  affairs  at  the  time  the  appeal 
was  allowed,  and  put  the  parties  back  in  the  condition  they 
were  before  the  injunction  was  granted  and  the  receiver  ap- 
pointed; and  that  it  was  the  duty  of  said  E.  A.  Catlin,  after 


Digitized  by  LjOOQIC 


Va.]  Bristow  V,  Home  BriLniNo  Co.  2i) 

Opinion. 

the  supersedeas  was  awarded,  to  deliver  up  the  property  u^ider 
his  control  as  receiver  to  L.  C.  Bristow  trustee.  This  construc- 
tion of  the  eifect  of  the  supersedeas  would  give  it  the  force, 
temporarily  at  least,  which  a  final  judgment  on  the  appeal 
would  1  ave.  The  very  question  which  the  appeal  was  in- 
tended to  litigate,  would  have  been  disposed  of  in  advance 
of  the  hearing,  by  mere  operation  of  the  appeal  itself.  We 
think  this  is  a  misapprehension  of  the  effect  of  a  supersedeas 
in  a  case  like  this.  A  supersedeas  is  oyily  intended  to  stay 
further  proceedings^  to  leave  matters  in  the  condition  it  finds 
them^  until  the  Appellate  Court  can  hear  the  case  and  pass  on 
the  questions  involved  in  the  appeal^  it  informs  the  sheriff  that 
the  record  has  been  moved  into  the  appellate  court  for  the 
correction  of  errors,  and  enjoins  upon  him  to  give  notice  to 
the  other  party,  to  appear  in  the  appellate  court  and  answer 
the  complaint  in  error.  4  Minor's  Inst.,  Part  I,  page  [854]; 
1  Kob.  Prac.  (old  ed.),  page  660.  A  writ  of  supersedeas  is 
usually  awarded  to  a  final  judgment  at  law,  or  a  decree  for 
money,  to  stop  its  enforcement  until  the  appellate  court  can 
review  the  errors  complained  of  in  the  proceeding  in  which 
the  judgment  or  decree  was  rendered.  It  leaves  the  case  to 
stand  in  sia^^u  quo  until  this  is  done. 

The  writ  of  supersedeas  in  this  case  required  nothing  of  the 
lower  court,  nor  the  opposite  parties,  except  to  appear  and 
have  a  rehearing.  It  made  no  order  against  them,  and  re- 
quired nothing  of  them  except  to  forbear  all  further  proceed- 
ings until  the  appellate  court  had  reviewed  the  decrees  com- 
plained of.  The  receiver,  E.  A.  Catlin,  had  been  appointed 
as  such  by  competent  authority.  He  had  not  been  relieved 
of  the  responsibility  of  taking  care  of  the  property  which  had 
been  placed  in  his  hands.  He  would  have  no  more  right  to 
turn  said  property  over  to  L.  C.  Bristow,  trustee,  after  notice 
of  the  supersedeas,  than  to  have  placed  it  in  the  hands  of  any 
stranger  to  the  controversy.     It  was  of  the  utmost  import- 
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ance  to  all  concerned  that  the  property  should  be  cared  for 
pending  the  appeal  by  «iome  suitable  and  authorized  person. 
It  would  have  been  competent  for  either  party  to  this  contro- 
versy to  have  gone  into  the  Circuit  Court  and  ask  for  the  ap- 
pointment of  a  receiver,  to  take  charge  of  the  property  pend- 
ing the  appeal.  See  Moran  v.  Johnston^  26  Gratt.  108.  It 
would  also  have  *been  competent  for  the  receiver  himself  to 
have  applied  to  said  court  for  its  guidance  and  direction,  after 
notice  of  the  supersedeas,  and  this  would  have  been  the  proper 
course  for  him  to  pursue ;  but,  inasmuch  as  he  did  no  more 
than  he  would  have  been  authorized  to  do  by  the  court,  had 
he  made  the  application,  and  as  no  one  has  been  prejudiced 
by  his  action  in  the  matter,  and  it  is  admitted  at  the  bar  that 
no  contempt  was  intended,  the  court  is  of  opinion  that  said 
rule  should  be  dischaged,  and  the  petition  dismissed. 

Affirmed. 
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Brown  and  Others  for,  &c.,  v.  Bedford  City  Land  and  Im- 
provement Co.  AND  Others. 

January  19,  1895. 

1.  MuLTiFARiqusNESs — MuUipHcUy  of  Suits. — A  court  of  equity,  in  order  to 

avoid  a  multiplicity  of  suita,  and  to  have  before  it  all  persons  interested 
in  the  subject  of  dispute,  or  to  be  benefited  or  injured  by  the  decree, 
will,  when  necessary  to  attain  the  ends  of  justice,  mould  its  pleadiaigs 
with  regard  to  substance  rather  than  form,  and  will  introduciB  new 
remedies,  or  modify  the  application  of  the  old  in  order  to  meet  the  wants 
of  society  as  they  arise. 

2.  CoEPOBATE  DiREcroRS~/Suit  by  Stockholder. — Where  corporate  directors  or 

agents  have  committed  a  breach  of  trust,  either  by  their  fraud,  negli- 
gence, ultra  vires  acts,  or  othei-wise,  for  which  they  are  liable,  and  the 
corporation  is  either  unable  or  unwilling  from  any  cause  to  institute  a  suit 
to  redress  the  wrong,  one  or  more  stockholders,  suing  on  behalf  of 
themselves  and  other  stockholders  similarly  situated,  may  institute  a 
suit  in  equity  to  hold  the  offending  officials  liable.  Such  a  suit,  how- 
ever, though  brought  in  the  name  of  a  stockholder,  is  really  the  suit  of 
the  corporation,  and  enures  to  its  benefit. 

3.  MuLTiFARiorsxEss — Misjoinder  of  Plaintiffs — Stockholders  and  Creditors. — 

Where  a  large  number  of  persons  have  l>een  fraudulently  induced  to  be- 
come subscribers  to  a  company  by  identical  representations,  they  may 
unite  in  one  bill,  praying  the  cancellation  of  their  subscriptions  and 
make  the  offending  company,  and  its  officers  and  agents,  through  whom 
the  fraudulent  representations  were  made,  defendants.  But  creditors  of 
the  company  cannot  be  united  in  the  same  suit.  Their  rights  and  in- 
terests are  not  only  diverse,  but  wholly  antagonistic  to  those  of  the 
stockholders.  There  is  an  "irrepressible  conflict"  between  the  two 
classes,  and  if  united  in  the  same  bill,  it  will  be  multifarious  for  misjoin- 
der of  complaints.  Bosher  v.  Richmond  and  Harrisonburg  Land  Corn- 
pony,  89  Va.  455,  distinguished. 

4.  MuLTiFABiousNESs — Misjoinder — Corporate  Officers. — A  bill  which  charges 

various  acta  of  maladministration  against  the  officers  of  a  company, 
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some  of  which  are  attributable  to  individual  officers,  some  to  different 
groups  of  officers,  and  some  to  the  president  and  directors  as  a  whole, 
would  seem  to  present  a  combination  of  causes  of  action  so  hopelessly 
diverse  as  to  be  incapable  of  adjustment  ih  one  suit. 
5.  Multifariousness — Double  Aspect — Stockholders — Rescission — Misjoinder  of 
Causes  of  Action. — A  bill  may  be  framed  in  a  double  aspect,  but  the  alter- 
native case  stated  must  be  the  foundation  for  precisely  the  same  relief. 
Stockholders  who  come  into  a  court  of  equity  and  seek  to  have  their 
contracts  of  subscription  rescinded  on  the  ground  that  they  were 
fraudulently  obtained,  cannot  in  the  same  bill  complain  of  the  mal- 
feasance and  misfeasance  of  the  corporate  directors  in  the  management 
of  the  corporate  property,  and  seek  relief  which  rests  upon  their  rela- 
tion as  stockholders  of  the  defendant  company.  Such  relief  must  be 
considered  a  distinct  act  of  affirmance  and  ratification  of  the  very 
transaction  which  they,  in  another  part  of  their  bill,  sought  to  re- 
pudiate. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Bedford  county, 
pronounced  June  20,  1892,  in  a  suit  in  chancery  wherein  the 
appellants  were  the  complainants,  and  the  appellees  were  the 
defendants. 


The  opinion  states  the  case. 


Affirmed, 


Berkley  cfc  Harrison^  Eugene  Withers^  M.  M,  Gilliam  and 
//.  M,  Tyler ^  for  the  appellants. 

7?.  G.  H.  Kean  and  Kirkpatrich  i&  Blackford^  for  the 
appellees. 

Keith,  P. ,  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  by  R*  Lee  Brown  and  sixty- 
two  other  stockholders  of  the  Bedford  City  Land  and  Improve- 
ment Company,  on  behalf  of  themselves  and  all  other  stock- 
holders similarly  situated,  and  all  other  creditors  of  said  com- 
pany who  should  come  into  the  suit  by  petition  and  contribute 
to  the  cost  thereof. 
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They  state  that  a  charter  was  granted  by  the  legislature  of 
Virginia,  under  the  name  of  the  Bedford  CAty  Land  and  Im- 
provement Company,  to  S.  Gnifin  and  others,  and  complain 
that  they  were  induced  to  subscribe  to  the  stock  of  said  com- 
pany through  the  false  and  fraudulent  representations  set  forth 
in  the  prospectus  filed  as  an  exhibit  in  this  cause.  The  fraud 
which  they  claim  was  perpetrated  u])on  them  is  set  out  fully 
in  the  bill. 

They  allege  that  the  company,  being  duly  organized,  pur- 
chased from  three  of  its  directors,  Claytor,  Boiling,  and 
Berry,  certain  real  estate,  know  as  the  Brown  residence,  and 
the  McGhee  lot,  at  an  exorbitant  price,  upon  which  there 
is  still  due  large  sums  of  money,  and  that  in  addition  thereto 
the  three  directors  were  paid  a  bonnn  of  300  shares  of  stock  of 
the  Bedford  City  Land  and  Improvement  Company ;  that  the 
said  company  borrowed  large  sums  of  money  at  usurious  rates 
of  interest;  that  it  conveyed  real  and  personal  estate  to  trus- 
tees to  secure  bonds  of  the  company  aggregating  $30,000, 
without  requiring  security  of  the  trustees  for  the  due  execu- 
tion of  the  trust;  that  J.  M.  Berry,  at  that  time  president  of 
the  company,  purchased  back  from  the  company's  vendee  forty 
three  lots  of  land  which  had  been  previously  sold  by  the  com- 
pany, and  for  which  lots  he  paid,  or  contracted  to  pay,  on  the 
re-purchase,  about  twice  the  sum  which  the  company  had 
received,  and  that  there  was  paid  out  of  the  funds  of  the  said 
company  more  than  $21,000,  leaving  due  and  unpaid  for  said 
lots  about  the  sum  of  $5,00D;  and  that  J.  Lawrence  Camp- 
bell, now  president,  has  placed  this  demand  of  J.  M.  Berry 
among  the  liabilities  of  said  company;  that  J.  M.  Berry, 
while  president,  cancelled  subscriptions  which  had  been  made 
to  the  capital  stock  by  various  parties  therein  named*;  that  O. 
Wemple  and  E.  W.  Dixon  subscribed  for  300  shares  of  capital 
stock  and  paid  therefor,  and  certificates  of  stock  were  issued 
to  them,  but  that  the  amount  so  paid  did  not  go  into  the 
Vol.  xci — 5 
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treasury,  but  was  received  by  one  or  more  of  the  directors  of 
said  company,  and  appropriated  to  their  own  use ;  that  E.  B. 
Claytor,  one  of  the  directors,  cancelled  the  subscription  of  one 
Jopling  for  100  shares  of  stock;  that  large  sums  were  paid 
out  to  the  officers  of  the  company  in  the  form  of  salaries; 
that  money  was  illegally  expended  on  the  Bedford  and  James 
River  Railroad,  and  that  all  these  things  were  done  by  the 
company,  its  officers  and  agents,  wrongfully  and  illegally,  and 
constituted  a  fraud  upon  the  complainants,  and  each  of  them. 

The  prayer  of  the  bill  is  that  J.  Lawrence  Campbell,  and 
other  officers  and  directors  of  the  Bedford  City  Land  and  Im- 
provement Company,  and  the  Bedford  City  Land  and  Im- 
provement Company,  be  made  defendants  to  the  bill,  and  be 
required  to  answer  the  same ;  that  the  said  officers,  and  each 
of  them,  be  required  to  pay  and  refund  to  the  company  all 
moneys  paid  out  in  the  improvement  and  development  of  land, 
or  on  account  of  salaries,  commissions,  or  for  any  other  pur- 
pose; and  that  they  be  required  to  pay  and  refund  to  each  of 
the  complainants  all  sums  of  money  paid  by  the  complainants 
upon  their  subscriptions  for  stock,  with  interest  thereon ;  that 
an  injunction  be  granted  restraining  the  company  and  its  offi- 
cers from  disposing  of  the  properties  of  the  company ;  that  a 
receiver  be  appointed ;  that  all  proper  accounts  be  taken,  and 
for  general  relief. 

At  a  subsequent  day  an  amended  and  supplemental  bill  was 
filed.  In  that  bill  the  charges  and  specifications  of  fraud  in 
the  procurement  of  stock  subscriptions  are  reiterated,  and  the 
several  acts  of  malfesance  and  misf ecisance  on  the  part  of  the 
olficers  of  the  com])any  are  recapitulated ;  and  it  is  further  set 
out  that  the  defendant  company  w^as  entirely  under  the  control 
of  the  officers,  directors,  and  promoters,  \vho,  owning  a  large 
majority  of  the  stock,  had  complete  and  absolute  control  of  the 
company ;  and  that,  at  a  meeting  held  on  the  very  day  upon 
which  this  suit  w^as  instituted,  all  the  fraudulent  and  illegal 
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transactions  complained  of  in  the  original  and  supplemental 
bills,  were,  notwithstanding  the  protest  of  the  minority  stock- 
holders, ratified  and  confirmed.  They  charge  that  the  ofli- 
cers,  directors,  and  promoters,  are  liable  by  reason  of  their 
fraudulent  acts  to  the  company,  and  to  each  of  the  complain- 
ants, for  all  the  money  which  complainants  have  paid  in  upon 
their  subscriptions,  and  that  the  company  is  entitled  to  have 
all  the  money  and  assets  refunded  to  it  which  have  been  ille- 
gally appropriated  and  expended  by  the  said  officers,  direc- 
tors, and  promoters;  that  any  appeal  to  the  company  for 
redress,  dominated  and  controlled  by  those  very  persons  who 
have  been  guilty  of  the  wrongful  acts  for  which  redress  is 
sought,  would  be  unavailing,  a,nd  that  therefore  the  complain- 
ants were  utterly  without  remedy  save  in  a  court  of  equity. 

It  appears  that  since  the  filing  of  the  original  bill  a  new 
board  of  directors  has  beeii  elected.  They  are  therefore  made 
parties  to  the  amended  bill,  together  with  all  those  who  are 
parties  to  the  original  bill. 

The  prayer  is  that  the  officers  and  directors  be  required  to 
pay  to  the  company  all  moneys  illegally  paid  out  for  any  pur- 
pose, and  that  they  be  required  to  pay  to  the  complainants 
the  money  received  upon  their  subscriptions  to  stock,  with 
interest,  and  with  prayers  for  injunction,  receiver,  and  for 
general  relief  as  in  the  original  bill. 

To  these  bills  the  defendants  demurred,  and  the  Circuit  Court 
entered  a  decree  sustaining  the  demurrer,  and  dismissing  the 
original  and  amended  bUl,  and  the  case  is  here  upon  an  appeal 
from  that  decree. 

The  contention  of  the  appellees  is  that  the  amended  and 
supplemental  bills  are  to  be  taken  together  as  stating  the  case 
of  the  plaintiffs,  and  that  they  are  obnoxious  to  the  objection 
of  multifariousness;  that  there  is  a  misjoinder  ot  plaintiffs, 
a  misjoinder  of  defendants,  and  a  misjoinder  of  causes  of 
action,  in  that,  causes  of  action  distinct  from  one  another,  aris- 
mg  out  of  different  transactions,  are  united  in  one  suit. 
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Upon  the  part  of  the  appellants  it  is  contended  that  none 
of  these  objections  exist. 

It  is  conceded  that  a  court  of  equity,  in  order  to  prevent  a 
multiplicity  of  suits,  and  that  it  may  have  before  it  all  persons 
interested  in  the  matters  of  dispute,  or  who  may  be  benefited 
or  injured  by  the  decree,  will,  when  it  is  necessary  to  attain 
the  ends  of  ;ustice,  mould  its  pleadings  with  regard  to  s:ib- 
stance  rather  than  to  form,  introduce,  it  may  be,  new  reme- 
dies, or  modify  the  application  of  the  old,  to  meet  the  wants 
of  society  as  they  arise.  There  are,  however,  established 
rules  and  principles  which  cannot  be  disregarded  or  trans- 
cended. The  bill  in  this  case,  in  the  first  place,  asks  for  relief 
on  the  part  of  stockholders  who  had  been  fraudulently  induced 
to  subscribe  to  shares  of  stock  in  the  defendant  company. 

The  prayer  is  for  a  cancellation  of  the  contract  of  subscrip- 
tion, and  for  a  return  of  the  money  already  paid.  Had  the 
bill  stopped  here  it  might  have  been  sustained  upon  the  au- 
thority of  Bosherx.  Elchinond  and  Harrimnh'urg  Land  Ccrni- 
pany^  89  Virginia,  455.  It  goes  on,  however,  to  invite  the 
co-operation  not  only  of  all  persons  belonging  to  their  own 
class,  but  of  all  creditors  of  the  company  as  well.  This  is  a 
distinct  departure  from  the  decision  in  the  case  just  cited, 
which  limits  carefully  and  strictly  the  operation  of  the  princi- 
ple there  invoked,  and  establishes  that  where  a  large-  number 
of  persons  have  been,  by  identical  representations,  fraudulently 
induced  to  become  subscribers  to  a  company,  they  may  unite 
in  one  bill  praying  the  cancellation  of  their  subscriptions,  and 
make  the  offending  company,  and  its  officers  and  agents, 
through  whom  the  fraudulent  representations  were  made, 
defendants.  It  is  now^here  said  in  the  case  as  reported  that 
creditois  could  have  been  impleaded  along  with  the  complain- 
ant stockholders.  Their  rights  and  interests  are  not  only 
diverse,  but  wholly  antagonistic.  The  unpaid  subscriptioris 
of  the  stockholders  constitute  a  trust  fund  for  the  satisfa-ction 
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of  the  creditors.  The  creditor,  therefore,  would  naturally 
8eek  to  enforce  the  very  liability  from  which  the  stockholder 
asks  to  be  relieved.  Between  the  two  classes  there  would 
seem,  indeed,  to  be  an  "irrepressible  conflict."  But  this  is 
not  all.  In  the  original  bill,  various  acts  of  maladministration 
are  charged  against  the  officers  of  the  company.  Some  of 
these  acts  are  attributed  to  individual  officers,  some  to  different 
groups  of  officers,  and  some  to  the  president  and  directors  as 
a  whole.  This  would  seem  of  itself  to  be  a  combination  of 
causes  of  action  so  hopelessly  diverse  as  to  be  incapable  of 
adjustment  in  one  suit. 

It  is  well  settled  that  for  the  class  of  injuries  now  under 
consideration  the  officers  are  responsible  to  the  company,  but 
inasmuch  as  the  very  officials  who  have  perpetrated  the  wrongs 
are  sometimes  strong  enough  to  shield  themselves  from  all 
responsibility  through  the  agency  of  the  company,  courts  of 
equity,  in  order  that  no  wrong  may  go  unredressed,  have 
introduced  the  principle  which  permits  a  stockholder  who  feels 
himself  aggrieved  by  the  administration  of  the  affairs  of  the 
company  of  which  he  is  a  member,  and  who  is  unable  to 
induce  the  company  to  demand  reparation  from  its  offending 
officials,  to  go  into  court  and  call  to  account  those  by  whoso 
acts  of  omission  or  commission,  he  has  been  aggrieved. 
Such  a  suit,  though  brought  in  the  name  of  a  stockholder,  is 
really  a  suit  of  the  company,  and  inures  to  the  benefit  of  the 
corporation. 

''Where  the  corporate  directors  have  conmiitted  a  breach  of 
trust,  either  by  their  frauds,  ultra  vires  acts,  or  negligence, 
and  the  corporation  is  unable  or  unwilling  to  institute  suit  to 
remedy  the  wrong,  a  single  stockholder  may  institute  that 
suit,  suing  on  behalf  of  himself  and  other  stockholders,  and 
for  the  benefit  of  the  corporation."  Cook  on  Stockholders, 
section  645. 

Conceding  that  many  stockholders  may  do  what  a  single 
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stockholder  may  do  for  himself  and  others,  and  that  the  cor- 
poration here  was  either  unable  or  unwilling  to  institute  suit 
to  remedy  the  Avrongs  complained  of,  as  is  alleged  in  the 
amended  and  supplemental  bill,  it  may  be  that  this  cause  of 
action  is  sufficiently  stated  in  the  bills.  But  here  the  plain- 
tiffs come  into  court  as  stockholders;  they  sue  as  stockholders ; 
the  injury  is  to  them  as  stockholders;  as  stockholders  they  are 
to  be  taken  as  having  demanded  the  redress  of  grievances  at 
the  hands  of  the  company ;  and  it  is  through  the  company  (of 
which  they  are  members),  that  the  relief  sought  is  to  be 
attained. 

We  have,  then,  as  one  cause  of  action  set  up  in  this  bill, 
the  complaint  that  a  contract  cf  subscription,  fraudulently  ob- 
tained, creating  thereby  a  voidable  contract  between  the  com- 
plainants and  the  company,  which  is  disaffirmed  by  the  plain- 
tiffs, and  a  recision  of  which  is  prayed  in  one  part  of  the  bill, 
coupled  with  a  cause  of  action  set  out  by  the  same  plaintiffs 
against  the  same  defendants,  which  rests  upon  their  relation  as 
stockholders  to  the  defendant  company,  which  they  seek  here 
to  maintain  only  by  virtue  of  their  position  as  stockholders, 
and  must  therefore  be  considered  a  distinct  act  of  affirmance 
and  ratification  of  tha  very  transaction  which  they,  in  another 
part  of  the  bill,  sought  to  repudiate.  It  seems  to  me  that 
this  is  violative  of  all  rules  of  pleading,  and  that  to  sustain  this 
bill  would  require  this  court  to  disregard  well  established 
principles,  which  constitute  landmarks  in  our  system  of  equity 
jurisprudence. 

In  Shield  V.  Barrow^  17  Howard,  130,  where  there  was  an 
original  and  an  amended  and  supplemental  bill,  the  court  said 
that  the  bill  as  amended  presented  ^'not  only  two  aspects, 
but  two  diametrically  opposite  prayers  for  relief,  resting  upon 
necessarily  inconsistent  cases;  the  one  being  that  the  court 
would  declare  the  contract  rescinded  for  imposition  and  other 
causes  (as  in  this  case) ;  and  the  other,  that  the  court  would  de- 
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clare  it  so  free  from  all  exception  as  to  be  entitled  to  its  aid  by 
a  decree  for  specific  performance. ' '  And  the  court  says  further : 
* 'Whether  this  amendment  be  considered  as  leaving  the  bill 
in  this  condition,  or  as  amounting  to  an  abandonment  of  the 
original  bill  for  a  recision  of  the  contract,  and  the  substitution 
of  a  new  bill  for  the  specific  performance,  it  was  equally 
objectionable.  A  bill  may  be  originally  framed  with  a  double 
aspect,  or  may  be  so  amended  as  to  be  of  that  character.  But 
the  alternative  case  stated  must  be  the  foundation  for  precisely 
the  same  reUef ;  and  it  would  produce  inextricable  confusion, 
if  the  plaintiff  were  allowed  to  do  what  was  attempted  here." 
How  applicable  that  language  is  to  the  case  under  considera- 
tion! I  refer  also  to  the  case  of  Yeatoii  v.  Lennox^  8  Peters, 
123. 

In  Pomroy's  Equity  Jurisprudence,  section  268,  it  is  said: 
*'In  that  particular  family  of  suits,  whether  brought  on 
behalf  of  a  numerous  body  against  a  single  party,  or  by  a 
single  party  against  a  numerous  body,  which  are  strictly  and 
technically  'bills  of  peace,'  in  order  that  a  court  of  equity  may 
grant  the  relief  and  thus  exercise  its  jurisdiction  on  the  ground 
of  preventing  a  multiplicity  of  suits,  there  does  and  must  exist 
among  the  individuals  composing  the  numerous  body,  or 
between  each  of  them  and  their  single  adversary,  a  common 
rights  a  community  of  interest  in  the  subject  matter  of  contro- 
versy^  or  a  common  title  from  which  all  their  separate  claims 
and  all  the  questions  at  issue  arise;  it  is  not  enough  that  the 
claims  of  each  individual  being  separate  and  distinct,  there  is 
a  community  of  interest  merely  in  the  question  of  laio  or  of 
fact  involved,  or  in  the  hind  and  form  of  remedy  demanded 
and  obtained  by  or  against  each  individual." 

In  1  Daniel's  PI.  and  Pr.  242,*  the  law  is  stated  as  follows: 
**It  is  generally  necessary,  in  order  tc  enable  a  person  to  sue 
on  behalf  of  himself  and  others,  who  stand  in  the  same  rela- 
tion with  him  to  the  subject  of  the  suit,  that  it  should  appear 
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that  the  relief  sought  by  him  is  beneficial  to  those  whom  he 
undertakes  to  represent.  Where  it  does  not  appear  that  all 
the  persons  intended  to  be  represented  are  necessarily  interested 
in  obtaining  the  relief  sought,  such  a  suit  cannot  be  main- 
tained; and  a  plaintiff  cannot,  in  one  portio»i  of  a  bill,  sue  on 
behalf  of  himself  and  all  the  other  members  of  a  company, 
and  by  another  portion  seek  to  establish  a  demand  against 
the  company." 

This  is  the  law  as  stated  by  writers  of  established  authority, 
after  a  careful  survey  and  discussion  of  a  great  mass  of  authori- 
ties, and  is  in  entire  harmony  with  other  approved  text  writers. 

Nor  has  any  authority  been  adduced  which  decides  the  con- 
trary of  the  principles  here  announced.  General  expressions 
are  scattered  here  and  there  which  might  seem  to  warrant  a 
more  diverse  and  incongruous  association  of  parties,  plaintiff 
or  defendant,  than  is  here  approved;  but  no  adjudged  case, 
as  far  as  we  have  heejOL  able  to  examine  the  decisions,  is  in  con- 
flict with  the  law  as  stated  above.  There  is  nothing  whatever 
in  the  case  of  Tyhr  v.  Savage^  143  U.  S.,  79,  at  all  opposed 
to  the  views  herein  expressed,  and  we  regret  that  this  opinion 
has  already  reached  proportions  which  forbid  a  more  careful 
examination  of  that  and  other  citations. 

To  maintain  this  bill  would  be  not  to  expand  and  enlarge 
the  rules  of  equity  pleading,  but  wholly  to  disregard  them ; 
and  it  seems  to  us  that  such  a  departure  from  principles  estab- 
lished by  numerous  adjudged  cases,  and  by  the  most  approved 
text  writers,  ought  not  to  be  made  by  the  courts.  If  the  due 
administration  of  justice,  and  the  needs  of  society  demand  such 
changes  and  innovations  as  seem  to  us  to  be  here  invoked, 
they  can  be  more  wisely  and  safely  entrusted  to  the  reforming 
hand  of  the  legislative  department. 

In  order  that  all  possible  injury  to  the  plaintiffs,  by  reason 
of  the  dismissal  of  their  bill,  may  be  obviated,  the  decree  com- 
plained of  will  be  so  far  modified  as  to  declare  that  it  shall  be 


Digitized  by  LjOOQIC 


Ta.]  Bbown  V,  Bedford  City  L.  &  I.  Co.  41 

Opinion. 

without  prejudice  to  the  right  of  the  plaintiffs,  or  any  of  them, 
to  institute  such  suits  at  law,  or  in  equity,  as  they  may  deem 
proper,  and  as  thus  amended  the  decree  of  the  Circuit  Court 
of  Bedford  county  is  affirmed. 

Affirmed. 


Vol.  xci — 6 
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Richmond. 

Throckmorton  v.  Throckmorton  and  Others. 
January  25,  1895. 

Absent,  Keith,  P.* 

Resulting  Trust — Parol  Evidence, — A  resulting  trust  may  be  established 
by  parol  evidence,  or  even  by  circumstances,  but  the  fects  in  all  such 
cases  must  be  proved  with  great  clearness  and  certainty.  Loose  and 
equivocal  expressions  will  not  be  allowed  to  control  the  evidence  of 
deeds.    The  evidence  must  be  full,  clear,  and  explicit. 

Resulting  Trust— £rt«6and  and  Wife, — A  resulting  trust  will  not  be  es- 
tablished in  favor  of  a  wife  against  her  husband,  where  her  case  rests 
simply  on  the  presumption  arising  from  the  receipt  and  possession  of 
her  money  and  property  by  him,  and  in  the  absence  of  proof  that  her 
estate  was  used  in  paying  for  property  conveyed  to  him. 

Resulting  Trust — Husband  and  Wife — Separate  Estate,— V^here  the  wife 
permits  her  husband  to  receive  her  legal  separate  estate  and  use  it  as  his 
own,  with  her  full  knowledge  and  acquiescence,  without  complaint  on 
her  part,  and  without  exacting  any  promise  of  repayment  or  return,  and 
thus  enables  him  to  contract  debts  on  the  faith  and  credit  of  it,  the  law 
does  not  imply  a  promise  of  repayment,  but  pre-sumes  a  gift  by  the  wife 
to  the  husband. 

Record  Title — Purchaser — Resulting  Trust, — Where  the  record  title  of 
real  estate  is  in  the  husband,  and  there  is  nothing  to  show  or  suggest  any 
right  or  claim  to  it  in  the  wife,  and  the  husband  executes  a  deed  of  trust 
on  the  land  to  secure  creditors,  the  trustee  and  beneficiaries,  in  the  ab- 
sence of  notice  of  any  claim  of  the  wife,  stand  as  bona  fide  purchasers, 
for  value,  and  will  be  protected  against  any  claim  of  the  wife  to  have  a 
resulting  trust  declared  in  her  favor. 

Mistake  of  Law — Married  Women. — A  court  of  equity  will  not  grant  re- 
lief from  a  mistake  of  law.  Ignorance  of  the  law  is  no  excuse,  and  this 
rule  applies  to  married  women  with  reference  to  their  separate  estates. 

*Judge  Keith  had  decided  the  case  in  the  Circuit  Court. 
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Appeal  from  a  decree  of  the  Circuit  Court  of  Loudoun 
county,  pronounced  January  21,  1892,  in  a  suit  in  chancery 
wherein  the  appellant  was  the  complainant,  and  the  appellee 

and  others  were  the  defendants. 

Ajjirmed. 
The  opinion  states  the  case. 

John  M.  Orr^  for  the  appellant. 

Edward  Nichols^  and  Alexander*  cfe  Tehhs^  for  the  appellee. 
RiELY,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  in  the  Circuit  Court  of  Loudoun 
county,  in  December,  1890,  by  the  appellant,  Annie  E.  Throck- 
morton, against  her  husband.  Mason  Throckmorton,  from 
whom  she  had  been  recently  divorced,  and  certain  of  his  credi- 
tors holding  deeds  of  trust  on  his  land,  to  establish  a  resulting 
trust  in  her  favor  in  his  real  and  personal  property.  She 
based  such  right  on  the  claim,  that  the  proceeds  of  sale  of  the 
lands  inherited  by  her  from  her  parents,  and  moneys  to  which 
she  was  entitled,  had  been  received  by  her  husband  and  invested 
in  the  real  and  personal  property  possessed  by  him. 

Upon  the  hearing  of  the  cause  she  was  denied  the  relief 
sought,  and  her  bill  dismissed. 

It  may  be  considered  as  settled  law  that  a  resulting  trust 
raay  be  established  by  parol  evidence  or  even  by  circumstances, 
but  the  facts  in  all  cases  must  be  proved  with  great  clearness 
and  certainty.  Loose  and  equivocal  expressions  will  not  be 
allowed  to  control  the  evidence  of  deeds.  The  evidence  must 
be  full,  clear,  and  explicit.  Perry  on  trusts,  sec.  137; 
Pomeroy's  Equity  Jurisprudence,  section  1040;  Dyer  v. 
Dyer^  Leading  Cases  in  Equity,  Vol.  I,  Part  I,  135;  Phelps 
V.  Seely  et  aZs,^  22  Gratt.  573;  and  Miller  et  aln,  v.  Blone^s 
ex' or,  et  al^.,  30  Gratt.  744. 
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Guided  by  this  rule,  we  will  consider  the  evidence  and  cir- 
cumstances relied  on  by  the  appellant  to  establish  her  claim. 

She  was  married  to  Mason  Throckmorton  in  November, 
1874,  and  at  that  time  owned  in  fee  an  undivided  one-third 
part  of  a  tract  of  land  in  Loudoun  county,  of  300  acres,  which 
she  had  inherited  from  her  father,  Abner  G.  Humphrey.  On 
the  partition  of  this  land,  she  received  133  acres,  which  was 
sold  and  conveyed  in  several  parcels  by  her  and  her  husband 
between  the  years  1878  and  1881,  and  the  proceeds  of  sale, 
which   aggregated  $4,098.71,  were  received  by  her  husband, 

Her  moth'^r,  Mary  C.  Humphrey,  died  in  1876,  possessed 
of  land  and  personalty,  in  which  the  share  of  the  appellant 
amounted  to  $3,292.51,  and  this  was  likewise  received  by  her 
husband. 

Her  grandfather,  Joseph  Lodge,  died  in  June,  1877,  and 
she  received  at  different  times  under  the  legacy  bequeathed  by 
him  to  her  mother,  $2,291.48,  which  was  also  received  by  her 
husband.  Her  moneys  so  received  by  her  husband,  amounted 
altogether  to  the  sum  of  $9,682.70,  and  came  into  his  hands 
at  different  dates  between  the  years  1878  and  1885. 

Her  husband  at  the  time  of  her  marriage  had  no  estate  of 
any  kind.  For  the  first  two  years  after  their  marriage,  they 
lived  in  his  father's  house.  He  then  rented  his  father's  farm 
for  the  next  two  years.  At  the  expiration  of  that  time  his 
father  conveyed  it  to  him.  He  continued  to  live  upon  it  and 
cultivate  it  thereafter,  and,  according  to  the  evidence,  was  a 
successful  farmer.  When  this  suit  was  brought,  he  owned  389 
acres  of  land  in  Loudoun  county,  assessed  at  $11,675,  and  per- 
sonal property  assessed  at  $2,355,  making  in  all  $14,030.  On 
this  land  was  a  deed  of  trust,  executed  by  Mason  Throckmor- 
ton and  his  wdfe,  Annie  E.  Throckmorton,  on  September  8, 
1886,  to  secure  a  debt  of  $4,000,  to  Mary  A.  Mead,  for  money 
lent  to  him,  and  another  deed  of  trust  made  by  him  on  Sep- 
tember 11,  1890,  to  secure  a  bond  for  $1,000,  to  Nathan  T. 
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Bro^Ti,  and  also  a  bond  for  $850,  to  H.  H.  Russell,  guardian 
of  Ella  Eogers,  for  moneys  lent  to  him.  From  the  report  of 
Commissioner  AVm.  K.  Wise,  made  under  decree  in  the  cause, 
it  appears  that  Mason  Throckmorton  owed  unsecured  debts 
amounting  to  $12,201.17,  thus  making  his  indebtedness  on 
December  15,  1890,  $18,051.17,  which  exceeded  the  assessed 
value  of  his  whole  estate  by  several  thousand  dollars.  This 
heavy  indebtedness  arose  in  great  part  from  the  expensive  liti- 
gation which  attended  the  suits  for  divorce  between  his  wife 
and  himself.  , 

The  appellant  alleged  in  her  bill  that  she  consented  to  the 
sale  of  the  land  she  inherited  from  her  father  upon  the  promise 
by  her  husband  that  'he  would  use  the  proceeds  of  sale  in  the 
purchase  of  the  farm  of  319  acres  and  some  lots,  which  be- 
longed to  his  father  and  now  constitute  the  principal  part  of 
the  real  estate  owned  by  her  husband,  and  his  assurance  that 
the  property  should  be  hers ;  that  the  other  moneys  which 
belonged  to  her  and  were  received  by  him  were  invested  in 
the  residue  of  the  389  acres  and  the  personal  property  pos- 
sessed by  him;  that  he  had  no  other  means  with  which  to  pur- 
chase the  same,  except  the  moneys  and  property  belonging  to 
her,  and  the  income,  interest,  and  profits  thereof,  all  of  which 
she  charged  was  her  legal  separate  estate  under  the  married 
woman's  act  of  April  4, 1877 ;  and  that  he  had  never  accounted 
to  her  for  the  property  or  moneys. 

She  produced  no  evidence  to  sustain  the  allegations  of  her 
bill  in  respect  to  these  matters  beyond  the  receipt  and  posses- 
sion by  her  husband  of  her  property  and  moneys,  and  he  only 
admitted  in  his  answer  to  her  bill  that  some  of  her  moneys, 
mingled  with  his  own,  might  have  been  used  in  paying  for 
some  of  the  personal  property.  While,  on  the  contrary,  it 
was  shown  that  the  father  of  Mason  Throckmorton  conveyed 
to  him  the  farm  of  319  acres  and  the  lots  referred  to  on  Jan- 
uary  27,  1879,  for  the  consideration  of  $1,000,  and  his  agree- 


Digitized  by  LjOOQIC 


46  Throckmorton  v,   Throckmorton.  [91 

Opinion. 

ment  to  pay  certain  debts  of  his  father,  aggregating  between 
$8,000,  and  $10,000,  which  were  secured  on  the  land  by  deed 
of  trust.  The  realty,  so  conveyed  to  him  by  his  father,  was 
proved  to  be  woith  some  five  or  six  thousand  dollars  more 
than  the  debts.  These  debts  had  been  assigned  to  Eliza  J. 
Throckmorton,  the  mother  of  Mason  Throckmorton,  in  part 
of  her  share  of  the  estate  of  her  father.  Mason  Chamblin,  and 
were  her  property.  Mason  Throckmorton  did  not  pay  these 
debts,  and  when  he  desired  to  obtain  the  loan  of  $4,000,  from 
Mary  A.  Mead,  she  reg[uired  the  deed  of  trust  securing  them 
to  be  released  so  as  to  give  her  the  first  lien  on  the  land. 
This  was  accordingly  done.  Mason  Throckmorton  then  exe- 
cuted his  bond  to  his  mother  for  the  amount  of  her  said  debts, 
and  subsequently  confessed  judgment  on  the  bond  in  her  favor. 
So  that  the  charge  in  the  bill  that  the  money  of  the  appellant 
was  used  in  buying  the  said  farm  was  clearly  refuted. 

There  was  also  a  failure  to  show  that  any  of  the  estate  of 
the  appellant  was  used  in  paying  for  the  Adler  land,  aggre- 
gating seventy  acres,  and  which  comprises  the  residue  of  the 
real  estate  owned  by  Mason  Throckmorton. 

It  appears  from  the  evidence  that  he  paid  to  her  from  time 
to  time  considerable  sums  of  money,  though  the  amount 
thereof  is  not  shown,  and  that  he  bought  from  the  estate  of 
liobert  James,  deceased,  a  tract  of  land  of  forty  acres,  for 
which  he  paid  e$  1^600,  and  had  it  conveyed  to  the  appellant 
by  deed  dated  June  12,  1871^,  of  which  she  knew  nothing  until 
it  was  done.  This  land  she  still  owns,  and  her  right  to  it  is 
not  questioned. 

Thus  there  was  a  total  failure  to  prove  that  any  of  the 
appellant's  estate  was  used  in  paying  for  any  land  conveyed 
to  her  husband,  or  to  trace  the  investment  of  any  particular 
part  of  her  estate  in  his  personal  property.  Her  case  rests 
simply  on  the  presumption  from  circumstances,  the  receipt 
and  possession  of  her  property  and  money  by  her  husband,  that 
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it  was  so  used.  Presumption  is  not  proof.  The  evidence 
falls  far  short  of  the  certainty  and  clearness  required  in  a  case 
of  this  kind,  and  her  claim  to  a  resulting  trust  in  the  real  and 
personal  property  possessed  by  her  husband  must  fail. 

In  the  view  that  we  take  of  this  case,  we  do  not  deem  it 
necessary  to  decide  the  relative  rights  of  the  husband  and 
wife  to  the  property  and  moneys  inherited  and  acquired  by 
her,  but  conceding  for  the  sake  of  argument  that  it  was  all 
her  legal  separate  estate,  and  was  used  in  paying  for  the 
property  in  which  it  is  sought  to  establish  a  resulting  trust, 
her  claim  to  it  must  still  fail. 

In  the  first  place,  in  any  event,  her  right  would  be  subor- 
dinate to  the  deeds  of  trust  in  favor  of  Mary  A.  Mead  and 
Nathan  T.  Brown,  and  U.  H.  Russell,  guardian.  The  record 
title  to  the  land  is  in  Mason  Throckmorton,  and  there  is  noth- 
ing to  show,  or  to  suggest  even,  any  right  or  claim  to  it  in' 
Annie  E.  Throckmorton.  I^or  is  there  any  evidence  of  any 
kind  in  the  record  of  the  case,  or  allegation  even  in  the  bill, 
that  the  trustees  or  beneficiaries  in  the  deeds  of  trust  had 
notice  of  any  right  in  or  claim  by  her  to  the  land.  And 
they  deny  aU  notice.  They  stand  before  the  court  as  ho7ia 
fide  purchasers  for  value  without  notice  (A^ra?is^  trustee^  v. 
Greenhaw  et  al^,^  15  Gratt.  153,  and  Shurtz  et  als.  v.  John- 
son et  ais.^  28  Gratt.,  657),  and  belong  to  a  class  of  persons 
who  are  favorites  of  a  Court  of  Equity.  Story's  Eq.  J.,  sec. 
410;  Carter  \,  Allen  et  als.  ^  21  Gratt.  241;  d^mi  State  Bank 
of  Va.  V.  Blanchard  et  als.^  90  Va.  22. 

Again,  the  record  shows  that  Annie  E.  Throckmorton  united 
with  her  husband  in  the  sale  of  her  lands  and  permitted  him 
to  receive  the  proceeds  of  the  sale.  She  likewise  permitted 
him  to  receive  and  appropriate  the  bonds  that  were  turned 
over  as  a  part  of  the  estate  of  her  mother  and  also  of  hier 
grandfather,  and  to  receive  and  use  the  moneys  to  which  she 
was  entitled  from  their  estates.     This  was  done  with  her  full 
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knowledge  and  acquiescence.  No  complaint  was  made  by  her 
against  it,  nor  any  claim  asserted  by  her  to  the  moneys  or  the 
property  in  which  she  alleges  that  they  were  invested  by  her 
husband,  until  the  institution  of  this  suit.  She  neither  took 
nor  required  of  him  any  obligation  for  their  repayment,  nor 
raised  any  account  against  him.  She  exacted  no  promise  from 
him  to  repay,  or  return  them.  She  knew  of  the  acquirement 
of  property  by  her  husband  in  his  own  name,  and  enabled  him 
on  the  faith  and  credit  of  it  to  contract  a  large  indebtedness. 
There  is  nothing  in  the  evidence,  in  view  of  their  relations  as 
husband  and  wife,  to  create  the  relation  of  debtor  and  credi- 
tor. Under  these  circumstances,  the  law  does  not  imply  a 
promise  of  repayment,  as  would  be  the  case  if  they  were  stran- 
gers, but  presumes  that  the  receipt  and  use  of  her  moneys  and 
her  property,  or  its  proceeds,  was  a  gift  of  them  by  her  to 
"^er  husband  and  not  a  loan.  Beecher  v.  Wilson^  Bun\s  cfe 
Cfc.,  84  Ya.  813;  Temple  v.  Williams,  4  Ire.  Eq.  39;  Mc- 
Zure  Y.  LancasUr,  5S  Amer.  R.  259;  Bennett  v.  Bennett^ 
37  W.  Va.  396;  Driggs  cfc  Compcmy^s  Bank  v.  Norwood,  50 
Ark.  42;  Edelhi  v.  EdHin,  11  Md.  415;  and  Oshurnet  at,  v. 
Throckmorton,  90  Va.  311. 

In  Tyson  v.  Tyson,  54  Md.  35-38,  the  court  said: 
"If  the  husband  received  and  applied  the  fund,  whether 
money,  goods,  or  chattels,  or  collected  choses  in  action,  with 
the  \vife's  privity  and  consent,  and  \vithout  an  agreement  or 
promise  to  repay  or  restore  it,  no  legal  obligation  rests  on  the 
husband  to  restore  it;  no  right  of  action  enures  to  her;  and 
to  that  extent,  her  rights  are  extinct." 

The  facts  disclosed  by  the  record,  so  far  from  impairing  this 
presumption  of  law,  strongly  support  it.  The  property  and 
moneys  of  the  appellant  were  all  received  and  used  by  her  hus- 
band when  their  domestic  relations  were  cordial  and  affection- 
ate, and  they  lived  together  in  peace  and  harmony.  She 
knew  that  he  had  taken  the  conveyance  of  the  farm  and  lots 
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to  himself  in  his  own  name,  and  united  with  him  in  the  deed 
of  trust  to  secure  the  loan  from  Mary  A.  Mead.  The  deed  of 
trust  described  the  land  as  his ;  that  it  was  conveyed  to  him 
by  his  father,  and  when  she  executed  it,  it  was  explained  to 
her,  and  she  was  pri\ily  examined  in  regard  to  it,  as  the  law 
required.  In  the  suit  instituted  in  1887  by  her  to  obtain  a 
divorce  from  her  husband,  she  made  no  claim  to  the  property 
as  hers  by  right  of  her  money  having  been  invested  in  it.  The 
statement  in  her  original  bill  was  : 

"That  when  she  married  her  said  husband,  she  had  some  ten 
or  twelve  thousand  dollars  worth  of  property,  which  went  into 
his  hands;  that  for  the  first  years  of  her  marriage  they  lived 
happily  together  and  he  was  kind  and  considerate;  and  that 
he  is  now  seized  and  possessed  of  a  handsome  estate  in  Loudoun 
county  worth  at  least  $25,000."  And  in  her  amended  bill  in 
said  suit,  she  reiterates,  "that  at  the  time  of  and  subsequent' 
to  her  marriage  she  was  possessed  in  her  own  right  of  property 
of  the  value  of  $10,000,  which  passed  into  her  said  husband's 
hands  aud  was  appropriated  for  his  own  purposes. "  This  suit 
was  decided  by  this  court  at  its  March  term,  1890,  and  the 
divorce  refused. 

Her  husband  afterwards  brought  suit  against  her  for  a 
divorce  on  the  ground  of  desertion,  and  in  her  answer  to  his 
bill,  after  enumerating  and  describing  the  property  she  had 
inherited  and  acquired,  and  its  value,  and  alleging  that  he  had 
invested  it  in  his  present  estate,  she  says: 

"If  the  court  sees  fit  to  grant  the  divorce  prayed  for,  she 
resj>ectfully  insists  that  in  the  exchange  for  the  extinction  of 
her  dower  in  300  or  400  acres  of  complainant's  land,  and  of 
her  other  rights  as  wife,  she  be  granted  and  secured  the  same 
right  she  would  have  had,  if  the  land  she  so  inherited  were  yet 
unsold;  that  is,  that  she  be  allowed  the  principal  of  the  said 
proceeds,  $5,098,  f i  ee  from  the  marital  rights  of  complainant. ' ' 

While  she  refers  to  and  describes  in  her  answer  all  the 
YoL.  xci — 7 
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property  she  had  inherited  or  acquired,  and  alleges  that  it 
was  invested  in  the  estate  then  held  by  her  husband,  the  very 
estate  in  which  she  now  seeks  to  establish  a  resulting  trust,  she 
distinctly  describes  it  as  his,  and  simply  asks  that  a  certain 
sum  be  allowed  her  in  lieu  of  her  contingent  right  of  dower  in 
his  land,  and  of  her  other  rights  as  wife.  She  asserts  no  right 
or  claim  to  it  in  either  suit  by  reason  of  the  investment  of  her 
property  or  moneys  in  its  purchase.  She  makes  no  complaint 
that  he  had  taken  the  title  to  the  realty  in  his  own  name 
instead  of  hers ;  asserts  no  promise  on  his  part  to  do  so,  or  that 
she  parted  with  any  of  her  property  on  any  such  condition; 
and  makes  no  suggestion  even  of  a  resulting  trust  in  her  favor. 
But  there  is  the  implied,  if  not  express,  admission,  that  the 
estate  was  his. 

She  seeks  to  excuse  herself  from  failing  to  bring  forward 
heretofore  the  claim  she  now  asserts  on  the  ground  that  she 
was  ignorant  of  the  Married  Woman's  Act  passed  April  4, 
1877,  and  that  it  made  her  own  all  the  property  inherited  or 
acquired  by  her,  and  excluded  the  marital  rights  of  her  hus- 
band. This  is  nothing  less  than  the  simple  declaration  that 
she  was  ignorant  of  the  law  of  the  land.  Her  excuse  is  based 
on  a  mistake  of  law  and  not  of  fact,  and  cannot  avail  her. 
The  distinction  bet^v'een  mistakes  of  law  and  fact,  as  a  founda- 
tion for  equitable  relief,  is  well  established.  A  Court  of 
Equity  may  grant  relief  where  the  mistake  is  one  of  fact,  but 
it  would  be  liable  to  the  greatest  abuse  to  permit  one  to  reclaim 
his  property  upon  the  mere  pretense  that  at  the  time  of  part- 
ing with  it  he  was  ignorant  of  the  law  affecting  his  title.  The 
wisdom  of  the  rule  which  forbids  it  is  founded  in  sound  wisdom 
and  policy.  ZollmanY.  Moore  et  als,,  21  Gratt.  313;  and 
Wimhish  v.  Commonwealth,  75  Va.  839. 

The  Married  Woman's  Act  does  not  restrict,  but  unfetters, 
the  property  of  a  married  woman,  and  removes  obstructions 
to  her  right  to  dispose  of  it  as  she  may  please.     It  does  not 
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prevent  her  from  giving  her  property  to  her  husband  if  she 
chooses  to  do  so,  *'nor  abrogate  the  presumption  that  under 
the  circumstances,  such  as  exist  in  this  case,  she  has  done  so. " 

It  was  earnestly  urged  by  the  counsel  for  the  appellees  that 
the  rights  of  the  appellant  to  the  property  now  in  controversy 
were  involved  in  the  suit  brought  by  her  husband  to  obtain  a 
divorce  from  her,  and  that  they  are  concluded  and  barred  on 
the  principle  of  res  judicata.  The  court  in  that  case  granted 
the  divorce  and  gave  a  decree  for  costs  against  the  plaintiff, 
her  husband,  but  made  no  order  in  regard  to  the  rights  of 
property  of  the  parties.  The  decree  is  wholly  silent  on  that 
subject.  We  have  reached  on  the  merits  the  same  conclusion 
that  would  follow  if  the  defence  of  res  judicata  was  held  valid ; 
and,  as  it  is  not  therefore  necessary  to  decide  upon  its  validity, 
we  desire  to  be  considered  as  expressing  no  opinion  in  regard 
to  it. 

We  find  no  error  in  the  decree  complained  of,  and  it  must, 
therefore,  be  affirmed. 

Affirmed. 
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Richmond. 

Home  Building  and  Conveyance  Company  v.  City  of  Roanoke 

AND  Another. 

January  31,  1895. 

1.  City  Charter — Powers — Bridge — Approaches. — The  grant  to  a  city  by  its 

charter  of  power  "  to  close  or  extend,  widen  or  narrow,  lay  out,  gradu- 
ate, curb  and  pave,  and  otherwise  improve  the  streets,  sidewalks,  and 
public  alleys  in  said  city,'' and  also  to  "build  bridges  in  and  culverts 
over  said  streets  "  is  a  sufficient  grant  of  authority  to  build  an  approach 
to  an  elevated  bridge  in  its  streets.  The  approach  is  but  the  grading  of 
the  street  to  adapt  it  to  the  use  and  need  of  the  public. 

2.  City — Public  Agent — IdabilUy  for   Damages, — A  city,  acting  within  its 

charter  powers  in  improving  its  streets,  is  the  agent  of  the  State,  and  is 
not  answerable  for  consequential  damages,  where  the  work  is  done  with 
care  and  skill,  and  does  not  actually  encroach  upon  private  property. 

3.  Streets— Grading — Servitude — ^^  Taking  ^^ — Article  V.  Const.  Section  14- — 

The  building  of  an  approach  to  an  elevated  bridge  in  the  streets  of 
a  city,  leaving  a  space  of  about  seven  and  one  half  feet  on  each  side,  for 
the  convenience  of  the  public  or  adjacent  owners,  when  there  is  no 
actual  encroachment  on  the  property  of  the  abutting  land  owner,  does 
not  create  any  additional  servitude  on  the  land,  and  is  not  a  **  taking  *' 
of  private  property,  within  the  meaning  of  Article  V.,  section  14,  of  the 
Constitution  of  Virginia,  though  the  use  of  the  property  may  be  thus 
impaired.  The  resulting  damage,  if  any,  is  damnum  absque  injuria. 
And  it  is  immaterial  whether  the  fee  in  the  street  is  in  the  city,  the 
State,  or  the  abutting  land  owner. 

^ity  Charter — Public  Improvements — Letting  Contracts. — ^The  provision  of 
a  charter  which  requires  all  contracts  for  the  erection  of  public  improve- 
ments or  buildings  to  be  let  to  the  lowest  responsible  bidder,  does  not 
inhibit  the  city  from  constructing  public  buildings  or  improvements 
under  the  direction  of  its  own  engineers  or  officers,  but  applies  only  to 
such  buildings  or  improvements  as  are  let  to  contract. 
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» 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of 
Eoanoke,  pronounced  November  9,  1891,  in  a  suit  in  chancery, 
wherein  the  appellant  was  the  complainant,  and  the  city  of 
Roanoke  and  another  were  the  defendants. 

Ajfimied, 

The  opinion  states  the  case. 

S**ott  ik  Staplen^  for  the  appellant. 

1.  The  structure  is  an  additional  servitude  on  the  lands  of 
the  appellant.  Western  Unioti  Telegraph  Company  v.  Wil- 
Uaim^  %^  Va.  696.  The  appellant  has  a  peculiar  interest  in 
the  adjacant  street,  viz :  easements  of  access,  light  and  air, 
which  are  property  or  property  rights,  and  as  such- are  as  invio- 
lable as  the  property  in  the  lots  themselves.  2  Dill.  Mun. 
Corpn.  seo.  712;  EUiott  on  Streets,  526;  Blanahan  v.  Hotel 
Company,  39  Ohio  State,  334  S.  C.  48  Am.  Kep.  457;  Story 
v.  New  Yorh  El.  R.  Co.,  90  N.  Y.  146;  Norfolk  City  v. 
Chmnherlain,  29  Gratt.  534. 

2.  Injunction  is  the  proper  remedy  to  test  the  complainant's 
rights. 

In  addition  to  authorities  already  cited,  see  Manchester  Cot- 
t4m  MUls  V.  Town  of  Manchester,  25  Gratt.  825;  Oakley  v. 
WiUiiimshurg  Trustees,  6  Paige,  262;  Clark  v.  Mayor  of 
Syracuse,  13  Barb.  33;  Kerr  on  Injunctions,  199,  295,  304; 
High  on  Injunctions,  sec.  350;  Story's  Eq.  Jur.  258,  note; 
2  Dillon  Mun.  Corpn.  sec.  644,  723 ;  Hodges  v.  Seahoard  R. 
R.  Co.,  88  Va.  653. 

3.  The  charter  of  the  city  itself  provides  that,  in  the  exer- 
cise of  the  power  of  constructing  bridges,  no  property  shall  be 
taken  without  compensation.  Sec.  23  of  charter  of  city  of 
Roanoke. 

W.  A.  Glasgow,  Jr.,  and  Thmnas  W.  Miller,  for  appellee. 

1.  The  city  has  the  power  to  build  bridges  in  its  streets  by 
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express  provision  of  its  charter,  and  the  power  to  build  the 
bridges  carries  with  it  the  incidental  power  to  build  the  ap- 
proaches. Acts  of  Assembly,  1883-4,  p.  91,  sec.  18;  Free- 
holders  of  Sussex  v.  St/rader  (N.  J.)  35  Am.  Dec.  530;  Com- 
monweaZth  v.  Deerjield^  6  Allen  (Mass.),  449,  459. 

2.  The  city  acquired  this  street  by  dedication,  and  at  the 
time  the  injunction  was  granted  was  using  the  street,  building 
a  bridge  therein,  and  otherwise  improving  it.  The  granting 
of  this  injunction  was  not  only  prohibited  by  the  city  charter, 
but  also  by  sec.  1081  of  the  Code.  See  in  this  connection  10 
Am.  and  Eng.  Ency.  Law,  790  and  notes ;  Georgia  Pacific  R, 
Co.  Y.  Douglasville^  75  Ga.  825.  If  the  complainant  is  en- 
titled to  any  relief  it  is  at  law  and  not  in  equity.  Osborne  v. 
Missouri  Pacific  By.,  147  U.  S.  248. 

3.  The  duty  is  devolved  upon  the  city,  by  its  charter,  to 
improve  its  streets,  and  if  this  is  done  in  a  careful  and  reason- 
able way  and  injury  results  to  a  citizen,  it  is  damnum  absque 
injuria.  Smith  v.  Corporation  of  Washington,  20  How. 
325;  Smith  v.  City  Council  of  Alexandria,  33  Gratt.  208, 
211. 

Cardwell,  J.,  delivered  the  opinion  of  the  court. 

The  city  of  Eoanoke,  on  the  29th  day  of  July,  1890,  entered 
into  an  agreement  in  writing,  duly  executed,  with  the  Norfolk 
and  Western  Railroad  Company,  whereby  the  said  railroad 
company  agreed  on  its  part  to  build  and  furnish  the  material 
therefor,  at  its  own  expense,  an  overhead  bridge  across  the 
railroad  at  three  points  in  the  city  of  Roanoke,  among  the 
number  at  Randolph  street,  where  it  intersected  with  Railroad 
avenue  running  parallel  to  said  railroad,  and  in  consideration 
whereof  the  city  of  Roanoke  agreed  on  its  part  to  build  the 
approaches  to  said  bridges.  Accordingly,  the  city  of  Roanoke 
proceeded  to  construct  the  approach  to   the   bridge  to   be 
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erected,  and  which  has  been  erected  by  the  Norfolk  and  Wes- 
tern RaUroad  Company  across  its  roadbed  at  the  point  named, 
in  Randolph  street,  and  the  city  prosecuted  the  work  till 
enjoined,  as  will  be  hereinafter  stated. 

On  August  4,  1891,  the  Home  Building  and  Conveyance 
Company,  a  corporation  duly  chartered  under  the  laws  of  Vir- 
ginia, as  owner  of  a  certain  lot  of  land  in  the  city  of  Roanoke, 
situated  on  the  east  side  of  Randolph  street,  at  and  near  the 
intersection  of  said  street  with  Railroad  avenue,  and  as  a  tax- 
payer of  said  city,  presented  its  bill  of  complaint,  together 
with  certain  exhibits  and  affidavits  therewith,  to  the  Hon. 
Henry  E.  Blair,  judge  of  the  Circuit  Court  of  the  city  of  Roa- 
noke, praying  that  the  city,  and  one,  T.  S.  Boswell,  their 
agents,  &c. ,  be  enjoined  and  restrained  from  further  prosecut- 
ing the  work,  and  that  all  obstructions  placed  by  them  in  and 
upon  Randolph  street  be  removed,  unless  complainant  was 
compensated  for  injuries  sustained,  &c.  And  the  defendants 
to  the  bill,  having  been  notified  of  the  application  for  the 
injunction,  appeared  by  counsel  and  filed  their  demurrers  and 
answers  to  the  bill,  to  which  answers  the  complainant  replied 
generally;  but  the  judge,  for  reasons  stated  in  the  order 
entered  by  him  August  6,  1891,  refused  to  grant  the  same; 
whereupon,  the  complainant,  after  first  agreeing  with  defend- 
ants as  to  the  time  and  place  thereof,  on  the  20th  day  of  Au- 
gust, 1891,  at  Marion,  Va.,  renewed  its  motion  for  injunction 
before  one  of  the  judges  of  this  court,  who  likewise  refused 
it.  After  notice  to  the  defendants,  complainant,  on  the  14th 
day  of  September,  1891,  presented  before  another  of  the 
judges  of  this  court,  at  Staunton,  the  original  papers  thereto- 
fore presented  to  the  judge  of  the  Circuit  Court  of  the  city  of 
Ronaoke,  and  again  renewed  its  motion  for  an  injunction 
according  to  the  prayer  of  the  bill,  which  was  granted;  and 
the  cause,  together  with  all  papers  therewith,  were  remanded 
to  the  Circuit  Court  of  the  city  of  Roanoke  for  further  pro- 
ceedings therein,  &c. 
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On  the  9th  day  of  November,  1891,  the  Circuit  Court  of 
the  city  of  Roanoke  dissolved  the  injunction  and  dismissed 
complainant's  bill.  And  it  is  from  this  decree  that  an  appeal 
was  allowed  to  this  court  by  one  of  its  judges,  and  to  opei^ate 
as  a  supersedeas. 

The  material  facts  in  the  case  are  fully  set  out  in  the  plead- 
ings, and  not  controverted,  and  in  addition,  there  is  an  agree- 
ment of  facts  between  the  parties,  reduced  to  writing,  and 
made  a  part  of  the  record.  That  we  may  fully  understand 
the  locus  in  quo^  it  will  be  necessary  to  refer  here  particularly 
to  the  foUowing,  among  the  facts  agreed  on,  namely: 

^^That  tlie  approach  at  Randolph  street  starts  at  a  grade  at 
tne  northern  side  of  Campbell  street,  and  rises  to  a  height  of 
thirteen  feet  at  the  northern  side  of  Salem  avenue,  which  is 
of  dirt,  and  is  in  Randolph  street;  that  in  Randolph  street, 
is  a  stone  structure,  commencing  at  the  northern  side  of  Salem 
avenue,  at  the  height  of  thirteen  feet,  of  thirty-five  feet  in 
width,  and  extending  to  within  sixty  or  sixty -five  feet  of  the 
northeast  comer  of  Railroad  avenue,  and  Randolph  street,  and 
rising  to  a  height  of  sixteen  feet;  that  this  approach  and 
structure  do  not  extend  to  either  side  of  the  street,  but  leave 
on  each  side  of  the  structure  about  seven  and  a  half  feet  on 
Randolph  street,  unoccupied,  available  for  the  use  of  the  com- 
plainant and  the  public  in  approaching  to  the  complainant's 
lot  on  Randolph  street ;  that  from  the  northern  end  of  the 
stone  structure  to  the  line  of  Railroad  avenue,  the  superstiaic- 
ture  rises  from  sixteen  to  eighteen  feet  at  the  south  line  of 
Railroad  avenue,  and  that  a  few  feet  south  of  the  south  line 
of  Railroad  avenue  on  Randolph  street  are  two  columns  sup- 
porting the  superstructure ;  that  on  the  south  side  of  Railroad 
avenue  and  on  the  north  line  of  the  curb  of  that  street,  rises 
the  stairway  or  foot  approach  to  the  bridge,  extending  from 
the  east  line  of  lot  No.  18  to  bridge." 
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Upon  the  agreed  facts  and  those  proven  in  the  record,  the 
case  stands  thus: 

The  Norfolk  and  Western  Railroad  Company,  in  operation 
now  nearly  a  half  century,  doing  an  immense  business  in  pas- 
senger and  freight  traffic,  traverses  the  entire  length  of  the 
city  of  Roanoke  from  east  to  west,  a  city  that  has  developed 
from  a  way  station  with  a  few  residences  around  to  a  city  of 
some  twenty  thousand  inhabitants  almost  within  a  decade, 
with  a  portion  of  the  inhabitants  of  the  city  on  the  south  side, 
and  the  remainder  on  the  north  side  of  the  tracks;  that  for  a 
great  distance,  including  the  point  where  Randolph  street 
intersects  Railroad  avenue,  a  surface  crossing  from  one  side  of 
the  railroad  to  the  other,  was  almost,  if  not  entirely  impracti- 
cable, in  view  of  the  number  of  tracks  along  the  streets  of  the 
city  at  this  point,  over  which  there  is  a  constant  stream  of 
passenger  and  freight  trains,  as  well  as  yard  engines ;  whereby, 
to  say  nothing  of  the  constant  danger  to  which  the  traveling 
pubUc  were  subjected,  free  intercourse  between  the  citizens  of 
the  city  residing  on  diflferent  sides  of  the  railroad  was  con- 
stantly interfered  with.  This  situation  being  recognized  by 
the  city  of  Roanoke,  it,  as  early  as  January  7,  1890,  passed 
an  ordinance  submitting  to  the  freehold  voters  the  question  of 
issuing  bonds  to  the  amount  of  $30,000,  for  the  purpose  ot 
construcing  the  approaches  to  the  bridges  to  be  built  across 
the  Norfolk  and  Western  Railroad  track  at  three  points,  includ- 
ing the  one  at  Randolph  street;  and,  upon  a  vote  being  taken 
thereupon,  on  the  18th  day  of  February,  1890,  tlie  freeholders 
ahnost  unanimously  approved  of  the  issuing  of  the  bonds.  The 
bonds  were  issued  and  negotiated,  and  the  proceeds  thereof  in 
cash  lay  in  the  treasury  of  the  city,  less  the  amount  expended 
in  the  prosecution  of  this  work,  up  to  the  time  of  the  service 
of  the  injunction  in  this  suit.  This  is  nowhere  controverted  in 
the  record,  and  the  work  of  building  the  approach  to  the 
bridge  at  Randolph  street  was  begun  in  November,  1890,  and 
Vol.  xci — 8 
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prosecuted  till  the  injunction  was  actually  served  upon  the 
city  after  September  14,  1891,  while  the  deed  to  appeUant  for 
its  property  on  Randolph  street  is  dated  June  18,  1890. 

The  appeUant,  in  its  petition  for  appeal  to  this  court,  makes 
a  general  assignment  of  error  that  the  Circuit  Court  of  Roan- 
oke erred  in  dissolving  the  injunction  granted  in  this  cause  by 
Hon.  B.  W.  I^acy,  one  of  the  judges  of  this  court,  and  in  dis- 
missing petitioner's  bill.  This  brings  up  the  questions  raised 
by  the  original  bill  filed  in  the  lower  court,  all  of  which  hinge 
upon  whether  the  construction  by  the  city  of  Roanoke  of  the 
approach  to  the  overhead  bridge  in  Randolph  street,  without 
compensation  to  the  appellant  as  an  abutting  lot  owner,  is  the 
taking  of  the  property  of  appellant  without  compensation 
within  the  meaning  of  section  14,  of  article  5,  of  the  Consti- 
tution of  Virginia.  In  other  words,  has  the  city  of  Roanoke 
transcended  the  authority  conferred  upon  it  by  its  legislative 
charter,  in  placing  the  approach  to  the  bridge  in  Randolph 
street  in  the  manner  in  which  it  is  constructed  ? 

The  5th  sub-division  of  section  18  of  the  charter  of  the  city 
of  Roanoke  (Acts  of  1883-4,  page  91),  gives  to  the  city  of 
Roanoke  the  power  *'to  close  or  extend,  widen  or  narrow,  lay 
out,  graduate,  curb  and  pave,  and  otherwise  improve  streets, 
sidewalks,  and  public  alleys  in  said  city  and  have  them  kept 
in  good  order  and  properly  lighted ;  and  over  any  street,  or 
alley  which  has  been  or  may  be  ceded  or  conveyed  to  the  city 
by  proper  deed,  they  shall  have  like  power  and  authorit^^  as 
over  other  streets  and  allej'^s;  they  may  build  bridges  in  and 
culverts  under  said  streets,  and  may  prevent  or  remove  any 
structure,  obstruction,  or  encroachment  over  or  under  any 
street,  sidewalk,  or  alley  in  said  city."     *     *     * 

Now  it  would  seem  clear,  in  .fact  it  does  not  appear  to  be 
denied  in  this  record,  that  this  clause  in  the  charter  conferred 
upon  the  city  full  power  and  authority  to  erect  the  bridge 
across  the  railroad  track  at  Randolph  street ;  and  therefore, 
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the  question  first  to  be  determiaed  is,  did  that  authority  ex- 
tend to  the  buUding  of  the  structure,  termed  the  approach  to 
the  bridge  in  Randolph  street?  And  just  here  it  may  be 
noted  that  it  is  nowhere  claimed  in  this  record  that  the  work, 
in  constructing  said  approach  to  the  bridge  in  Randolph  street, 
was  being  done  in  a  negligent  and  unskillful  manner,  whereby 
the  appellant's  property  has  been  injured.  We  are,  therefore, 
to  deal  with  the  naked  question  whether  the  city  of  Roanoke 
had  the  right  to  build  this  approach  in  the  manner  in  which 
the  same  is  shown  to  have  been  done.  The  right  of  the  city, 
under  its  legislative  charter,  to  raise  or  to  lower  the  grade  of  its 
streets  is  too  well  established  in  A^irginia  to  admit  of  discussion 
here.  Smith  \.  City  Council  of  Ah.tandria^  Z^  Gt^H.  208; 
and  Kehrer  v.  Richinorul  eitij^  81  Va.  745. 

Therefore  had  the  city  of  Roanoke  raised  the  grade  of  the 
entire  surface  of  Randolph  street  in  the  construction  of  the 
approach  to  the  bridge,  the  right  to  do  so  could  not  have 
been  questioned.  But  the  contention  of  the  appellant  here  is 
that  the  structure,  called  the  approach  to  the  bridge,  consti- 
tutes an  additional  servitude  on  the  land,  whereby  the  private 
property  of  appeUant,  as  an  abutting  lot  owner,  is  taken  with- 
out just  compensation;  and,  in  support  of  this  contention,  the 
able  counsel  who  argued  its  case  before  this  court,  cited  numer- 
ous authorities  which  ^vill  be  noticed  later  on.  And  further 
to  sustain  this  contention,  appellant  asserts  that  the  fee  in  the 
land  to  the  middle  of  liandolph  street  belongs  to  it,  but  we  do 
not  see  that  it  makes  any  material  difference,  in  the  determi- 
nation of  this  case,  whether  the  appellant  ownes  the  fee  in 
Randolph  street,  or  whether  the  city  of  Roanoke  holds  it  in 
trust  for  the  use  of  the  public.  Cooley's  Con.  Lim.  [552-5]; 
and  Barney  v.  Keohulc^  94  U.  S.  824;  Tmiisportation  Com- 
fany  v.  Chica^o^  99  XJ.  S.  641.  The  last  named  case  Avas  an 
action  of  trespass  on  the  case  by  the  Northern  Transportation 
Company  of  Ohio  against  the  city  of  Chicago,  111. ,  to  recover 
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damages  by  reason  of  the  construction  by  that  city  of  a  tunnel 
under  the  Chicago  river  along  the  line  of  La  Salle  street. 
Judge  Strong,  in  delivering  the  opinion  of  the  court  in  the 
case,  says:  *'It  is  immaterial  whether  the  fee  of  the  street  was 
in  the  State,  or  in  the  city,  or  in  the  adjoining  lotholders.  If 
in  the  latter,  the  State  had  an  easement  to  repair  and  improve 
the  street  over  its  entire  length  and  breadth,  to  adapt  it  to  easy 
and  safe  passage." 

''It  is  undeniable  that,  in  making  the  improvement  of  which 
the  plaintiffs  complain,  the  city  was  the  agent  of  the  State, 
and  performing  a  public  duty  imposed  upon  it  by  the  legisla- 
ture." 

Judge  Dayton,  in  delivering  the  opinion  of  the  court  in  the 
case  of  Freeholders  of  Sussex  v.  Strader^  35  American  Decisions, 
at  page  532,  defines  bridge  thus: 

''The  term  'a  bridge,'  conveys  to  my  mind  the  idea  of  a 
passage  way,  by  which  travellers  and  others  are  enabled  to 
pass  safely  over  streams  or  other  obstructions.  A  structure  of 
stone  which  spans  the  width  of  a  stream,  but  is  wholly  inac- 
cessible at  either  end  (whatever  may  be  its  architecture),  does 
not  meet  ray  ideas  of  what  is  meant  in  law  and  common  j>ar- 
lance  by  a  bridge.  Sound  policy,  moreover,  requires  that  we 
so  construe  the  law,  as  to  compel  those  persons  who  erect  the 
structure  itself,  to  make  it  accessible  at  its  ends.  It  is,  then, 
that  an  available  passage-way  will  be  obtained  for  the  public, 
when  the  body  of  the  bridge  itself,  is  completed." 

It  is  true  that  in  that  case  the  right  of  the  county  of  Sussex 
to  build  the  bridge  was  not  in  question,  the  only  question 
being  who,  if  any  one,  was  liable  to  Strader  for  the  value  of 
his  horse  that  fell  from  a  defective  abutment  and  was  killed. 
Yet,  as  we  are  to  determine  Avhether  the  city  of  Roanoke 
under  its  charter  had  the  right  to  build  the  bridge  across  the 
railroad  at  Randolph  street,  we  should  understand  Avhat  is 
meant  by  a  bridge,  which  the  charter  of  the  city  authorizes  to 
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be  built  in  any  of  its  streets.  Hence  this  authority  is  perti- 
nent, since  it  defines  just  what  constitues  a  bridge.  The  wis- 
dom of  the  city  authorities  of  Roanoke,  in  pioviding  these 
oveihead  bridges  foi  the  convenience  and  safety  of  its  citizens, 
is  not  questioned  in  this  record.  Then,  in  the  light  of  the 
authority  just  cited,  if  the  city  of  Roanoke,  had  the  right  under 
its  charter  (which  seems  to  us  to  be  clear,)  to  build  the  bridge 
in  question,  it  not  only  had  the  right,  but  it  was  incumbent 
on  it  to  build  the  approach  thereto.  Among  the  authorities 
cited  on  behalf  of  appellant  to  sustain  the  contention  that  the 
structure  placed  in  Randolph  street  by  the  city  is  an  additional 
burden  to  the  servitude  of  the  street,  for  which  the  appellant 
should  be  compensated,  are  the  cases  of  Stori/  v.  JVeiv  York 
EhvaUd  Railway  Company^  90  N.  Y.  122;  Pumpelly  v. 
Green  Bay  Company^  13  Wall.  166;  Hodges  v.  Seaboard  and 
Roanohe  liailroad^  88  Va.  653;  Western  Union  Telegraph 
Company  v.    Williajn^^  86  Va.  696. 

In  each  of  those  cases,  the  act  complained  of  was  committed 
by  a  private  corporation  for  private  gain,  and  not  for  the 
public  good  only.  There  is,  to  our  mind,  a  marked  difference 
between  a  private  corporation,  or  any  third  party,  though 
claiming  under  the  authority  of  the  legislature  the  right  to 
place  additional  burdens  upon  the  servitude  of  a  public  high- 
way for  private  gain,  and  a  public  corporation  clothed  with 
authority  from  the  legislative  power  to  improve  its  public 
highways  so  as  to  make  them  more  convenient  and  safer  to 
the  traveling  public.  2  Dillon  on  Mun.  Corp.  (4th  Ed.),  sees. 
715  and  716;  and  on  this  point  see  opinion  of  this  court  in 
lloilges  v.  Seaboard  and  Roanohe  Railroad^  88  Va.  655, 
where  Hinton,  Judge,  says:  "The  easement  of  the  public  is 
the  right  to  use  and  improve  the  street  for  the  purposes  of  a 
highway  only.  A  railroad  on  the  street,  beiug  foreign  to 
such  purposes,  is  an  interference  with  the  adjoining  owner's 
property  rights  in  the  soil,  and  an  acquisition  or  taking  of  an 
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estate  or  interest  in  his  land,  for  which  he  is  entitled  to  com- 
pensation as  in  other  cases." 

It  is  undeniable  that  the  city  of  Roanoke,  in  making  the 
improvement  in  Randolph  street,  of  which  appellant  com- 
plains, was  the  agent  of  the  State  and  performing  a  public 
duty  imposed  upon  it  by  the  legislature,  ^*and  that  persons 
appointed  or  authorized  by  law  to  make  or  improve  a  highway 
are  not  answerable  for  consequential  damages,  if  they  act  within 
their  jurisdiction  and  with  care  and  skill,  is  a  doctrine  almost 
universally  accepted  alike  in  England  and  this  country. ' '  See 
opinion  of  Mr.  Justice  Strong  in  Transportation  Company  v. 
Chicago^  99  U.  S.  041,  and  cases  there  cited. 

This  case,  as  we  have  seen,  grew  out  of  the  construction  of 
a  tunnel  imder  the  Chicago  river,  along  the  line  of  La  Salle 
street,  under  authority  conferred  upon  the  city  by  its  legisla- 
tive charter,  and  Mr.  Justice  Strong  further  says: 

'*The  doctrine,  however  it  may  at  times  appear  to  be  at 
variance  with  natural  justice,  rests  upon  the  soundest  legal 
reason.     The  State  holds  its  highways  in  trust  for  the  public. 

Improvements  made  by  its  direction  or  by  its  authority  are 
its  acts,  and  the  ultimate  responsibility,  of  course,  should  rest 
upon  it.  But  it  is  the  prerogative  of  the  State  to  be  exempt 
from  coeicion  by  suit,  except  by  its  own  consent.  This  pre- 
rogative would  amount  to  nothing  if  it  does  not  protect  the 
agents  for  improving  highways  which  the  State  is  compelled 
to  employ.  The  remedy,  therefore,  for  a  consequential  injur\^ 
•resulting  from  the  State's  action  through  its  agents,  if  there 
is  any,  must  be  that,  and  that  only,  which  the  legislature 
shall  give.  It  does  not  exist  at  common  la^v.  The  decisions 
lo  which  we  have  referred  were  made  in  view  of  Magna 
Charts  and  ihe  restriction  to  be  found  in  the  Constitution  of 
every  State,  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation  being  made.  But  acts 
done  in  the  proper  exercise  of  govermental  powers,  and  not 
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directly  encroaching  upon  private  property,  thougii  their  con- 
sequences may  impair  its  use,  are  universally  held  not  to  be  a 
taking  within  the  meaning  of  the  Constitutional  provision. 
They  do  not  entitle  the  owner  of  such  property  to  compensa- 
tion from  the  State  or  its  agent,  or  give  him  any  right  of 
action.  This  is  supported  by  an  immense  weight  of  authority. ' ' 
Cooley  on  Con.  Lim.,  page  [*542,]  and  notes,  and  cases  there 
cited.     Proceeding  further,  this  eminent  jurist  says : 

''That  the  extremest  qualification  of  the  doctrine  is  to  be 
found,  perhaps,  in  Pumjpelly  v.  Green  Bay  Company^  13 
Vail.  16t),  and  in  Eaton  v.  Boston^  Cfmcord  and  Montreal 
R,  Co,^  51  N.  H.  504.  In  those  cases  it  was  held 
that  permanent  flooding  of  private  property  may  be 
regarded  as  a  'taking.'  In  those  cases  there  was  a  physical 
invasion  of  the  real  estate  of  the  private  owner,  and  a  practical 
ouster  of  his  possession.  But  in  the  present  case  there  was 
no  such  invasion."     So  in  the  case  here  under  consideration. 

A  case  almost  exactly  similar  to  the  one  we  now  have  under 
consideration,  has  recently  been  decided  by  the  Supreme  Court 
of  Minnesota,  and  reported  in  the  Northwestern  Keporter, 
Vol.  60,  page  814,  styled  '^Willis  v.  City  of  Winona."  The 
syllabus  of  that  case  is  as  follows : 

"1st.  The  city  of  Winona,  under  express  legislative  autho- 
rity, constructed  a  public  wagon  bridge  across  the  Mississippi 
river,  the  Minnesota  end  of  which  reaches  the  river  bank  near 
the  foot  of  Main  street,  and  at  considerable  height  above  the 
natural  level  of  the  land.  For  the  purpose  of  connecting  the 
bridge,  for  the  purposes  of  travel  and  traffic,  with  Main  street 
and  other  public  streets,  the  city  constructed  an  approach  in 
and  along  the  centre  of  Main  street,  in  front  oi  plaintiflF's 
abutting  lot.  This  approach,  which  consists  partly  of  solid 
abutments,  and  partly  of  a  plank- way  supported  by  iron  col- 
umns, graduaUy  ascends  from  the  natural  level  of  the  street 
at  one  end  to  the  level  of  the  bridge  at  the  other." 
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''2d.  Held,  that  the  qonstruction  and  maintenance  of  this 
approach  does  not  impose  any  additional  servitude  on  the 
street,  and  does  not  render  the  city  liable  for  damages  to  plain- 
tiff's lot,  in  the  absence  of  any  negligence  on  the  part  of  the 
city,  and  of  any  statute  imposing  such  liability."    *     *     * 

Judge  Mitchell,  who  delivered  the  opinion  of  the  court  in 
that  case,  in  summarizing  the  facts  alleged,  adds  to  what  is 
stated  in  the  syllabus: 

"This  approach  commences  in  the  centre  of  Main  street,  a 
short  distance  south  of  plaintiff's  lot,  and  graduaUy  rises  until 
it  reaches  the  height  of  about  twenty -five  feet  opposite  the 
north  end  of  the  lot.  This  approach  is  twenty -four  feet  wide, 
leaving  a  portion  of  the  street  on  each  side  at  the  former 
grade.  It  is  covered  with  plank  and  is  supported  by  abut- 
ments and  columns  of  iron  and  stone. '  The  construction  and 
maintenance  of  this  approach  have  materially  reduced  the 
value  of  the  plaintiff's  lot,  but  there  is  no  allegation  that  it 
touches  the  body  of  the  plaintiff's  lot,  or  that  it  was  negli- 
gently constructed,  or  in  any  manner  iiot  expressly  authorized 
by  the  act  of  the  legislature."  And  upon  his  statement  of 
what  the  act  of  the  legislature,  that  is  the. charter  of  the  city, 
provides  with  reference  to  private  property  taken,  &c. ,  it  fully 
appears  that  it  is  in  effect  the  same  as  section  23  of  the  char- 
ter of  the  city  of  Eoanoke,  relied  on  by  appellant.  The  basis 
of  the  claim  asserted  by  Willis  against  the  city  of  Winona  for 
damages,  was,  as  in  the  case  here,  based  on  two  grounds :  1st. 
That  the  Act  of  1891  (the  charter  of  Winona),  authorizing  the 
building  of  this  bridge,  imposes  upon  the  city  a  positive  duty 
to  pay  such  damages;  and,  2d.  That  the  construction  of  this 
bridge-approach  has  imposed  an  additional  servitude  upon  the 
street  upon  which  plaintiff's  lot  abuts. 

But  the  court  held,  in  its  strong  opinion,  supported  by 
numerous  authorities  cited,  that  taking  all  of  the  provisions 
of  the  a<)t  (that  is  the  charter  of  Winona)  together,  it  was  not 
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intended  to  impose  upon  the  city  a  liability  to  pay  damages 
where  none  already  existed,  but  merely  to  provide  a  method 
of  ascertaining  and  paying  damages  for  such  taking  of  private 
property  as,  under  existing  law,  entitled  the  owner  to  com- 
pensation, and  that  the  construction  and  maintenance  of  the 
bridge-approach  is  not  an  additional  servitude  on  the  street, 
for  which  the  plaintiff  could  recover  damages,  saying,  that 
**the  doctrine  of  the  courts  everywhere,  both  in  England  and 
this  country  (unless  Ohio  and  Kentucky  are  exceptions),  is 
that,  so  long  as  there  is  no  application  of  the  street  to  pur- 
poses other  than  those  of  a  highway,  any  establishment  or 
change  of  grade  made  lawfully,  and  not  negligently  performed, 
does  not  impose  an  additional  servitude  upon  the  street,  and 
hence  is  not  within  the  constitutional  inhibition  against  taking 
private  property  without  compensation,  and  is  not  the  basis 
for  an  action  of  damages,  unless  there  be  an  express  statute  to 
that  effect. 

Stress  is  laid  by  appellant's  counsel  upon  section  23  of  the 
charter  of  the  city  of  Eoanole,  as  imposing  the  duty  upon  the 
city  to  compensate  appellant  for  the  taking  of  its  property  by 
the  construction  of  the  approach  to  Randolph  street  bridge,  and 
in  like  cases,  but  we  think  that  that  section  of  the  charter  refers 
to  the  acquisition  of  property  for  the  opening  of  new  streets, 
the  extension  of  those  already  opened  or  dedicated,  and  to  the 
building  or  establishment  of  work-houses,  houses  of  correction, 
and  other  buildings  or  improvements  contemplated  in  the  char- 
ter; and  if  section  23  has  any  application  to  appellant's  case, 
it  is,  after  aU,  but  the  embodiment  of  the  established  law  of 
the  State,  and  only  provides  a  method  of  ascertaining  and  pay- 
ing damages  for  the  taking  of  private  property  under  existing 
law,  where  the  owner  is  entitled  to  compensation. 

So,  after  as  careful  examination  of  the  authorities  reported 
in  other  States  and  the  Federal  Reports  as  we  could  give,  we 
conclude  that,  since  we  find  from  the  authorities  cited,  mij}ra^ 
Vol.  xoi — 9 
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the  building  of  an  approach  to  a  bridge  authorized  by  law  to 
be  built  is  but  the  grading  of  the  street  to  adapt  it  to  the  uses 
and  needs  of  the  public,  the  determination  of  the  case  under 
consideration  must  be  governed  by  the  rulings  of  this  court  in 
the  cases  of  Smith  v.  City  Conncil  of  AUxandria^  33  Gratt. 
'^08,  and  Kehrerx.  Richmond  Cltij^  avpra.  The  doctrine  laid 
down  in  those  cases  is  stated  clearly  by  Judge  Burks  in  the 
first  named  case,  as  foUow^s: 

''The  validity  of  this  legislative  act,  similar  to  the  charters 
of  most  of  our  cities  and  towns  in  respect  to  streets,  has  not 
been  and  cannot  be  questioned,  and  the  city  council  having 
full  discretionary  power  thereunder  to  improve  the  streets  of 
the  city  by  grading  them,  the  due  exercise  of  the  power  can- 
not, in  the  nature  of  things,  be  wrongful,  in  a  legal  point  of 
view ;  and  hence,  although  it  may  be  attended  or  followed  by 
damage,  as  a  necessary  incident,  to  the  o^vners  of  adjacent 
lots,  such  damage  is  Avhat  is  known  in  the  law  as  dammim 
absque  injuria  and  imposes  no  legal  liability."  33  Gratt. 
211;  DiUon  on  Mun.  Corp.  sees.  989  and  990.  The  opinion 
of  the  court  by  Lewis,  P.,  in  Kehrer  v.  City  of  Richmond^ 
81  Va.  745,  but  emphasizes  the  doctrine,  a  doctrine  that  we 
admit  appears  harsh,  and  may  be  really  so,  when  applied  to 
some  cases,  but  it  should  be  remembered  that  it  is  not  the 
province  of  this  court  to  make  the  law,  but  rather  to  enforce  it. 

It  is,  however,  contended  by  appellant  that  because  section 
50  of  the  charter  of  Roanoke  requires  all  contracts  for  the 
erection  of  public  improvements  or  buildings  within  the  juris- 
diction of  the  city  council  to  be  let  to  the  lowest  responsible 
bidder,  after  notice,  &c.,  all  the  acts  and  doings  of  the  city, 
in  connection  with  the  building  or  construction  of  the  bridge- 
approach  in  Randolph  street,  are  manifestly  contrary  to  law, 
and  illegal — ultra  vires.  We  see  nothing  in  that  clause  of  the 
chai-ter  which  inhibited  the  city  from  constructing  public 
buildings  or  improvements  under  dii*ection  of  its  own  engineers 
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and  officers.  It  simply  provides  that  when  such  buildings  or 
improvements  are  let  to  contract,  it  shall  be  to  the  lowest  bid- 
der, and  after  advertisement,  as  provided.  Any  other  con- 
struction ot  that  provision  would  prove  dangerous,  if  not  in- 
jurious, to  any  city,  since  we  see  from  this  record  that  if  that 
construction  had  been  followed,  the  approaches  to  the  over- 
head bridges  in  the  city  of  Roanoke  would  have  cost  the  city 
$8,000,  or  $10,000,  more  than  they  wiU  under  the  mode  of  con- 
struction adopted  by  the  city. 

Upon  a  review  of  the  whole  case,  and  for  the  reasons  stated, 
we  are  of  opinion  that  the  judgn.ent  of  the  Circuit  Court  of 
Roanoke  city,  dissolving  the  injunction  awarded  in  the  case, 
and  dismissing  appellant's  biU,  is  clearly  right  in  all  respects, 
and  must  be  affirmed. 

Affikmed. 
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HUTCHINGS    AND    OtHEES    V.   COMMERCIAL    BaNK    OF    DaNVILLE 

AND  Others. 
January  31,  1895. 
Absent,  Riely,  J. 

1.  Construction  op  Statutes — Omitted  Words  Supplied — Married  Women's 

Acty  1S7S. — Statutes  must  be  interpreted  according  to  their  intent  and 
meaning,  and  not  always  according  to  the  letter.  And,  while  courts 
should  not  depart  from  the  letter  except  where  the  duty  is  plain,  yet,  if 
the  omission  of  a  word  makes  the  whole  act  incongruous  and  unintelli- 
gible, and  leads  to  absurd  results,  and  it  is  manifest  that  the  omission 
was  an  inadvertence,  and  the  omitted  word  can  be  readily  supplied  from 
the  context,  it  is  the  plain  duty  of  the  court  to  supply  the  omission. 
Applying  this  rule  to  the  act  of  Assembly,  approved  March  14, 1878, 
commonly  called  the  Aiarried  Women's  Act,  the  word  **  not  *'  should  be 
inserted  in  line  16  of  section  2,  immediately  in  front  of  the  words  **  n 
conflict.'*' 

2.  Equitable  Sep.^rate  Estates — Curtesy.— Where  a  wife  has  an  equitable 

separate  estate,  of  which  she  has  the  power  of  disposition  by  will,  which 
power  she  exercises,  the  surviving  husband  is  not  entitled  to  curtesy, 
though  all  the  common-law  requisites  therefor  exist.  Chapman  v.  Price, 
83  Va.  392,  approved. 
Lease — Death  of  Tenant. — Where  a  tenant  dies  pending  a  lease,  the  lease 
continues  the  property  of  his  estate,  and  the  estate  of  the  tenant  is 
liable  for  the  rent  contracted  to  be  paid  ;  and,  while  the  landlord  may 
sue  out  a  distress  warrant  against  the  under  ti^nant,  if  any,  yet  he  is  not 
obliged  to  do  so,  and  his  failure  will  not  release  the  estate  of  the  tenant. 

Appeal  from  two  decrees  of  the  Circuit  Court  of  the  city  of 
Danville,  one  rendered  June  11,  1891,  and  the  other  March 
24,   1892,  in  a  suit  in  chancery,  wherein  the  appellee,  the 
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Commercial  Bank  of  Danville,  Va. ,  was  the  complainant,  and 
the  other  appellees  and  the  appellants  were  the  deferidants. 

lieverfied. 
The  opinion  states  the  case. 

K  K  Bouldin^  for  appellants. 

PfdifofiH  i&  IlarrtM^  for  the  appellee,  the  Commercial  Bank 
of  Danville,  Va. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

In  April,  189U,  the  Commercial  Bank  of  DanviUe,  Va.,  filed 
its  bill  in  the  Circuit  Court  of  Danville  against  John  R.  Hutch- 
ings,  P.  H.  Boisseau,  administrator  c.  t.  a.  of  Sue  R.  Ilutch- 
ings,  deceased,  Lucy  AUen  Hutchings  and  Sue  Hutchings,  in- 
fant children  of  Sue  R.  Hutchings,  deceased,  and  J.  D.  Blair, 
seeking  to  subject  the  interest  of  said  John  R.  Hutchings,  as 
tenant  by  the  curtesy,  in  the  separate  real  estate  of  his  wife, 
Sue  R.  Hutchings,  to  the  payment  of  a  certain  debt  due  said 
bank  from  said  John  R.  Hutchings;  and,  further,  to  settle 
certain  accounts  between  the  estate  of  Sue  R.  Hutchings  and 
John  R.  Hutchings,  and  to  subject  the  separate  estate  of  Sue 
R.  Hutchings  to  a  debt  due  by  her,  as  indorser  for  said  John 
R.  Hutchings,  and  to  have  an  account  of  the  money  advanced 
by  John  R.  Hutchings  to  his  wife  in  erecting  a  dwelling-house 
upon  her  lot,  and  to  have  anything  thus  shown  to  be  due  said 
John  R.  Hutchings  applied  to  the  payment  of  the  debt  due 
plaintiff.  Answers  were  filed,  and  the  cause  referred  to  a 
commissioner,  who  made  a  full  report  of  all  the  facts  and  the 
evidence,  and  then  it  came  on  to  be  heard  by  the  court  upon 
exceptions  taken  to  said  report  by  both  sides.  The  court,  by 
a  decree  dated  June  11,  1891,  partially  disposvHl  of  the  prin- 
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ciples  of  the  cause,  and  recommitted  the  same  for  further 
enquiries;  and  under  this  order  a  second  report  was  made,  to 
which  exceptions  were  taken,  and  on  the  24th  day  of  March, 

1892,  the  court  entered  a  second  decree,  fully  settling  the 
principles  of  the  cause  and  the  rights  of  the  parties.  It  is  from 
these  two  decrees  that  an  appeal  was  allowed  to  this  court. 
On  the  6th  day  of  April,  1893,  this  court  delivered  its  opinion 
aiRrming  the  decrees  appealed  from,  and  on  the  21st  of  June, 

1893,  a  rehearing  was  granted;  and  we  are  now  called  upon 
to  decide  the  case  upon  said  rehearing. 

It  appears  from  the  record  that  Mrs.  Sue  E.  Hutchings,  late 
of  Danville,  left  a  will,  which  was  duly  probated  in  said  city 
on  the  14th  day  of  January,  1889,  in  which  she  gives  to  her 
two  children  all  her  real  and  personal  estate.  The  real  estate 
passing  under  this  wiU  consisted  of  the  following  sepairate 
estate  of  Sue  R.  Hutchings:  First,  a  house  and  lot  on  West 
Main  street,  in  Danville,  which  was  conveyed  as  a  gift,  by 
her  father,  Thomas  B.  Doe,  by  deed  dated  January  10,  1881, 
to  a  trustee  for  the  separate  use  and  benefit  of  the  said  Sue  R. 
Hutchings,  for  her  to  have,  use,  and  enjoy  the  same,  or  her 
assigns,  forever,  free  from  debts  and  liabilities  of  her  husband. 
Second,  a  lot  on  Broad  street  in  said  city,  bought  by  Mrs. 
Hutchings  at  the  sale  for  partition  of  her  father's  lands,  and 
paid  for  with  her  interest  in  the  estate  of  her  father,  and  con- 
veyed, by  deed  dated  April  16,  1884,  by  the  sale  commissioner 
(Mrs.  Hutchings  and  her  husband,  John  R.  Hutchings,  unit- 
ing in  the  deed),  to  a  trustee  for  said  Sue  R.  Hutchings,  in 
trust  for  the  sole  and  separate  use  of  the  said  Sue  R.  Hutch- 
ings, the  wife  of  said  John  R.  Hutchings,  to  sell,  convey  in 
trust,  or  devise  the  said  real  estate  as  the  said  Sue  R.  Hutch- 
ings may  desire.  Third,  an  undivided  one-third  interest  in  a 
lot  on  Broad  street  in  said  city,  bought  by  said  Sue  R.  Hutch- 
ings at  the  sale  for  partition  of  her  father's  lands,  and  paid 
for  with  her  interest  in  the  estate  of  her  father,  which  was 
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conveyed  by  mistake,  by  the  sale  commissioner,  to  John  R. 
Hutchings,  and  subsequently,  by  deed  dated  June  21,  1888, 
in  which  said  mistake  was  recited,  conveyed  by  said  John  R. 
Ilutchings  and  Sue  Hutchings  to  a  trustee  for  the  sole  and 
separate  use  of  said  Sue  R.  Hutchings,  and  for  her  to  sell, 
convey,  and  otherwise  dispose  of  as  she  pleases.  Fourth,  an 
undivided  one-seventh  interest  in  certain  unsold  lands  lying 
just  outside  the  said  city,  and  belonging  to  the  estate  of 
Thomas  B.  Doe,  the  father  of  Mrs  Hutchings,  to  which  one- 
seventh  interest  she  is  entitled  as  one  of  the  heirs  of  said 
estate. 

It  is  insisted  by  the  appellees  that  these  lands,  being  ac- 
quired since  the  act  known  as  the  ''Married  Woman's  Law" 
(see  Acts  1877-'78,  p.  247)  and  before  the  adoption  of  the 
Code  of  1887,  and  held  by  Mrs.  Hutchings  subject  to  the  pro- 
visions of  said  act;  and  whether  or  not  her  husband  has  cur- 
tesy in  them  is  to  be  determined  solely  by  that  act,  without 
reference  to  the  law  as  it  was  prior  thereto.  The  appellees 
further  insist  that  said  act  is  to  be  so  construed  that  when 
there  is  a  conflict  between  it  and  the  deed  or  deeds  under 
which  the  separate  estate  is  held  the  act  must  prevail.  On 
the  other  hand,  it  is  contended  by  appellants  that  the  act  did 
not  mean  to  create  a  conflict  between  it  and  the  separate  estate 
as  created  by  the  deed ;  that  it  was  only  intended  to  protect 
married  women  in  their  property  rights  when  they  were  not 
otherwise  protected;  that  said  statute  did  not  destroy  the 
equitable  separate  estates  created  by  deed,  devise,  etc.,  but  in 
terms  recognized  and  excepted  them  from  its  operation. 

The  second  section  of  the  act  in  question  (Acts  1 877-' 78,  p. 
248)  provides  as  follows : 

"All  real  and  personal  estate  hereafter  acquired  by  any  woman,  whether 
^y  g»ft»  grant,  purchase,  inheritance,  devise  or  bequest,  shall  be  and  continue 
her  sole  and  separate  estate  subject  to  the  provisions  and  limitations  of  the 
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preceding  section,  although  the  marriage  may  have  been  solemnized  pre- 
vious to  the  passage  of  this  act ;  and  she  may  devise  and  bequeath  the  same 
as  if  she  were  unmarried ;  and  it  shall  not  be  liable  to  the  debts  and  liabili- 
ties of  her  husband :  provided  that  nothing  contained  in  this  act  shall  be 
construed  to  deprive  the  husband  of  curtesy  in  the  wife's  real  estate,  nor  the 
wife  of  dower  in  her  husband's  estate :  and  provided  further,  that  the  sole 
and  separate  estate  created  by  any  gift,  grant,  devise,  or  bequest  shall  be 
held  according  to  the  terms  and  powers  and  be  subject  to  the  provisions  and 
limitations  thereof,  and  to  the  provisions  and  limitations  of  this  act,  so  far  as 
they  are  in  conflict  therewith,"  etc. 

It  would  appear  from  the  last  words  quoted  from  the  act 
that  equitable  separate  estates  are  made  subject  to  the  provi- 
sions of  the  act,  and  yet,  just  preceding  these  words,  the  act 
declares : 

"  And  provided  further,  that  the  sole  and  separate  estate  created  by  any 
gift,  grant,  devise  or  bequest,  shall  be  held  according  to  the  terms  and  pow- 
ers, and  to  the  provisions  and  limitations  thereof." 

Here  we  are  confronted  with  an  irreconcilable  conflict 
in  the  act  itself,  in  this :  that  in  the  same  sentence  equi- 
table separate  estates  are  recognized,  preserved,  and  upheld, 
and  at  the  same  time  destroyed  by  being  made  subject  to  the 
provisions  of  the  act.  It  is  clear  that  the  act  intended  to 
recognize  and  preserve  equitable  separate  estates ;  otherAvise, 
reference  to  them  was  useless.  The  latter  part  of  the  section 
just  quoted  makes  equitable  separate  estates  subject  to  the  pro- 
dsions  of  the  act,  "so  far  as  they  are  in  conflict  therewith." 
In  the  act  of  April  4,  1877,  the  word  "not,"  just  before  the 
word  "in,"  is  in  the  enrolled  bill,  but  omitted  in  the  printed 
acts.  If  this  were  all,  the  difliculty  would  be  easily  removed, 
for  in  such  cases  the  em*oUed  bill  would  govern  {Spangler  v. 
Jacohy^  58  Am.  Dec.  on  p.  573),  but  when  this  section  was 
amended  and  re-enacted  by  the  act  of  March  14,  1878,  the 
word  "not"  was  omitted  in  both  the  enrolled  bill  and  the 
printed  acts.     The  word  "not"  having  been  inadvertently- 
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omitted  from  the  oidginal  act,  its  omission  from  the  amend- 
ment is  not  surprising,  in  the  hurry  of  legislation.  The  omis- 
sion of  the  word  "not"  at  the  point  indicated  makes  the  whole 
act  incongrous  and  unintelligible,  while,  with  that  word  incor- 
porated, it  is  easily  understood,  clear,  and  makes  the  whole 
act  harmonious.  It  is  apparent  that  the  omission  was  an  in- 
advertence. To  adopt  a  literal  construction  of  the  act,  as  it 
stands,  would  lead  to  absurd  results ;  and  we  cannot  suppose 
the  legislature  to  have  intended  such  results.  We  appreciate 
the  danger,  and  consequently  the  great  caution  to  be  exercised 
by  courts,  in  construing  statutes,  not  to  add  to  or  take  from 
them  one  jot  or  tittle,  except  in  cases  where  the  duty  is  plain, 
in  order  to  give  an  intelligent  efifect  to  the  statute,  and  thereby 
carry  out  the  manifest  intent  of  the  legislature.  It  will  be 
observed  that  in  this  case  the  legislature  manifested  its  inten- 
tion by  having  the  word  '*not"  incorporated  in  the  original 
act,  as  shown  by  the  enrolled  bill,  and  that  all  legislation  on 
the  subject  since  the  amendment  of*  March,  1878,  has  been 
careful  to  uphold  and  preserve  equitable  separate  estates.  See 
Code  1887,  section  2294,  which  provides  as  follows: 

"Nothing  contained  in  the  preceding  sections  of  this  chapter  shall  be  con- 
strued to  prevent  the  creation  of  equitable  separate  estates.  Such  estates 
shall  not  be  deemed  to  be  within  the  operation  of  said  sections,  but  they 
shall  be  held  according  to  the  provisions  of  the  respective  settlements  there- 
of and  shall  be  subject  to,  and  governed  by  the  rules  and  principles  of  equity 
applicable  to  such  estates. " 

If  evidence,  outside  the  amended  act  of  March,  1878,  itself, 
were  permissible  to  demonstrate  the  intent  of  the  legislature, 
and  to  show  that  the  omission  of  the  word  ''not"  in  said  act 
was  a  mere  inadvertence,  the  prior  and  subsequent  legislation 
on  the  same  subject  ought  to  be  persuasive  to  establish  that 
fact.  Sutherland,  a  learned  author  on  Statutory  (construc- 
tion, says:  '*  When  one  word  has  been  erroneously  used  for 
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another,  or  a  word  omitted,  and  the  context  affords  the  means 
of  correction,  the  proper  word  will  be  deemed  substituted  or 
supplied" —citing  a  large  number  of  authorities — and  adds: 
''This  is  but  making  the  strict  letter  of  the  statute  yield  to  the 
obvious  intent."     Suth.  St.  Const.,  sec.   260,  p.  341.     The 
same  author  says  to  ''enable  the  court  to  insert  in  a  statute 
omitted  words,  the  intent  thus  to  have  it  read  must  be  plainly 
deducible  from  other  parts  of  the  statute."     It  is  plainly  de- 
ducible,  from  other  portions  of  this  act,  that  the  word  "not" 
was    inadvertently   omitted.     Another  author   says:    "You 
must  not  violate  the  spirit  by  pretending  to  protect  the  letter 
of  the  law."     Potter's  Dwar.  St.,  p.  129,  sec.  23,  rule  Vattel. 
Statutes  must   be  interpreted   according  to  the  intent  and 
meaning,  and  not  always  according  to  the  letter.     Potter's 
Dwar.  St.,  144.     See,  also.  End.  Interp.  St.,  ch.  11,  §  295,  p. 
399;  and,  also,  Church  of  Holy  Trinity  v.   U.  S.,  143  U.   S. 
457;  Matthews^  Cane^  18  Gratt.  989;  see,  also,  Eurk's  Pro- 
perty Rights  of  Married  Women  in  Virginia,  p.  75,  where  the 
view  here  taken  is  forecast  by  the  author.     The  omission  of 
the  word  "not"  in  this  act  makes  the  obvious  intent  of  the 
law  impossible  of  being  effected ;  its  insertion  makes  the  plain 
reason   of  the  law   prevail  over   the  letter.     We  have  said 
enough  to  show  that  the  insertion  of  the  word  "not"  in  the 
second  section  of  the  act  of  March  14,  1878,  in  the  sixteenth 
line  of  that  section  from  the  top,  between  the  words  "are'' 
and  "in,"  making  the 'sentence  in  the  line  read,    "so  far  as 
they  are  not  in  conflict  therewith,"  is  necessary  to  carry  out 
the  manifest  intent  of  the  legislature,  and  also  to  show  that  its 
insertion  is  the  performance  of  a  judicial  duty,  sanctioned  by 
bundant  authority  of  the  highest  repute. 
Under  this  Married  Woman's  Law  (Acts  1877-78,  pp.  247, 
248),  read  with  the  aid  of  the  light  thrown  upon  it  by    the 
foregoing  interpretation,  it  is  plain  that  the  legislature  recog- 
nized and  carefully  upheld  and  preserved  all  equitable  sepa- 


Digitized  by  LjOOQIC 


Va.]  HuTCHiNGs  V,  Commercial  Bank.  75 

Opinion. 

rate  states,  when  it  said:  '^And  provided  further  that  the 
sole  and  separate  estate  created  by  any  gift,  grant,  de\dse  or 
bequest,  shall  be  held  according  to  the  terms  and  powers,  and 
be  subject  to  the  provisions  and  limitations  thereof." 

With  this  act  thus  construed,  there  is  little  difficulty  in  de- 
termining the  rights  of  John  11.  Hutchings  as  tenant  by  the 
curtesy  in  the  separate  real  estate  of  his  wife.  Sue  R.  Hutch- 
ings. The  undivided  one-seventh  interest  of  said  Sue  R. 
Hutchings  in  the  unsold  lands  belonging  to  the  estate  of  her 
father,  Thomas  B.  Doe,  lying  just  outside  the  city  of  Danville, 
is  clearly  separate  legal  estate,  held  under  and  by  virtue  of 
the  act  of  187 7- '78 ;  and  inasmuch  as  all  the  requisites  for  cur- 
tly exist,  viz. ,  marriage,  seisin  by  the  wife  of  estate  of  inheri- 
tance during  coverture,  birth  alive  of  issue,  and  death  of  wife 
leaving  husband  surviving,  it  follows  that  the  said  John  R. 
Hutchings  is  entitled  to  curtesy  in  the  interest  of  his  wife  in 
this  land,  although  she  has  devised  said  land  to  her  children, 
the  act  providing  ''that  nothing  contained  therein  shall  be 
coDstrued  to  deprive  the  husband  of  curtesy  in  the  wife's  real 
estate." 

As  to  the  house  and  lot  on  Main  street,  held  by  a  trustee 
for  Mrs.  Sue  R.  Hutchings  under  a  deed  from  her  father, 
Thomas  B.  Doe,  and  a  lot  on  Broad  street,  held  by  a  trustee  for 
Mrs.  Hutchings  under  a  deed  from  the  sale  commissioner, 
united  in  by  her  husband,  and  the  undivided  one-third  interest 
in  another  lot  on  Broad  street,  held  by  a  trustee  for  Mrs. 
Hutchings  under  a  deed  from  John  R.  Hutchings  and  his  wife, 
each  more  fully  heretofore  described,  these  three  properties 
represent  the  equitable  separate  estate  of  Mrs.  Sue  R.  Hutch- 
ings, and  must  be  governed  and  controlled  by  the  terms  and 
powers  and  subject  to  the  provisions  and  limitations  of  the 
respective  deeds  under  which  the  same  is  held.  The  pro\d- 
sions  and  limitations  in  these  three  deeds,  setting  forth  Mrs. 
Hutchings'  power  over  the  ])roperty  conveyed  therein,  have 
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abeady  been  recited;  and,  without  prolonging  this  discussion 
further,  it  is  sufficient  to  say  that  the  estate  conveyed  in  each 
was  so  limited  as  to  give  the  wife  the  property,  and  deprive 
the  husband  of  curtesy  therein,  provided  she  exercised  her 
right  to  dispose  of  said  properties  by  will.  This  she  has  done, 
leaving  said  property  to  her  children.  This  case  is  fully  cov- 
ered and  must  be  controlled  by  the  doctrine  laid  down  by 
this  court  in  the  case  of  Chapman  v.  Price^  83  Va.  392.  The 
court  is,  therefore,  of  opinion  that  the  Circuit  Court  of  Dan- 
ville erred  in  sustaining  the  exception  taken  by  the  appellees 
to  the  commissioner's  report,  and  in  holding  that  John  R. 
Hutchings  was  entitled  to  curtesy  in  the  property  held  under 
these  three  deeds,  and  therefore  erred  in  appointing  a  receiver, 
with  direction  to  rent  out  said  properties  with  a  view  to  ap- 
plying the  rents  to  the  payment  of  the  debts  of  said  John  R. 
Hutchings. 

The  second  assignment  of  error  is  that  the  court  erred  in 
sustaining  the  exceptions  taken  by  J.  D.  Blair  and  the  Com- 
mercial Bank  to  the  commissioner's  report  for  having  reported 
that  Mrs.  Sue  R.   Ilutcliings'  estate  was  only  indebted  to  J. 
D.  Blair  for  the  rent  of  a  certain  warehouse  property  leased 
by  Mrs.  Hutchings  from  the  time  of  the  commencement  of  the 
lease  until  the  death  of  Mrs.  Hutchings.     It  appears  from  the 
record  that  on  the  26th  day  of  September,  1888,  Mrs.  Sue  R. 
Hutchings  leased  from  J.  D.  Blair  one-sixth  interest  in  a  cer- 
tain warehouse  in  Danville  for  three  years  from  the  1st  day 
of  October,  1888,  and  ending  the  1st  day  of  October,  1891,  at 
$400  for  the  first  year,  and  for  the  second  and  third  years  each. 
$500.     In  addition,  the  lessee  was  to  pay  all  taxes,  assess- 
ments, levies,  water  and  gas  rents,  fire  insurance,  and  ordinary 
and  temporary  repairs,  etc. ,  which  may  be  assessed  against 
J.  D.  Blair,  as  one-sixth  owner  of  the  warehouse,  during  each 
of  said  three  years'  lease.     It  further  appears  that  Mrs.  Hutch- 
ings executed  a  deed  of  trust,  contemporaneously  Avith  the 
lease,  upon  certain  real  estate  owned  by  her,  securing  the 
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amount  due  under  the  lease  to  Blair.  Mrs.  Hutchings  and 
others,  partners  with  herself  in  the  warehouse  business,  took 
possession  of  the  property  under  the  lease;  and  on  the  15th 
day  of  December,  1888,  Mrs.  Hutchings  died,  the  surviving 
partners  continuing  to  occupy  the  property  until  the  end  of 
the  lease.  The  master  commissioner  reported  that  there  was 
due  to  J.  D.  Blair  from  the  estate  of  Sue  II.  Hutchings,  under 
her  contract  of  lease,  the  smn  of  $1,499,  with  interest  on 
$1,400,  part  thereof,  from  January  1,  1892,  till  paid;  and 
further  ascertained  that  Mrs.  Hutchings'  estate  was  only  pri- 
marily bound  for  2^  months'  rent  and  interest  thereon,  amount- 
ing to  $94.50,  and  that  Mrs.  Hutchings  was  only  bound 
secondarily,  or  as  surety,  for  the  residue;  that  those  who  had 
occupied  the  property  after  her  death  were  primarily  bound 
for  the  residue  accruing  after  her  death. 

To  this  action  of  the  commissioner,  exception  was  taken  by 
the  bank  and  J.  D.  Blair,  and  sustained ;  the  court  decreeing 
that  Mrs.  Sue  R.  Hutchings  was  primarily  bound  to  Blair  for 
the  whole  of  the  rent,  $1,499,  with  interest  as  aforesaid.  Mrsf. 
Hatchings'  death  did  not  release  her  estate  from  her  obliga- 
tion under  the  lease  from  Blair;  the  lease  continued  the 
property  of  her  estate,  and  the  liability  to  pay  what  she  had 
contracted  to  do  also  continued  on  her  estate.  The  evidence 
does  not  show  that  Blair  ever  canceled  or  modified  the  lease, 
nor  does  it  appear  that  he  ever  looked  to  any  one  else  for  the 
rent  accruing  under  the  said  lease;  and  while,  under  the 
statute,  he  had  a  right  of  distress  against  the  property  of  any 
sub-tenant  of  Mrs.  Hutchings,  he  was  not  bound  to  exercise 
that  right,  and  she  could  not  compel  him  to  do  so.  The 
decree  sustaining  this  exception  to  the  commissioner's  report 
was  plainly  right. 

The  third  assignment  of  error  alleges  that  the  court  erred  in 
sustaining  an  exception  taken  by  the  bank  to  the  commissioner's 
report  for  not  crediting  on  the  indebtedness  of  J.  E.  Hutchings 
to  his  wife  the  sum  of  $1,883.75,  with  interest  on  same  from 
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December  1,  1887,  to  July  27,  1891,  shown  to  have  been  paid 
by  him,  out  of  his  own  money,  to  her,  after  his  indebtedness 
to  her  accrued.  It  appears  from  the  evidence  that  J.  R. 
Ilutchings  was  indebted  to  his  wife  in  the  sum  of  $2,386.04, 
and  that  while  thus  indebted  he  advanced  his  wife,  out  of  his 
own  means,  the  sum  of  $1,883.79.  It  was  proper  that  the 
amount  thus  advanced  by  him  for  her  out  of  his  own  means, 
with  its  accrued  interest,  should  be  credited  upon  the  amount 
he  owed  her,  and  therefore  the  court  did  not  err  in  sustain- 
ing this  exception  to  the  report  of  the  commissioner. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  decrees 
of  the  Circuit  Court  of  Danville  of  the  11th  day  of  June,  1891, 
and  the  24th  day  of  March,  1892,  appealed  from,  are  erro- 
neous, and  must  be  reversed,  in  so  far  as  they  hold  that  John 
R.  Ilutchings  is  entitled  to  curtesy  in  the  separate  equitable 
estate  of  his  wife.  Sue  R.  Hutchings,  held  under  the  three 
deeds  mentioned  herein — one  from  Thomas  B.  Doe  to  J.  T. 
Brightwell,  trustee,  dated  June  10,  1881;  one  from  E.  E. 
Bouldin,  commissioner,  ef  al.^  to  S.  M.  Eijibry,  trustee,  dated 
April  16,  1884,  and  the  third  from  John  R.  Hutchings  and 
wife  to  S.  M.  Embry,  trustee,  dated  June  21,  1888 — and  in  so 
far  as  said  decrees  appoint  P.  II.  Boisseau,  sergeant,  of  Dan- 
ville, a  receiver  to  take  charge  of  said  three  properties,  or 
either  of  them,  and  rent  the  same,  collect  the  rents  and  report 
his  acts  in  that  behalf  to  the  court.  The  court  is  further  of 
opinion  that  in  all  other  respects  there  is  no  error  in  the  said 
decrees. 

Reversed. 

Note  by  the  Reporter. — I  am  authorized  by  Judge  Riely  to  state  that' 
while  for  personal  reasons  he  did  not  sit  in  the  case,  or  take  any  part  in  its 
decision,  yet,  after  the  conclusion  was  reached,  and  the  opinion  was  prepared 
and  read  to  him,  he  fully  concurred  in  it. 
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Pope  v.  Traj^sparent  Ice  Company  and  Others. 
January  31,  1895. 

1.  Application  of  Payments — Rights  of  Surety. — Where  a  debtor  makes  a 

payment  he  has  the  undisputed  right  to  make  such  appUcation  of  it  as 
he  sees  fit.  If  he  fails  to  exercise  his  right,  the  creditor  may  then  make 
the  application,  and  if  neither  makes  the  application  it  becomes  the 
duty  of  the  court  to  so  apply  tlie  payment  as  a  sound  discretion  may, 
under  the  circumstances,  dictate.  And  in  the  exercise  of  this  discretion 
the  interest  of  the  debtor  and  the  creditor  are  alone  to  be  considered. 
Even  sureties  have  no  advantage  in  this  particular  over  others. 

2.  Appucation  op  Payments  by  the  Court. — Where  a  creditor  has  two 

claims  against  the  same  debtor,  the  one  secured  and  the  other  not,  and 
a  payment  has  been  made  which  neither  the  debtor  nor  the  creditor  has 
applied,  and  the  court  is  called  upon,  in  the  exercise  of  its  discretion, 
to  make  the  application,  and  there  is  no  other  fact  or  circumstance  upon 
which  the  court  can  lay  hold  to  guide  and  direct  its  discretion,  the  pay- 
ment must  be  appropriated  to  that  debt  which  is  least  secured. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Roanoke  county 
pronounced  at  April  term,  1894. 

He  versed. 

The  Transparent  Ice  Company  of  Roanoke  city  purchased  a 
lot  in  the  city  of  Roanoke  on  which  to  erect  its  plant.  It  paid 
part  of  the  purchase  money  in  cash,  and  gave  a  deed  of  trust 
on  the  lot  to  secure  certain  deferred  payments.  The  deed 
provided  that,  in  case  of  sale,  if  there  was  a  surplus  after  pay- 
ing the  debt  secured  and  expenses,  the  surplus  should  be  pay- 
able at  such  time  and  secured  in  such  manner  as  the  grantor 
•might  prescribe,  or,  upon  his  failure  to  give  directions,  as  to 
the  trustee  might  seem  proper.     Subsequently,  the  company 
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purchased  machinery  of  the  Eichmond  Ice  Machine  Company, 
paid  part  cash,  and  gave  its  notes  for  the  deferred  payments. 
The  Eichmond  company  retained  the  title  to  the  property  sold 
by  it,  and  this  was  written  across  the  face  cf  the  notes  given 
by  the  Transparent  Ice  Company.  At  a  later  date  the  Trans- 
parent Ice,  Company  gave  a  deed  of  trust  on  its  real  and  per- 
sanal  property  to  secure  the  notes  due  for  the  deferred  pay- 
ments on  the  machinery.  This  deed  constituted  the  second 
lien  on  the  plant.  Several  of  these  notes  were  renewed  once 
or  twice,  and  curtails  were  paid  on  some  of  them,  and  the 
notes  themselves  transferred  to  various  holders.  The  appellant 
became  the  holder  of  two  of  them. 

Default  having  been  made  in  the  payment  of  certain  of  the 
notes,  the  trustees  under  each  of  the  deeds  of  trust  advertised 
the  property  for  sale.  The  Transparent  Ice  Company  there- 
upon filed  its  bill  in  the  Circuit  Court  of  Eoanoke  county  against 
the  trustees  and  the  creditors  secured  to  enjoin  the  sale. 

The  bill  sets  forth  several  grounds  for  the  injunction,  but 
the  most  material  was  that  the  amount  of  the  debts  secured 
was  not  definitely  fixed,  and  the  rights  of  the  respective  credi- 
tors were  not  ascertained;  that  it  was  very  doubtful  how  the 
money  arising  from  the  sale  should  be  applied;  and  that  credi- 
tors did  not  know  their  rights,  and  the  property  was  in  danger, 
from  this  cause,  of  being  sacrificed.  The  injunction  was 
awarded. 

The  subsequent  proceedings  sufficiently  appear  in  the  opinion 
of  the  court. 

John  Dunlop^  for  the  appellant. 

James  Caskie^  and  Scott  (&  Staples^  for  tlie  appellees. 

The  doctrine  of  the  application  of  payments  does  not  apply 
to  this  case  for  two  reasons : 

1.  The  doctrine  is  never  invoked  for  the  application  of  pay- 
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ments  yet  to  he  made  of  funds  on  hand ;  but  only  for  the  appli- 
cation of  payments  already  made  and  not  applied.  Lingle  v. 
Cook^  32  Gratt.  264.  Here  the  fund  is  in  hand  under  a 
judicial  sale,  there  has  been  no  application,  and  the  debtor  has 
had  no  opportunity  to  give  his  direction ;  but  the  court  is  asked 
to  make  an  application. 

2.  The  application  was  directed  by  the  deed  of  trust  when 
it  was  executed.  Both  notes  were  equally  secured  by  the  deed 
of  trust.  If  this  is  an  express  direction  it  must  control;  if 
there  is  no  express  direction,  then  the  case  is  controlled  by  sec. 
2442  of  the  Code,  which  declares  that  where  the  deed  creates 
no  priority,  the  proceeds  shall  be  applied  pro  rata  among  all 
the  debts  secured. 

Let  it  be  admitted,  however,  for  the  sake  of  argument,  that 
the  doctrine  of  the  application  of  payments  applies  to  this 
case,  and  that  all  the  contentions  of  the  appellees  heretofore 
made  are  untenable;  ne^  ertheless,  there  can  be  no  error  in  the 
decree  of  the  court  below  of  which  the  appellant  can  complain. 

If  there  be  nothing  in  the  case  but  the  question  of  the  order 
of  the  maturity  of  the  notes,  the  rule  as  settled  in  Virginia  is 
that  the  payments  should  be  applied  to  the  notes  in  the  order 
of  their  maturity.  In  the  case  of  Ross^  Ex'r  v.  McLanghlari* a 
AdnCr  and  others^  reported  in  7  Gratt.  86,  it  was  held  that 
**a  debtor  by  four  bonds  payable  at  successive  periods,  makes 
payments  to  his  creditor,  which,  upon  a  settlement  after  the 
death  of  the  debtor,  are  ascertained  to  amount  to  more  than 
is  sufficient  to  discharge  the  first  bond.  The  creditor  will  not 
be  permitted  to  apply  the  amount  remaining  after  discharging 
the  first  bond  as  a  credit  upon  the  fourth ;  but  the  court  will 
apply  it  to  the  second  bond  in  relief  of  a  party  bound  as  surety 
for  the  amount  of  the  second  bond." 

Keith,  P.,  delivered  the  opinion  of  the  court. 

The  Transparent  Ice  Company  conveyed  certain  property  by 
Vol.  xoi — 11 
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deed  of  trust  dated  February  13,  1891,  to  J.  A.  Dupuy,  to 
secure  three  notes  of  the  Kichmond  Ice  Company,  for 
$2,778.06  each,  payable  at  the  First  National  Bank  of  Roa- 
noke, Ya.,  in  four,  six,  and  nine  months,  respectively,  from 
date,  with  interest  from  date.  The  trust  creates  no  priorities 
as  to  these  notes,  but  the  note  falling  due  at  four  months, 
having  been  first  negotiated,  became  thereby  entitled  to  pri- 
ority of  payment  when  the  property  was  subsequently  sold 
upon  a  decree  in  this  cause.  There  remained  after  the  pay- 
ment of  this  note  the  sum  of  $1,432.82.  When  the  property 
was  advertised  for  sale,  the  Transparent  Ice  Company  pro- 
cured an  injunction  for  reasons  stated  in  its  bill,  and  the  trus- 
tee and  creditors  under  this  deed,  and  certain  other  prior  lien 
creditors,  were  made  defendants,  and  such  proceedings  were 
had  that  the  property  of  the  plaintiff  was  sold,  and  the  pro- 
ceeds proving  insufficient  to  pay  all  its  debts,  this  controversy 
arises  as  to  the  proper  application  of  a  payment  upon  the  two 
notes  secured  in  the  deed  of  trust,  payable  at  six  and  nine 
months.  In  these  two  notes  the  Richmond  Ice  Company  was 
payee,  and  afterwards  endorsed  them  to  the  present  holder, 
the  appellant.  At  maturity,  the  first  note  was  duly  protested, 
and  the  liability  of  the  Richmond  Ice  Company,  the  endorser, 
was  thereby  established.  When  the  second  note  fell  due.  the 
appellant,  for  some  reason,  failed  to  have  it  protested,  and  the 
endorser  was  thereby  discharged.  It  is  contended,  upon  the 
part  of  John  Pope,  the  appellant,  that  the  whole  of  the  sum 
of  $1,432.82  should  be  appropriated  to  the  unsecured  note, 
while  upon  the  part  of  the  Richmond  Ice  Company,  it  is 
claimed  that  the  whole  of  that  sum  should  be  applied  to  the 
note  upon  which  it  is  bound  as  endorser.  The  Circuit  Court 
referred  the  case  to  a  commissioner,  to  ascertain  the  lien ;  and 
the  commissioner  returned  a  report  in  which  he  places  the  debt 
held  by  the  appellant,  evidenced  by  the  two  notes,  in  the  same 
class,  finding  that  there  was  no  priority  between  them ;  and 
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that  report  was  confirmed  by  the  decree  of  the  Circuit  Court, 
which  is  now  sought  to  be  reviewed  here. 

There  are  certain  undisputed  principles  of  law  applicable  to 
the  subject  of  the  appropriation  of  payments,  which  I  shall 
state  without  referring  to  authorities  to  support  them,  as  they 
are  universally  accepted. 

The  first  is  where  a  debtor  makes  a  payment,  he  has  the 
undisputed  right  to  make  such  application  of  it  as  he  sees  fit. 

If  the  debtor  fails  to  exercise  his  right,  the  creditor  may 
then  make  the  application,  and  if  the  power  be  exercised  by 
neither,  it  becomes  the  duty  of  the  court  to  make  it,  and  in 
its  performance  a  sound  discretion  is  to  be  exercised.  It  is 
said  that  the  interest  of  the  debtor  and  the  creditor  only  are 
to  be  considered,  and  none  others  have  any  right  to  insist  on 
the  mode  in  which  the  payments  shall  be  appropriated.  In 
Gordon  v.  II6ba/%  2  Story,  243,  Judge  Story  said  that  the 
* 'right  of  appropriation  of  payments  was  one  strictly  existing 
between  the  original  parties;  and  no  third  person  had  any 
authority  to  insist  upon  any  appropriation  of  such  money  in 
his  owTi  favor."  To  the  same  effect,  see  Coles  v.  Withers^  33 
Gratt.  186.  Even  sureties,  so  much  favored  by  the  courts  in 
many  respects,  enjoy  in  this  particular  no  advantage  over 
others.  The  Supreme  Court  of  Connecticut  in  case  of  Stam- 
ford Bank  v.  Benedict^  15  Conn.  437,  declares  that  '^  a 
surety  of  a  debtor  has  no  voice  in  the  appropriation  of  payments 
made  by  the  debtor. "  "  The  debtor  and  crditor  have  the  sole 
right  of  controlling  the  payment,  and  the  doctrine  that  sure- 
ties will  be  favored  in  the  construction  and  enforcement  of  con- 
tracts has  no  application  in  such  a  case.  To  do  so  would  be  to 
defeat  the  object  and  end  of  suretyship,  and  to  hold  that  the 
surety  might  have  the  money  which  was  paid  by  the  debtor  so 
appUed  as  to  leave  the  creditor  a  loser  notwithstanding  his  care 
and  vigilance."  And  this  seems  to  be  the  general  current  of 
judicial  opinion.     In  the  case  just  cited,  the  court  held  that  to 
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allow  the  endorser  to  direct  the  application  of  the  money 
would  be  inequitable,  and  that  neither  the  debtor  nor  creditor 
having  exercised  their  privilege,  the  court  would  apply  it  to 
the  most  precarious  debt. 

These  may  be  considered  cardinal  rules  by  which  courts  are 
governed  in  the  exercise  of  their  discretion.  Subordinate  to 
these  are  certain  minor  rules  by  which  the  courts  are  influenced 
when  neither  the  debtor  nor  the  creditor  have  exercised  their 
unquestioned  right  in  making  application  of  the  payment  in 
controversy.  As  was  said  by  this  court  in  the  case'  of  Chap- 
many,  Coniinoiiwealih^  25  Gratt.  721,  751:  ''Where  there 
are  no  other  circumstances  upon  which  the  court  can  lay  hold, 
it  wnUl  apply  the  payment  to  the  debt  oldest  in  point  of  time. '' 
As  said  by  the  same  court  in  Coles  v.  Wither h^  33  Gratt.  186, 
203-4:  ''The  general  rule  subject  to  exceptions  is,  where  there 
are  two  debts,  the  one  secured  and  the  other  not,  the  court 
will  apply  the  payment  to  the  debt  for  which  there  is  no  secu- 
rity, and  the  reason  given  is  that  without  such  application, 
the  creditor  will  lose  part  of  his  debt. ' '  And  the  court  further 
says,  "that  this  rule  is  sustained  by  the  uniform  current  of 
authorities  all  over  the  country. ' '  Now,  in  this  case,  the  deed 
of  trust  creates  no  priorities  among  the  debts  secured,  and  the 
debts,  though  falling  due  at  different  dates,  came  into  exis- 
tence at  one  and  the  same  time.  The  debtor  has  made  no 
application  of  the  money  under  the  control  of  the  court,  nor 
does  it  appear  that  it  has  the  slightest  interest  in  the  disposi- 
tion which  the  court  may  make  of  this  question.  Its  only 
interest  is  to  see  that  its  property,  or  the  proceeds  of  it,  is 
applied  in  accordance  with  the  trust  which  it  created  upon  it, 
and  it  is  one  and  the  same  thing  to  the  Transparent  Ice  Com- 
pany, whether  the  whole  of  this  disputed  sum  shall  be  appro- 
priated to  the  note  due  in  six  months,  or  to  the  one  due  in 
nine  months,  or  shall  be  equally  divided  between  them  as  was 
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done  by  the  decree  appealed  from.  Nor  does  it  appear  that 
the  creditor,  the  appellant  here,  has  exercised,  or  that  he  has 
been  in  a  position  to  exercise  the  right  of  appropriation  which 
devolves  upon  him,  his  debtor  having  failed  to  give  any  direc- 
tion upon  the  subject.  Unlike  the  debtor,  however,  he  is 
vitally  interested  in  the  decision  of  the  question.  Upon  the 
note  due  at  six  months,  as  has  been  before  stated,  he  holds 
the  Richmond  Ice  Company  as  endorser,  while  the  note  due 
at  nine  months  is  wholly  unsecured,  except  by  the  deed  of  trust 
before  referred  to.  The  case  then  is  before  us  stripped  of  all 
the  circumstancs  and  facts  upon  which  courts  have  usually 
laid  hold  to  aid  their  discretion  in  the  application  of  payments, 
where  that  duty  has  been  imposed  upon  them  by  the  failure 
of  both  debtor  and  creditor  to  exercise  their  confessed  rights, 
save  that  u|)on  one  note  there  is  an  endorser,  while  the  other 
is  wholly  unsecured  except  by  the  deed  of  trust.  It  is  believed 
that  this  question  has  not  hitherto  been  thus  presented  in  this 
court.  In  all  the  reported  cases  there  has  been  some  other 
fact,  sufficient  to  influence  the  decision.  Elsewhere,  however, 
it  seems  to  have  arisen  frequently. 

There  is  some  diversity  of  authority,  as  courts  have  inclined 
to  the  common  law  rule  that  the  application  was  to  be  made, 
where  not  otherwise  <lirected,  in  the  interest  of  the  creditor, 
or  to  the  rule  of  the  civil  law,  that,  under  such  circumstances, 
regard  was  to  be  had  primarily  to  the  interest  of  the  debtor. 

The  great  weight  of  authority  seems  to  be  that  in  such  a 
case  as  that  now  under  consideration,  where  the  court  has  no 
peculiar  fact  to  aid  its  discretion,  the  application  must  be 
made  to  that  debt  which  is  least  secured,  or  in  other  words, 
in  the  interest  of  the  creditor;  and  this  seems  to  have  been  the 
principle  of  Chapman  y,  Cominonwealth^  25  Gratt.  721,  where 
it  was  applied  to  the  oldest  debt,  and  the  law  as  recognized  in 
Col^s  V.  Withers^  where  it  is  said  that,  in  such  a  case,  it 
should  be  applied  to  the  least  secured  or  most  precarious  debt. 
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Judge  Gibson  says,  in  JIarker  v.  Conrad^  12  Serg.  and  R. 
301,  305:  ^^  Where  neither  party  has  exercised  it,  the  law 
nevertheless  presumes,  in  ordinary  cases,  that  the  debtor  in- 
tended to  pay  in  the  way  which  at  the  time  was  the  most  to 
his  advantage,"  but  here,  as  we  have  seen,  the  debtor  has 
made  no  application,  and  can  have  no  sort  of  interest  in  the 
decision  of  the  question  by  the  court."  '*  Where,  however," 
Judge  Gibson  goes  on  to  say,  ''the  interest  of  a  debtor  could 
not  be  promoted  by  any  particular  appropriation,  there  is  no 
ground  for  a  presumption  of  any  intention  on  his  part,  and 
the  law  then  raises  a  presumption,  for  the  same  reason,  that 
the  payment  was  actually  received  in  the  way  that  was  most 
to  the  advantage  of  the  creditor." 

In  the  case  of  Mathews  v.  Switzhr^  46  Mo.  301,  303,  the 
court  says:  ''The  substantial  question  here  is:  shall  the  origi- 
nal creditor,  who  holds  all  the  notes,  have  the  full  benefit  of 
all  the  securities  which  he  took  for  his  own  protection?  He 
was  not  satisfied  with  the  security  of  the  deed  of  trust,  and 
therefore  required  an  additional  name  upon  one  of  the  notes. 
*  *  *  In  the  meantime  he  has  surrendered  no  security,  and 
done  nothing  to  prejudice  the  right  of  the  surety  upon  the 
note."  There  it  seems  that,  so  far  from  the  court  applying 
the  payment  so  as  to  exonerate  the  surety,  the  fact  that  one 
note  was  made  secure  by  the  addition  of  a  surety's  name  was 
the  reason  which  determined  the  court  to  apply  the  payment 
to  the  unsecured  debt.  Where  a  creditor  has  two  claims 
against  the  same  debtor,  the  one  secured  and  the  other  not, 
upon  a  payment  being  made  the  court  wall  apply  it  to  the  debt 
for  which  no  security  was  taken.  And  Munger  on  Applicat- 
ion of  Payments  lays  it  down  as  law  that  the  holder  of  different 
notes,  secured  by  deed  of  trust,  may  apply  the  entire  proceeds 
of  the  sale  under  the  deed  to  the  payment  of  those  last  matur- 
ing, and  wdll  not  be  prevented  thereby,  either  in  law  or  equity, 
from  obtaining  judgment  against  a  surety  on  the  note  first 
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falling  due,  and  which  was  the  only  note  endorsed.  And  the 
same  conclusion  is  stated  in  18  Amer.  and  Eng.  Ency.  Law, 
page  251. 

I  am  therefore  constrained  to  the  conclusion  that,  in  accord- 
ance with  the  preponderance  of  decisions  in  other  states,  and 
the  law  as  recognized  by  this  court  in  the  case  of  Coles  v. 
Withers^  33  Gratt.  186;  and  Smith  v.  Lloyd,  11  Leigh,  512, 
where  neither  the  debtor  nor  creditor  has  applied  the  payment, 
and  the  court  is  called  upon  in  the  exercise  of  its  discretion  to 
make  an  application  of  it,  and  there  is  no  other  fact  or  cir- 
cumstance upon  which  the  court  can  lay  hold  to  guide  and 
direct  its  discretion,  the  payment  must  be  appropriated  to  that 
debt  which  is  least  secured,  and  that,  therefore,  the  Circuit 
Court  of  Koanoke  county  should  have  appropriated  the  whole 
of  the  sum  in  dispute  to  the  note  of  the  Transparent  Ice  Com- 
pany falling  due  at  nine  months  from  the  date  thereof,  instead 
of  distributing  the  money  between  the  two  notes,  and  for  this 
error  the  decree  complained  of  must  be  reversed. 

Reversed. 
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Taylor  and  Others  v.  Netherwood  and  Others. 
January  31,  1895. 

1.  Mbciianics'  Lien — Description  of  Property, — The  object  of  requiring  a  de- 

scription is  to  inform  the  owner  upon  which  of  his  property  the  lien  is 
claimed,  and  to  give  notice  thereof  to  purchasers  and  creditors,  so  that 
they  may  identify  the  property  and  protect  themselves  against  the  lien. 
If  the  property  can  be  reasonably  identified  by  the  description  given,  it 
J2r  is  all  that  the  law  requires.    Code,  section  2478.  . 

2.  Mbchanicb'  liUOi—Safficiency  of  Account— Extra  Work.— Where  the  work 

is  contracted  for  as  an  entirety  for  a  specific  amount,  and  this  is  so  set 
out  in  the  account  filed,  all  the  information  is  given  that  is  needed,  or 
can  reasonably  be  required.  If  extra  work  is  done,  it  is  sufficient  to  set 
out  each  item  of  the  extra  work  and  the  price  thereof.  Shackleford  v. 
Becky  80  Va.  573,  distinguished. 

3.  Mechanics*  Lien —  Verification  of  Account. — No  particular  form  of  verifi- 

cation is  prescribed,  and  the  certificate  of  a  notary  at  the  foot  of  the 
account  filed  that  the  contractor  personally  appeared  before  him,  in  his 
county  or  city,  and  made  oath  to  the  correctness  of  the  account,  is  a 
sufficient  verification  under  the  statute. 

4.  Mechanics'  Lien — Notice  to  Owner  of  Property. — Where  the  account  is 

sufficient,  and  a  copy  thereof,  together  with  a  statement  of  the  inten- 
tion to  claim  the  lien,  is  served  on  the  owner  within  the  time  prescribed 
by  the  statute,  this  is  a  sufficient  notice  to  the  owner,  under  section  2477 
of  the  Code. 

5.  Mechanics*  Lien — Personal  Decree  Against  (honer  and  General  Contractor. — 

Although  the  bill  was  filed  to  enforce  the  lien  of  a  sub-contractor  against 
real  estate  of  the  owner,  yet  if  the  account  is  established  and  the  owner 
admits  funds  in  hand  sufficient  to  pay  it,  and  his  readiness  to  pay,  it 
would  be  a  vain  and  useless  act  to  subject  the  property  to  the  payment 
of  the  lien,  and  it  is  not  error  to  give  a  personal  decree  against  the 
owner  and  general  contractor  for  the  amount  due. 
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Appeal  from  a  decree  of  the  Chancery  Court  of  the  city  of 

Richmond,  rendered  Jtdy  3,  1893. 

Affirined. 

Opinion  states  the  case. 

James  M.  Gregoi^y^  for  appellants. 

D.  C.  Richardson^  for  appellees. 

RiELY,  J.,  delivered  the  opinion  of  the  court. 

This  case  involves  the  validity  of  the  lien  of  a  sub-contractor 
filed  under  the  mechanics'  lien  law. 

In  the  month  of  April,  1890,  John  F.  Bell  entered  into  a 
contract  with  Wirt  E.  Taylor  to  build  for  the  latter  a  dwelling 
house  of  stone  and  brick  in  the  city  of  Richmond.  Bell,  who 
was  a  carpenter,  employed  James  Netherwood  to  do  the  stone 
work  and  furnish  the  necessary  materials  for  the  fixed  sum  of 
$2,350.  Netherwood  furnished  the  materials  and  executed 
the  work  as  required  by  the  plan  and  specifications,  and  to  the 
satisfaction  of  the  architect,  the  general  contractor  and  the 
owner.  There  was  no  complaint  of  the  manner  of  its  execu- 
tion. It  was  only  of  the  delay  in  doing  the  work.  While  the 
work  was  being  done  Netherwood  received  from  Bell  the  sum 
of  $1,175,  and  when  he  had  completed  his  part  of  the  work 
he  applied  to  Bell  for  the  balance  due  to  liim  under  his  contract, 
and  also- the  amount  due  for  some  extra  work,  amounting  in 
ail  to  $1,220.42.  Bell  refused  payment,  because  of  the  loss 
he  alleged  that  he  had  sustained  by  the  delay  of  Netherwood 
in  executing  his  work.  Netherwood  thereupon,  on  the  9th 
day  of  June,  1891,  and  within  thirty  days  after  the  completion 
of  his  work,  filed  in  the  clerk's  office  of  the  Chancery  Court 
of  the  said  city  his  mechanics'  lien  on  the  said  dwelling-house 
for  $1,220.42,  with  interest  thereon  from  the  22nd  of  May, 
Vol.  xci — 12 
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1891,  and  on  the  same  day  gave  notice  thereof  to  Taylor.  On 
the  7th  day  of  October,  1891,  Netherwood  instituted  suit  in 
the  said  Chancery  Court  against  John  F.  Bell,  .Wirt  E.  Tay- 
lor, the  wife  of  Taylor,  and  Charles  A.  Rose,  trustee  in  a  deed 
of  trust  made  by  Taylor  and  wife  on  the  11th  day  of  June, 
1891,  to  enforce  the  said  lien.  John  F.  Bell  and  Wirt  E.  Tay- 
lor separately  demurred  to  and  answered  the  bill.  The  court 
overruled  the  demurrer;  and,  the  cause  coming  on  to  be  heard 
on  the  3d  day  of  July,  1893,  on  the  biU  and  ansAvers,  the 
exhibits  and  the  testimony,  and  it  appearing  that  Taylor  owed 
Bell,  when  Netherwood  gave  Taylor  notice  of  having  filed  his 
mechanics'  lien,  the  sum  of  $1,400 — a  sum  more  than  sufficient 
to  pay  the  claim  of  Netherwood — the  court  held  that  Nether- 
wood  had  acquired  a  valid  lien  on  the  said  house  and  lot  of 
land  for  the  sum  of  $1,220.42,  with  interest  thereon  from  the 
22d  day  of  May,  1891,  and  decreed  that  Wirt  E.  Taylor  and 
John  F.  Bell  pay  to  James  Netherwood  the  said  sum  of  money 
and  the  costs  of  the  suit.^  From  this  decree  and  the  decree 
overruling  the  demurrer  the  appeal  in  this  case  was  taken. 

The  demurrer  and  answers  assailed  the  validity  of  the 
mechanics'  lien  on  four  several  grounds :  First,  because  it  did 
not  sufficiently  describe  the  property;  second,  because  the 
statement  of  the  account  was  not  as  full  as  the  law  required; 
third,  because  the  verification  of  the  account  was  insufficient; 
and,  fourth,  because  the  notice  given  to  the  owner  was  defec- 
tive. 

Section  2475  of  the  Code  declares  what  persons  shall  have  a 
lien  on  any  building  or  structure,  and  so  much  land  therewith 
as  shall  be  necessary  for  the  convenient  use  and  enjoyment  of 
the  premises,  for  performing  labor  about  or  furnishing  materials 
for  the  construction,  repair,  or  improvement  of  such  building 
or  structure. 

By  section  2476  it  is  provided  that  a  general  contractor,  in 
order  to  perfect  such  lien,  shall,  where  the  building  or  struc- 
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tore  is  within  the  corporate  limits  of  the  city  of  Kichmond,  file 
in  the  clerk's  office  of  the  Chancery  Court  of  the  said  city  ''an 
account  showing  the  amount  and  character  of  the  work  done 
or  the  materials  furnished,  the  prices  charged  therefor,  the  pay- 
ments made,  if  any,  and  the  balance  due,  verified  by  the  oath 
of  the  claimant  or  his  agent,  with  a  statement  attached  declar- 
ing his  intention  to  claim  the  benefit  of  said  lien,  and  giving 
a  brief  description  of  the  property  on  which  he  claims  a  lien." 

And  by  section  2477  a  sub-contractor,  in  order  to  perfect  such 
lien,  shall  comply  with  the  provisions  of  section  2476,  which 
are  as  above  quoted,  so  far  as  they  are  material  to  this  contro- 
versy, and,  in  addition,  give  notice,  in  writing,  to  the  owner 
of  the  property  or  his  agent  of  the  amount  and  character  of  his 
claim. 

It  is  further  provided  by  section  2478  that 

"  No  inaccuracy  in  the  account  filed,  or  in  the  description  of  the  property 
to  be  covered  by  the  lien,  shall  invalidate  the  lien,  if  the  property  can  be 
reasonably  identified  by  the  description  given,  and  the  account  conform  sub- 
stantially to  the  requirements  of  the  two  preceding  sections,  and  is  not  wil- 
fallyfelse." 

1.  As  to  the  description  given  of  the  property.  The  object 
of  requiring  a  description  is  to  inform  the  owner  upon  which 
of  his  property  the  lien  is  claimed,  and  to  give  notice  thereof 
to  purchasers  and  creditors,  so  that  they  may  identify  the 
property,  and  protect  themselves  against  the  lien.  "If  the 
property  can  be  reasonably  identified  by  the  description 
given,"  it  is  all  that  the  law  requires.  It  is  here  described  as 
"that  certain  three-story  building.  No.  — ,  situate  and  being 
in  the  city  of  Richmond,  Va. ,  on  Grace  street,  between  Shaf er 
and  Harrison  streets,  and  the  lot  or  piece  of  ground  and  cur- 
tilage appurtenant  to  the  said  building,  fronting  on  said  south 
line  of  Grace  street  49  feet,  and  running  back  156  feet,  more 
or  less,  *  *  *  of  which  Wirt  E.  Taylor  is  the  owner  or 
reputed  owner. "     The  description  ought  to  be  and  is  sufficient 
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to  enable  any  one  to  identify  the  premises  intended  to  be 
covered  bv  the  lien.  It  is  full  and  accurate,  and  leaves  no 
doubt  as  to  the  property  meant.  It  has  been  held  that  a  claim 
filed  against  ''a  three-story  brick  house,  situate  on  the  south 
side  of  Walnut  street,  between  Eleventh  and  Twelfth  streets, 
in  the  city  of  Philadelphia,  of  which  Marker  and  Thorn  were 
the  owners,  or  reputed  owners"  (Harlcer  v.  Conrad^  12  Serg. 
&  K.  301);  and  against  a  building  **  situate  on  the  west  side 
of  Thirteenth  street,  between  Vine  and  James  streets,  in  the 
coimty  of  Philadelphia,  belonging  to  or  said  to  belong  to 
Charles  Springer,"  when  in  point  of  fact  it  was  between  Cal- 
lowhill  and  James,  Callowhill  street  intervening  between  Vine 
and  James  streets  (Springer  v.  KeyB&r^  6  Whart.  187);  and 
against  ''the  wharf  situated  on  Battery  street,  between  Pacific 
and  Jackson  streets,  in  San  Francisco"  {Ilotaling  v.  Cronise, 
2  Cal.  60),  gave  a  sufficiently  accurate  description. 

2.  As  to  the  sufficiency  of  the  account.  It  is  contended  that 
the  account  filed  as  the  basis  of  the  lien  does  not  conform  to 
the  requirements  of  the  law.     The  account  is  as  follows: 

1891. 
May  22. — To  stonework  done  on  Mr.  Wirt  E.  Tay- 
lor's residence  on  Grace  street,  be- 
tween Shaf  er  and  Harrison  streets,  in 
the  city  of  Richmond,  and  materials 
furnished,  as  per  agreement  with 
John  F.  Bell,  general  contractor  for 
said  work, $2,350.00 

Extras:  26  ft.  7  in.  curbing,  at  90  cts.,  -     -     -  23.93 

2H  ft.  tile  at  $1.00, 21.50 

$2,395.42 
Credit  by  cash, 1,175.00 

Balance  due, $1,220.42 
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[t  is  insisted  that  the  account  should  have  set  forth  particu- 
larly and  separately  the  quantity  of  the  various  materials  fur- 
nished and  used  in  the  execution  of  the  stone  work,  the  number 
of  days  of  labor  required  to  perform  the  work,  and  the  respec- 
tive prices  of  the  materials  and  labor;  in  short,  that  it  was 
necessary,  in  order  to  perfect  the  lien,  that  there  should  have 
been  an  itemized  statement  of  the  materials  and  labor  entering 
into  this  charge  in  the  account.  The  evidence  shows  that  the 
stone- work  was  contracted  for  as  an  entirety,  and  for  a  certain 
fixed  sum.  In  such  case  it  was  not  necessary,  if  possible,  to 
furnish  an  itemized  statement  of  the  materials  or  labor.  The 
account  filed  states  what  the  work  was,  and  the  contract 
price.  It  could  not  set  forth  the  specific  quantity  of  the  differ- 
ent materials,  and  the  prices  therefor,  or  the  amount  and  price 
of  the  labor,  as  is  insist^d  on,  when  there  had  been  no  agree- 
ment as  to  the  materials  or  labor  separately,  either  as  to 
quantity  or  price.  It  sets  forth  the  only  contract  that  was 
made,  and  in  doing  so  ''conforms  substantially"  to  the  require- 
ments of  the  law.  The  reason  for  the  strictness  required  in 
having  the  accoimt  show  the  amount  and  character  of  the  work 
done  or  materials  furnished,  and  the  prices  charged  therefor, 
and  the  payments  made,  if  any,  is  to  prevent  fraud  and  collu- 
sion, and  to  enable  the  owner  to  ascertain  and  verify  the  cor- 
rectness of  the  demand,  and  to  give  definite  information  to  pur- 
chasers and  incumbrancers.  Where  the  work  is  contracted 
for  as  an  entirety  for  a  specific  amount,  and  this  is  so  set  out 
in  the  account  filed,  all  the  information  is  given  that  is  needed 
or  can  be  reasonably  required.  It  is  therefore  our  conclusion 
that  the  accoimt  filed  in  this  case  is  sufficient.  And  this  has 
been  the  course  of  decision  of  the  courts  of  last  resort  of  a 
number  of  the  Sftites  having  mechanics'  lien  laws  similar  to 
oxirown.  Guntherv.  Bennett^  72  Md.  384;  Young  v,  Lyman^ 
9  Pa.  St.  449;  Pool  v.  Wedemeyer,  56  Tex.  287;  Ilesion  v. 
Martin^  11  Cal.  41;  France  v.  Woolston^  4  Houst.  561;  Bank 
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V.  Curtis,  18  Conn.  342;  King  v.  Smith,  42  Minn.  286;  Zeed^ 
V.  Little,  42  Minn.  414  and  School  District  v.  Howell,  44  Kan. 
285. 

The  statute  of  Maryland  requires  that  every  such  claim 
shall  set  forth,  among  other  things,  'Hhe  amount  or  sum 
claimed  to  be  due,  and  the  nature  or  kind  of  work,  or  the 
kind  and  amount  of  materials  furnished,  and  the  time  when 
the  materials  were  furnished  or  the  work  done."  In  Gunther 
V.  Bemiett,  supra,  the  court  said:  **The  only  objection  taken 
to  it  [the  bill  of  particulars]  is  that  it  does  not  set  forth  the 
amount  of  materials  furnished.  This  court  has  frequently 
held  that  this  requirement  must  be  complied  with.  But  where 
there  is  a  contract,  as  here,  both  to  do  the  work  and  furnish 
the  materials  for  a  certain  sum,  it  is  not  required  to  do  more 
than  set  out  the  contract  price,  and  for  the  obvious  reason 
that,  under  the  contract  itself,  no  amount  has  been  fixed  either 
for  the  work  or  materials  separately." 

Counsel  for  the  appellants  rely  upon  the  case  of  Shackleford 
V.  Beck,  80  Va.,  573,  as  authority  for  the  contention  that 
an  itemized  account  is  required  by  the  statute  to  be  filed  in 
every  case.  An  examination  of  that  case  shows  that  it  was 
unlike  this  in  important  features,  and  that  it  did  not  proceed 
to  the  extent  claimed.  There,  while  the  original  contract 
was,  it  is  true,  for  a  sum  in  gross,  there  were  also  charges  for 
extra  work.  Payments  had  been  made,  and  the  balance  due 
on  the  account  struck.  The  account  filed  in  that  case  was 
merely  for  this  balance.  All  the  items  of  work,  the  prices 
thereof,  and  the  payments  made,  were  omitted  from  the 
account,  and  there  was  nothing  to  show  how  the  balance 
claimed  to  be  due  was  arrived  at.  It  really  gave  no  informa- 
tion by  which  its  correctness  could  be  verified,  but  in  this  case 
the  account  filed  sets  forth  what  the  contract  for  the  stone- 
work was,  and  the  price  agreed  to  be  paid,  together  with  each 
item  of  extra  work,  and  the  price  thereof,  and,  after  apply- 
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ing  the  pa\Tnents  made  to  the  general  aggregate,  ascertains 
the  balance  due.  The  accounts  filed  in  that  case  and  in  this 
are  in  striking  contrast  in  essential  elements.  There  is  noth- 
ing in  the  opinion  of  the  court  in  SJvacld^ford  v.  Bech^  sxipra^ 
from  which  it  can  be  concluded  that,  imder  the  law  as  it  then 
was,  and  under  which  that  case  was  decided,  an  account  con- 
taining the  simple  statement  of  the  work  done  or  materials 
furnished  under  a  contract  for  a  sum  in  gross  would  not  be 
held  sufficient.  Said  the  court  in  that  case:  *'But  if  it  be 
true,  as  insisted,  that  where  a  contract  is  made  in  gross  for 
the  erection  of  a  building,  and  supplying  the  material  entering 
into  its  construction,  the  law  is  complied  with  by  filing  a  state- 
ment of  the  amount  due  and  owing  for  the  work,  it  is  not  appli- 
cable in  this  case,  because  a  considerable  portion  of  the  work 
was  done,  and  material  furnished,  under  a  verbal  contract  or 
contracts,  outside  of  and  not  included  in  the  WTitten  contract 
with  Beck ;  all  of  which  are  embraced  in  the  itemized  account 
rendered  by  appellant  to  Beck,  but  which  account  was  not 
filed  by  appellant  in  the  clerk's  office  to  bo  recorded  as  the 
law  requires."  80  Va.  577.  This  decision  was  rendered 
June  25,  1885,  when  the  statute  (Code  1873,  ch.  115,  sec.  4) 
required  that  the  contractor  should  file  *'a  true  account  of  the 
work  done  or  materials  furnished."  Since  then  the  law  has 
been  much  modified.  The  word  ''true"  has  been  omitted 
from  the  requirement  of  the  statute,  and  a  new  section  incor- 
porated (Code  1887,  section  2478),  which  provides  that  ''no 
inaccuracy  in  the  account  filed  ^  *  *  shall  invalidate  the 
hen  if  *  *  *  the  account  conform  substantially  to  the 
requirements"  of  the  statute,  "and  is  not  willfully  false." 

3.  As  to  the  verification  of  the  account.  The  statute  re- 
quires that  the  account  shall  be  verified  by  the  oath  of  the 
claimant  or  his  agent.  It  prescribes  no  particular  form  of 
verification.  At  the  foot  of  the  account  filed  in  this  case  is 
appended  the  certificate  of  the  notary  that  James  Netherwood 
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personally  appeared  before  him  and  ^'made  oath  to  the  correct- 
ness of  the  account."  This  is  a  sufficient  verification  under 
the  statute.  The  case  of  McDonald  v.  Rosengarten^  134  111. 
126,  relied  on  by  counsel  for  appellants  to  show  that  the 
affidavit  here  was  defective,  differs  materially  from  this.  The 
afflda\it  to  the  account  there  was  merely  that  the  claimant 
"had  performed  the  labor  and  furnished  the  materials  set  forth 
in  the  statement  of  claim  for  a  lien."  Under  the  statute  of 
Illinois  no  lien  can  be  had  unless  the  work  shall  be  done  or 
materials  be  furnished  within  a  given  time  from  the  commence- 
ment of  the  work,  or  the  delivery  of  the  material.  *'Time," 
said  the  court  in  the  case  cited  above,  "is  therefore  an  indis- 
pensable element  to  be  considered  in  the  enforcement  of  any 
hen  under  the  statute,  and  no  lien  can  be  enforced  disregard- 
ing the  terms  of  the  statute."  The  affidavit  was,  therefore, 
held  to  be  fatally  defective,  because  of  the  omission  of  the  ele- 
ment of  time,  as  required  by  the  statute. 

4.  As  to  the  notice  to  the  owner.  It  is  proved  that  on  the 
day  the  Uen  was  perfected  an  exact  copy  of  the  account  as 
filed  in  the  clerk's  office  of  the  Chancery  Comi;,  and  of  the 
statement  for  the  lien  attached  to  the  account,  was  served  on 
Taylor,  the  owner.  We  have  already  shown  that  the  account 
tiled  was  a  sufficient  comphance  with  the  statute,  and  it  there- 
fore follows,  as  a  matter  of  course,  that  the  notice  given  to 
the  owner,  as  above  stated,  was  sufficient. 

It  was  insisted  that  the  plaintiff  was  not  entitled  to  enforce 
the  lien  for  his  full  claim  because  of  the  delay  in  executing  his 
work.  When  BeU  secured  the  contract  for  building  the  house 
for  Taylor  he  solicited  Netherwood  to  contract  for  the  stone 
work.  The  plan  and  specifications  required  that  the  stone  to 
be  used  in  the  construction  of  the  building  should  be  obtained 
from  the  Alderson  Brownstone  Company.  Netherwood  had 
formerly  met  with  much  delay  in  getting  stone  from  this  corn- 
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pany,  and  he  hesitated  to  make  an  estimate  for  the  work.     He 
was  induced  to  do  so  by  the  following  letter: 
'^JT/*.  James  Nether^wood: 

*'I  have  the  contract  on  Taylor's  house.  Please  make  out 
a  list  of  the  stone  at  once,  and  hand  it  to  Mr.  Wilson  or  Mr. 
James  D.  Crump.  Mr.  West  will  bind  them  to  furnish  you 
the  stone  in  a  certain  time,  and  you  to  write  me  a  proposition 
to  do  the  stone- work  as  per  plan  and  specifications  for  so 
much,  and  agree  not  to  delay  the  work  any  time  after  the 
stone  is  delivered  to  you.  I  leave  the  plans  in  your  oiBce. 
Pl^ise  return  them  to  me  to-night.     Yours  truly, 

"John  F.  Bell,  1009  W.  Main  street. 

'*AprU8th,  1890." 

Messrs.  Wilson  and  Crimip  were  officers  of  the  Alderson 
Brownstone  Company,  and  Mr.  West  was  the  architect  of  the 
house  to  be  built  for  Mr.  Taylor,  and  furnished  the  plans  and 
specifications.  No  time  was  specified  within  which  Nether- 
wood  should  complete  his  work.  He  only  agreed  not  to  delay 
it  at  any  time  after  the  stone  was  delivered  to  him.  It  is  ap- 
parent from  the  evidence  that  there  was  great  delay  in  com- 
pleting the  house  so  as  to  be  occupied  by  Taylor,  and  consider- 
able delay  in  doing  the  stone- work.  We  are  satisfied,  how-  * 
ever,  from  the  evidence,  that  the  delay  was  not  the  fault  of 
Netherwood,  but  caused  by  the  delay  in  delivering  to  him 
the  stone.  He  ordered  it  promptly  from  the  company  after 
receiving  from  Bell  the  contract  for  the  work,  and  did  not 
delay  the  work  after  the  stone  was  delivered  to  him.  There 
was  not  sufficient  ground  to  abate  the  amount  for  which  the 
hen  was  claimed,    and  the  Chancery  Court  rightly  so  held. 

It  is  also  assigned  as  error  that,  while  the  bill  w^as  filed  to 
enforce  the  lien  against  the  house  and  lot  of  Taylor,  the  court 
entered  a  personal  decree  against  Wirt  E.  Taylor  and  John  F. 
BeU  for  the  amount  of  the  lien.  The  court,  by  its  decree, 
established  the  lien  for  the  amount  for  which  it  was  perfected 
Vol.  xci — 13. 
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under  the  statute,  and  entered  the  decree  against  Taylor  and 
Bell,  as  stated.  While  it  would  have  been  more  regular  and 
proper  to  have  decreed  that  the  property  be  subjected,  by  a 
sale,  to  the  payment  of  the  lien,  yet,  inasmuch  as  all  the  par- 
ties were  properly  before  the  court,  and  the  court  ascertained 
that  BeU,  the  general  contractor,  owed  James  Netherwood 
the  amount  claimed  under  the  lien,  and  that  Taylor  owed  Bell 
more  than  enough  to  satisfy  the  lien,  neither  of  them  is  injured 
by  the  form  of  the  decree,  nor  has  any  good  cause  for  com- 
plaint. Taylor,  in  his  answer,  admits  that  he  holds  in  his 
hands  the  amount  of  money  claimed,  to  be  paid  to  Bell  or 
otherwise,  as  the  court  may  direct.  It  would  be  a  vain  and 
useless  act  to  subject  the  property  to  the  payment  of  the  lien 
when  the  owner  already  had  the  money  in  hand  to  pay  it,  and 
only  waited  for  the  court  to  decide  to  whom  he  should  pay  it. 
There  was  no  occasion,  therefore,  for  the  court  to  direct  that 
Taylor's  property  on  which  the  lien  was  perfected  should  be 
sold,  but  only  to  decree  to  whom  the  money  should  be  paid. 
We  are  therefore  of  the  opinion,  that  the  decree  of  the 
Chancery  Court,  from  which  the  appeal  was  taken,  must  be 
affirmed. 

Affirmed. 
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Bell  and  Another  for,  &c.,  v.  Farmville  and  Powhatan 
Railroad  Company  and  Another. 

February  7,  1895. 

1.  Jurisdiction — Removed  of  Causes — Consent. — Parties  to  a  suit  may  consent 

that  the  suit  shall  be  docketed  and  heard  in  a  court  having  general  juris- 
diction of  that  class  of  cases,  and  such  consent  is  a  waiver  of  objection 
to  the  jurisdiction  of  the  court.  Taking  and  agreeing  to  a  continuance 
is  evidence  of  having  made  one's  self  a  party  to  the  record,  and  is  a 
recognition  that  the  case  is  in  that  court,  and  it  is  too  late  afterwards  to 
object  to  the  jurisdiction  of  the  court. 

2.  Removal   op  Causes — Record — Papers — Presumption. — When  a  case  has 

been  removed  from  one  court  to  another,  although  the  clerk  of  the 
former  court  has  not  made  the  copies  of  rules  and  orders  required  by 
section  3318  of  the  Code,  yet,  where  it  appears  that  the  whole  record 
was  before  the  Circuit  Court  when  it  decided  the  case,  this  court  will 
not  presume  that  the  case  was  heard  and  decided  in  the  lower  court  in 
the  absence  of  any  of  the  papers  in  the  case. 

3.  County  Bonds — Irregularities — Curative  Act. — ^The  Legislature  has  power 

to  authorize  a  county  or  other  municipality  to  subscribe  to  the  stock  of 
a  railroad  company  and  to  issue  bonds  for  such  subscription.  Although, 
by  reason  of  mistake,  carelessness,  or  other  cause,  a  county  has  failed  to 
comply  with  the  conditions  precedent  to  the  exercise  of  a  power  con- 
ferred upon  it  by  the  legislature  to  issue  bonds,  still  the  Legislature  can 
cure  all  irregularities  by  subsequent  legislation,  and  make  such  bonds  as 
valid  and  binuing  as  if  all  the  conditions  precedent  had  been  strictly 
complied  with. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of 
Petersburg,  rendered  on  the  13th  day  of  February,  1893,  in 
a  suit  in  chancery,  wherein  the  appellants  were  the  complain- 
ants, and  the  appellees  were  the  defendants. 

AJfrmed, 
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The  record  certified  to  this  court  by  the  clerk  of  the  Circuit 
Court  of  the  city  of  Petersburg  contains  the  following  certifi- 
cates of  the  clerk  of  that  court: 

"Beit  remembered  that  heretofore,  to- wit:  in  the  clerk's 
office  of  the  Circuit  Court  for  the  county  of  Powhatan  on  the 
2nd  day  of  January,  1891,  came  Wm.  M.  Flanagan  and  Kobt. 
Bell,  by  counsel,  and  filed  their  biU  of  complaint  in  chancery 
against  the  Board  of  Supervisors  of  Powhatan  county  and  the 
Farmville  &  Powhatan  railroad  company,  which  biU  with  all 
the  exhibits  therewith  filed,  and  the  order  of  injunction  thereon 
endorsed,  is  as  follows:" 

Then  follows  a  copy  of  the  bill  and  exhibits. 

"And  at  another  day,  to-wit:  At  rules  held  in  the  clerk's 
office  of  Powhatan  Circuit  Court,  on  the  first  Monday  in  Feb- 
ruary, 1891,  the  said  bill  was  taken  for  confessed  as  to  the 
defendant,  the  Board  of  Supervisors  of  Powhatan  county ;  and 
thereupon  came  the  defendant,  the  Powhatan  Kailroad  Com- 
pany, and  filed  its  demurrer  and  answer,  which  with  the  ex- 
hibits therewith  is  as  follows:" 

The  demurrer  and  answers  are  copied  in  the  record,  and 
afterwards  sundry  petitions,  demurrers,  and  answers,  and  also 
"amended  and  supplemental  bill  No.  1,  and  answer  of  defend- 
ant board,"  all  of  which  were  filed  while  the  case  was  pending 
in  the  Circuit  Court  of  Powhatan  county,  and  the  proceedings 
had  thereon  from  time  to  time  by  said  court,  are  lilcewise 
copied  in  the  record.  The  removal  of  the  case  to  Chesterfield 
county  and  the  docketing  there,  and  the  removal  to  the  Circuit 
Court  of  Petersburg  and  the  docketing  there,  are  thus  certi- 
fied in  the  record  of  this  cause,  as  made  by  the  clerk  of  the 
Circuit  Court  of  Petersburg: 

"And  at  another  day,  to-wit:  At  a  Circuit  Court,  continued 
and  held  for  the  county  of  Powhatan,  at  the  courthouse 
thereof,  on  the  23rd  day  of  April,  1892,  the  judge  of  this  court 
being  so  situated  as  to  render  it  improper,  in  his  opinion,  for 
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him  to  decide  this  cause,  or  preside  at  the  trial  thereof,  the 
court  doth  order  that  this  cause  be  removed  to  the  Circuit 
Court  of  the  county  of  Chestorfield^for^all  further  proceedings 
therein. 

**And  at  another  day,  to- wit:  At  a  Circuit  Court,  continued 
and  held  for  the  county  of  Chesterfield,  at  the  courthouse 
thereof,  on  the  24th  day  of  May,  1892. 

*'This  cause,  which  was  removed  to  this  court  from  the  Cir- 
cuit ('ourt  of  Powhatan  county,  is  ordered  to  be  docketed  in 
this  court,  which  is  accordingly  done.  By  consent  of  all 
parties,  by  counsel,  given  in  open  court  and  entered  of  record, 
this  cause  is  submitted  to  the  judge  of  this  court  for  decision 
and  decree  in  vacation. 

Decree  removing  caicse  to  Petersbnrfj. 

"And  at  another  day,  to- wit:  At  a  Circuit  Court,  held  for 
the  county  of  Chesterfield,  at  the  courthouse  thereof,  on  the 
28th  day  of  November,  1892.  By  consent  of  all  parties  to  this 
cause,  by  counsel,  it  is  ordered  that  this  cause  be  removed  to 
the  Circuit  Court  of  the  city  of  Petersburg  to  be  therein 
further  proceeded  in. 

Decree  Docketing  Cause  in  Petersburg, 

''And  at  another  day,  to- wit:  At  a  Circuit  Court,  held  for 
the  city  of  Petersburg,  at  the  courthouse  thereof,  on  the  5th 
day  of  December,  1892. 

"This  cause,  which  was  removed  to  this  court  from  the  Cir- 
cuit Court  of  Chesterfield  county,  was  this  day  docketed  in 
this  court,  by  consent  of  the  parties,  by  counsel.  And,  there- 
upon, on  the  motion  of  the  plaintiffs,  by  counsel,  leave  is  given 
them  to  file  their  supplemental  and  amended  bill  No.  2,  which 
bill  is  accordingly  filed. " 

None  of  the  orders  made  by  the  Circuit  Court  of  Powhatan 
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county  bear  the  certificate  of  the  clerk  of  that  court,  nor  are 
the  orders  made  by  the  Circuit  Court  of  Chesterfield  county 
certified  by  the  clerk  of  the  latter  court. 

After  the  case  was  docketed  in  the  Circuit  (^ourt  of  Peters- 
burg, the  complainants  filed  ''amended  and  supplemental  bill 
Xo.  2,"  in  which  they  refer  to  their  "original  and  amended 
and  supplemental  bills"  then  pending  in  that  court,  and  pray, 
amongst  other  things,  that  ''the  relief  prayed  for  in  the  bills 
aforesaid  may  be  granted." 

The  cause  then  proceeded,  without  objection  as  to  jurisdic- 
tion, until  the  final  decree  was  rendered.  The  other  facts 
sufficiently  appear  from  the  opinion  of  Buchanan,  J. 

W.  M,  Flanagan^  and  E,  P.  Bnford^  for  appellants. 

Pegram  c6  StringfeUoio  and  J.  P.  Fitzgerald^  for  appellees. 

Buchanan,  J. ,  delivered  the  opinion  of  the  court. 

The  first  assignment  of  error  in  this  case  is  that  the  Circuit 
Court  of  the  city  of  Petersburg,  which  entered  the  decree 
appealed  from,  had  no  jurisdiction  of  the  case.  It  appears  from 
the  record  that  the  suit  was  brought  in  the  Circuit  Court  of 
Powhatan  county  by  the  appellants,  William  M.  Flanagan  and 
Robert  Bell,  citizens  and  taxpayers  of  that  county,  for  the 
benefit  of  themselves  and  other  taxpayers,  against  the  Farm- 
ville &  Powhatan  Eailroad  Company  and  the  Board  of  Super- 
visors of  that  county,  to  enjoin  the  railroad  company  from 
asserting  and  exercising  any  rights  under  an  alleged  subscrip- 
tion of  $40,000,  made  by  that  county  to  the  railroad  company, 
and  to  restrain  the  board  of  supervisors  from  levying  taxes  to 
pay  the  bonds  issued  to  pay  such  subscription,  to  set  aside  and 
annul  the  same,  and  for  general  relief.  After  the  cause  had 
been  pending  in  that  court  from  January,  1891,  to  April, 
1892,  during  which  time  the  bill  and  amended  bill,  petitions, 


Digitized  by  LjOOQIC 


Va.]  Bell  v.  Farmville,  &c.,  K.  Co.  103 

Opinion. 

demurrers,  and  answers  had  been  filed,  the  case  was  removed 
to  the  Circuit  Court  of  Chesterfield  county,  because  the  judge 
was  so  situated  that,  in  his  judgment,  it  was  improper  for  him 
to  try  the  cause.  In  December  of  that  year,  by  consent  of 
parties,  the  cause  was  removed  from  the  Circuit  Court  of 
Chesterfield  county  to  the  Circuit  Court  of  the  city  of  Peters- 
burg. The  papers  copied  into  the  record  show  these  facts. 
But  the  clerk  of  the  Circuit  Court  of  Powhatan  county  failed 
to  make  and  certify  copies  of  the  rules  and  orders  made  in  his 
court  in  the  case  before  its  removal  to  Chesterfield  county,  as 
required  by  section  3818  of  the  Code.  The  clerk  of  the  Cir- 
cuit Court  of  Chesterfield  was  guilty  of  the  same  negligence 
when  the  case  was  removed  from  his  court  to  the  Circuit  Court 
of  the  city  of  Petersburg.  It*  is  contended  by  the  appellants 
that,  since  the  suit  was  brought  in  the  Circuit  Court  of  Pow- 
hatan county,  and  there  is  no  record  evidence  of  its  removal  to 
the  Circuit  Court  of  the  city  of  Petersburg,  the  last-named 
court  had  no  jurisdiction  of  the  case.  If  there  had  been  no 
appearance  in  the  case  in  that  court  by  the  party  raising  the 
objection  to  its  jurisdiction,  it  might  present  a  question  of 
some  difficulty.  But  the  appellants  here  (the  complainants  in 
the  court  below)  consented  to  the  docketing  of  the  case  in  that 
court,  and  the  following  order  was  entered  at  its  December 
term,  1892:  ''This  cause,  which  was  removed  to  this  court 
from  the  Circuit  Court  of  Chesterfield  county,  was  this  day 
docketed  in  this  court  by  consent  of  the  parties  by  counsel; 
and  thereupon,  on  motion  of  the  plaintiffs  by  counsel,  leave  is 
given  them  to  file  their  supplemental  and  amended  bill  No.  2, 
which  is  accordingly  filed."  The  case  was  then  proceeded  in 
to  a  final  decree,  without  objection  upon  the  part  of  any  one. 
The  Circuit  Court  of  Petersburg  had  general  jurisdiction  of 
the  class  of  cases  to  which  this  case  belongs,  and  by  consenting 
that  this  case  might  be  docketed  and  proceeded  in  in  that  court 
the  appellants  waived  all  right  to  object  to  its  jurisdiction, 
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even  though  there  had  never  been  any  order  removing  the  case 
from  the  Circuit  Court  of  Powhatan  county.  The  mere  fact* 
of  a  party  taking  and  agreeing  to  a  continuance  is  evidence  of 
his  having  made  himself  a  party  to  the  record,  and  of  his  hav- 
ing recognized  the  case  as  in  court.  It  is  too  late  afterwards 
for  him  to  say  that  he  has  not  been  regularly  brought  into 
court.  Harvey  v.  Skipwith^  16  Gratt.  414,  415.  If  other 
authority  were  required  for  a  proposition  of  law  so  plain,  it 
will  be  found  in  a  decision  of  this  court  in  the  case  of  Mc Alex- 
ander V.  Hairston^  reported  in  10  Leigh,  486.  There  an  action 
of  slander  was  instituted  in  the  Circuit  Superior  Court  of  Law 
and  Chancery  for  Floyd  county.  The  judge  of  that  court, 
being  so  situated  that  he  could  not  try  the  case,  removed  it 
after  the  issues  had  been  made,  to  the  County  Court  of  the 
county.  Trial  was  had  in  that  court,  and  a  judgment  rendered. 
Upon  a  writ  of  error  the  Circuit  Superior  Court  of  Mont- 
gomery county  reversed  it,  on  the  ground  that  the  County 
Court  had  no  jurisdiction  of  the  case ;  but  upon  a  writ  of  error 
to  this  court  the  judgment  of  the  Circuit  Court  was  reversed, 
and  that  of  the  County  Court  affirmed.  In  delivering  the 
opinion  of  this  court  m  that  case,  Judge  Stanard  said :  ''With- 
out deciding,  or  even  considering,  the  question  whether  the 
order  of  the  Superior  Court,  made  by  consent  of  the  parties, 
removing  the  case  to  the  County  Court  for  trial,  would  j9rojt>rto 
vigore  place  the  case,  in  its  then  condition,  in  the  County 
Court  for  trial,  ^  *  *  j  am  of  opinion  that  parties  may, 
by  consent,  make  up  the  pleadings  and  issue  in  a  case,  and 
have  it  docketed  in  any  court  having  jurisdiction  for  the  trial 
of  such  a  case;  that  over  a  case  so  docketed,  on  the  parties 
appearing  before  the  court  in  which  it  may  be  so  docketed, 
making  no  objection  to  the  regularity  of  the  docketing  of  it, 
that  court  may  exercise  jurisdiction ;  and  that  the  objection  to 
the  jurisdiction  of  the  court,  coming  for  the  first  time  after 
the  trial  and  judgment  in  the  case,  cannot  be  sustained." 
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The  appellants  insist  further,  if  it  be  held  that  the  Circuit 
T^ourt  of  the  city  of  Petersburg  had  jurisdiction  of  the  case, 
the  papers  filed  in  the  case  before  it  was  docketed  in  that  court 
cannot  be  considered  as  parts  of  the  record.  This  view  can- 
not be  sustained.  The  whole  record  as  copied  was  before  the 
Circuit  Court  when  it  decided  the  case.  This  is  shown  by  the 
proceedings  had  and  pleadings  tiled  in  the  Circuit  Court  of  the 
city  of  Petersburg.  In  the  second  amended  and  supi)lemental 
bill,  filed  in  the  case  after  it  was  docketed  in  that  court,  the 
statement  is  made  that  the  original  bill  was  then  pending  in 
that  court.  The  final  decree  in  the  case  dissolves  the  injunc- 
tion granted  in  the  case,  and  dismisses  the  original  and 
amended  and  supplemental  bills.  These  bills,  with  all  the 
other  pleadings,  and  the  proofs  taken  in  the  case,  must,  there- 
fore, have  been  before  the  court  when  that  decree  was  entered. 
It  is  not  to  be  presumed  that  counsel  would  argue  and  the 
court  decide  a  case  in  the  absence  of  these  papers,  when  the 
record  shows  as  a  matter  of  fact  that  aU  of  the  papers  were 
then  in  that  court. 

Another  ground  of  objection  relie<I  upon  by  the  appellants  is, 
that  the  bonds  issued  by  the  county  of  Powhatan  in  payment 
of  its  stock  subscriptions  to  the  railroad  company  are  invalid 
because  of  numerous  irregularities  attending  the  election 
authorizing  their  issue.  Among  the  more  important  of  the^e 
are  the  allegations  that  the  order  of  the  County  Court  direct- 
ing the  election  was  irregular  and  void ;  that  no  legal  notice 
was  given  of  the  election;  that  the  election  itself  was  irregular 
and  illegal ;  that  the  meetings  of  the  board  of  supervisors  ap- 
pointing commissioners  to  make  the  subscription  of  stock  to 
the  railroad  company,  and  also  their  meetings  directing  the 
bonds  to  be  issued,  were  illegal ;  and  that  the  bonds  issued  are 
payable  at  a  different  date  from  that  provided  by  the  statute 
aathorizing  their  issue.     The  record  shows  that  the  election, 
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validity  of  which  is  in  question,  was  held  on  the  seventh  day  of 
August,  1886;  that  the  stock  subscription  was  made  on  thfl 
5th  day  of  September  of  that  year;  that  the  bonds  were  issued 
by  the  board  of  supervisors,  and  delivered  to  the  railroad  com- 
pany on  the  14th  day  of  October,  1887,  and  were  turned  over 
by  that  company  to  the  Bermuda  Construction  Company,  on 
account  of  what  the  railroad  company  owed  that  company  for 
building  the  railroad;  and  that  the  construction  company  dis- 
posed of  them  to  various  holders.     The  holders  of  the  bonds, 
who  are  parties  to  this  suit,  claim  that  they  are  bona  fide  pur- 
chasers for  value,   and  that,  although  the  proceedings  had 
prior  to  their  issue,  and  which  were  conditions  precedent,  may 
have  been  irregular,  or  even  in  violation  of  the  law  which 
authorized  their  issue  (which  is  denied),  still  the  recital  on  the 
face  of  the  bonds  that  they  were  issued  pursuant  to  the  law 
which  authorized  their  issue  estops  the  appellants  from  question- 
ing their  validity.     They  also  claim  that  the  county  of  Pow- 
hatan and  its  taxpayers  are  estopped  from  questioning  their 
validity  by  reason  of  their  failure  to  interfere  and  enjoin  their 
issue  when  they  were  about  to  be  issued,  before  the  rights  of 
bona  fide  third  parties  had  accrued,  and  by  receiving  and  keep- 
ing the  proceeds  or  benefits  derived  from  them.     They  claim 
that  the  bond§  were  used  for  the  purpose  of  paying  for  the  con- 
struction of  the  railroad  through  the  county,  and  that  no  ob- 
jection was  made  to  the  action  of  the  board  of  supervisors  in 
issuing  and  delivering  them  to  the  railroad  company,  nor  any 
steps  taken  to  question  their  validity,  until  the  16th  day  of 
December,  1890,  when  this  suit  was  brought,  and  the  injunc- 
tion hereinbefore  mentioned  was  obtained.     This  was  more 
than  four  years  after  the  election  was  held,  more  than  three 
years  after  the  bonds  were  issued,  and  several  months  after 
the  railroad  was  completed. 

It  is  also  contended  by  the  appellees  that,  even  if  the  facts 
stated  in  the  bill  and  amended  biUs  were  true,  and  the  matters 
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of  estoppel  relied  upon  were  held  to  be  sufficient,  still  the  ap- 
*pellants  are  not  entitled  to  the  relief  sought,  because  the  action 
of  the  authorities  of  Powhatan  county  in  making  the  subscrip- 
tion to  the  railroad  company  and  in  issuing  and  delivering  the 
bonds  in  payment  thereof  was  ratified  and  confinned  by  the 
General  Assembly  by  act  approved  February  8,  1888.  If  it 
be  true,  as  claimed,  that  the  legislature  has  ratified  and  con- 
firmed the  action  of  the  county  in  making  such  subscription 
and  issuing  such  bonds,  it  will  be  unnecessary  to  consider  any 
of  the  qu^tions  raised  in  the  case  as  to  their  regularity  or 
vahdity ;  for  the  power  of  the  legislature  to  authorize  a  county 
or  other  municipality  to  make  such  a  subscription  to  the  stock 
of  a  railroad  company,  and  to  issue  bonds  with  which  to  pay 
it,  is  settled  in  this  State.  And  it  is  also  settled  that  if,  by 
reason  of  mistake,  carelessness,  or  other  causes,  the  conditions 
precedent  to  the  exercise  of  such  power  by  the  municipality 
have  not  been  complied  with,  the  legislature  can  cure  all 
irr^ularities  by  subsequent  legislation,  and  make  such  con- 
tracts as  valid  and  binding  as  if  aU  the  conditions  precedent 
had  been  strictly  complied  with.  Redd  v.  Supervisors^  31 
Gratt.  695;  SupervUorH  v.  Randolph^  89  Va.  614.  The 
effect  of  the  act  of  Febuary  8,  1888,  will  now  be  considered. 
The  act  is  as  follows : 


"  WhereaSt  the  counties  of  Cumberland  and  Powhatan  have  each  sub- 
scribed forty  thousand  dollars  to  the  capital  stock  of  the  Farmville  and  Pow- 
hatan Railroad  Company,  and  have  paid  such  subscription  in  conditional 
bonds,  as  authorized  by  an  act  of  Assembly  approved  February  fifth, 
eighteen  hundred  and  eighty-six,  entitled  *  An  act  to  authorize  a  subscription 
by  the  counties  of  Cumberland  and  Powhatan  to  the  stock  of  the  Farmville 
and  Powhatan  Railroad  Company  ;'  therefore, 

"1.  Be  it  enacted  by  the  General  Ansembly  of  Virginia^  That  on  the  com- 
pletion of  the  Farmville  and  Powhatan  Railroad,  as  proposed,  across  the 
counties  of  Cumberland  and  Powhatan,  respectively,  the  said  conditional 
bonds,  issued  by  the  said  counties  respectively,  shall,  in  the  discretion  of 
the  respective  boards  of  supervisors  of  said  counties,  be  exchanged  for 
coupon  bonds,  stating  that  the  sum  due  is  for  value  received,  aggregating  an 
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equal  amount,  with  like  conditions  as  to  rate  of  interest  and  time  and  place 
of  payment  of  principal  and  interest.  On  such  exchange  being  made,  there 
shall  be  delivered  to  such  county,  certificates  of  stock  of  the  Farmville  and 
Powhatan  Railroad  Company  for  au  amount  equal  to  that  of  said  coupon 
bonds  delivered.** 


The  general  rule  of  construction  is  that  a  statute  ought  not 
to  be  given  a  retrospective  effect,  unless  it  can  be  ascertained 
with  certainty  from  the  language  of  the  act  that  such  was  the 
intention  of  the  legislature.  Mr.  Dillon  says  (Vol.  2,  Mun. 
Corp.,  sec.  oW):  '' Subsequent  legislative  sanction  within  con- 
stitutional limits  is  equivalent  to  original  authority,  but  the 
intention  of  the  legislature  to  validate  the  subscription,  or  the 
bonds,  must  clearly  appear  from  the  terms  of  the  curative 
act."  Mr.  Cooley  says:  ''Legislation  of  this  character  is  ex- 
ceedingly liable  to  abuse ;  and  it  is  a  sound  rule  of  construction 
that  a  statute  should  have  a  prospective  opemtion  only,  unless 
its  terms  show  clearly  a  legislative  intention  that  it  should 
operate  retrospectively."  Cooley,  Const.  Lim.  456.  Test- 
ing the  act  in  question  by  these  rules,  it  would  seem  that  its 
only  effect  would  be  to  give  to  the  boards  of  supervisors  of 
those  counties,  respectively,  the  right,  if  they  chose  to  exercise 
it,  of  exchanging  coupon  bonds  for  the  conditional  bonds 
theretofore  issued,  and  to  receive  an  equal  amount  of  stock  of 
the  railroad  company  therefor,  without  in  any  way  depriving 
those  counties,  or  their  taxpayers,  of  the  right  of  setting  up 
any  defense  which  they  might  have  to  the  validity  of  the  con- 
ditional bonds.  This  seems  to  be  the  fair  and  legitimate  con- 
struction of  the  act^  for  there  is  nothing  in  it  that  shows  with 
clearness  and  certainty  an  intention  to  ratify.  As  was  said 
in  State  v.  StoU,  17  Wall,  on  p.  436:  ''If  the  legislature  in- 
tended to  do  what  is  claimed,  they  ought  to  have  done  so 
openly,  intelligibly,  and  in  language  that  could  not  be  mis- 
understood. And  as  a  doubtful  or  obscure  declaration  would 
not  be  justifiable,  so  it  is  not  to  be  imputed."     Hays  v.  Holly 
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Sprinys^  114  U.  S.  120,  126.  To  give  it  the  construction 
contended  for,  would  be  to  hold,  it  seemed  to  nie,  that  an  act 
passed  ostensibly  for  the  purpose  of  gi>'ing  a  privilege  or  grant- 
ing a  power  would  result  in  taking  away  a  right,  or  in  cutting 
off  a  remedy ;  and,  if  it  were  a  question  of  first  impression  in 
this  court,  I  would  be  unwilling  to  give  it  the  construction 
coDtended  for.  But  the  same  question  has  been  before  this 
court  once  upon  this  very  statute,  and  once  upon  a  similar 
statute,  and  the  court  adopted  the  construction  contended  for 
by  the  appellees. 

In  the  case  of  Redd  v.  Supervisors^  supra^  a  statute  was 
held  to  ratify  and  confirm  a  subscription  to  a  railroad  com- 
pany made  by  that  county.  The  people  of  Henry  county  had 
voted  a  subscription  of  $100,000  to  the  capital  stock  of  the 
Danville  and  New  River  Railroad  Company.  Before  the 
bonds  were  issued,  a  suit  was  brought  by  taxpayers  of  that 
county  to  enjoin  the  issue  of  the  bonds  with  which  to  pay  the 
subscription,  alleging  that  the  proceedings  which  led  up  to  the 
subscription  were  irregular  and  illegal.  While  that  case, 
which  had  been  appealed,  was  pending  in  this  court,  the  Gen- 
eral Assembly  passed  a  statute,  which  will  be  found  in  the 
Acts  of  Assembly  of  1878-'79,  p.  282.  In  the  preamble  of 
that  act  it  is  recited  that  a  subscription  of  $100,000  had  been 
voted  by  the  people  of  that  county  to  the  stock  of  that  rail- 
road company,  and  then  it  is  recited  that  it  has  been  suggested 
that  the  said  subscription  of  $100,000  may  require  the  imposi- 
tion of  an  annual  tax  in  excess  of  the  amount  on  the  $100 
value  of  taxable  property  specified  in  section  62,  ch.  61,  of 
the  Code  of  1873.  For  that  reason  the  statute  Avas  passed 
which  authorized  the  supervisors  of  that  county  to  carry  out 
the  wishes  of  the  majority  of  the  voters  of  that  county  as  ex- 
pressed by  said  vote,  or  which  may  hereafter  be  expressed  by 
the  voters  of  said  county,  and  to  assess  and  levy  such  tax  as 
might  be  necessary  to  pay  that  subscription,  or  any  such  sub- 
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scription  to  said  company  as  might  hereafter  be  made,  etc. 
The  act  seems  to  contemplate  that  the  vote  already  taken 
might,  for  some  cause,  be  held  invalid,  and  that  another  elec- 
tion, might  be  necessary  in  order  to  authorize  the  county  to 
make  such  subscription.  At  that  very  time  a  case  was  pend- 
ing upon  appeal  in  this  court,  as  stated  above,  to  test  the 
validity  of  the  subscription  already  made.  Notwithstanding 
these  facts,  this  court  held  that,  if  there  had  been  any  defects 
or  irregularities  in  the  election  or  other  proceedings  leading 
up  to  the  subscription,  they  were  all  cured  by  that  statute. 
The  judge  delivering  the  opinion  of  the  court,  on  this  point, 
said:  "Since  the  foregoing  opinion  was  written,  it  has  come 
to  my  knowledge  that  the  governor  of  the  Commonwealth  has 
approved  an  act  passed  by  the  General  Assembly  authorizing 
the  supervisors  of  Henry  county  to  carry  out  the  wishes  of  the 
majority  of  the  voters  of  Henry  county  as  expressed  by  the 
vote  taken  on  the  11th  day  of  September,  1875,  and  to  assess 
and  levy  such  annual  tax  as  may  be  necessary  to  pay  the  sub- 
scription of  one  hundred  thousand  dollars,  notwithstan(fing 
the  limitations  prescribed  by  the  sixty-second  section  of  chap- 
ter sixty-one  of  the  Code.  The  conclusions  which  I  have 
reached  in  this  case  are  independent  of  the  special  act  referred 
to,  but  it  may  be  as  well  to  say  that,  if  there  were  any  defects 
or  irregularities  in  the  proceedings  reviewed  in  this  opinion, 
which  might  offset  [affect]  the  subscription  made  by  the 
supervisors,  they  are  cured  by  this  legislation.  That  such 
legislation  is  valid,  seems  to  be  well  settled.  Defective  sub- 
scriptions may  in  all  cases  be  ratified  where  the  legislature 
could  have  originally  conferred  the  power.  Mistakes  and 
irregularities  are  of  frequent  occurrence  in  municipal  elections, 
and  the  State  legislatures  have  often  had  occasion  to  pass  laws 
to  obviate  such  difficulties.  Such  laws,  when  they  do  not  im- 
pair any  contract,  or  injuriously  affect  the  rights  of  third  per- 
sons, are  never  regarded  as  objectionable,  and  certainly  are 
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within  the  competency  of  the  legislative  authority."  The 
provisions  of  that  statute,  both  in  the  preamble  and  in  the 
enacting  clause,  are  very  similar  to  the  act  we  are  consider- 
ing. Its  provisions  show  no  more  clearly  or  certainly  that  it 
was  intended  by  the  legislature  to  have  a  retrospective  effect 
than  does  the  act  of  February  8,  1888. 

In  the  case  of  Supervisors  v.  Randolph^  mipra^  the  act  of 
February  8,  1888,  was  brought  before  this  court  for  construc- 
tion. In  that  case  the  judge,  delivering  the  opinion  of  the 
court,  said:  '* Besides,  whatever  ground  of  objections  there 
might  be  if  the  case  stood  upon  the  act  of  February  5,  1886, 
alone,  any  irregularities  which  may  have  occurred  in  the  pro- 
ceedings under  that  act  were  cured  by  the  act  of  February  8, 
1888.  The  latter  act  recognized  the  validity  of  the  subscip- 
tion  that  had  been  made,  and  aU  that  had  been  done  under 
the  prior  act,  and  in  express  terms  authorized  the  issue  of 
coupon  bonds,  on  completion  of  the  railroad  across  the  coun- 
ties of  Cumberland  and  Powhatan,  in  lieu  of  the  conditional 
bonds  which  had  already  been  issued  to  the  railroad  company 
under  the  prior  act.  This  it  was  clearly  competent  for  the 
l^islature  to  do,  both  on  principle  and  authority." 

These  authorities  seem  to  be  conclusive  of  the  question  that 
the  effect  of  the  act  of  February  8,  1888,  Avas  to  cure  all 
irregularities  or  defects  in  the  bonds,  or  in  the  proceedings 
leading  up  to  their  execution.  Having  reached  this  conclu- 
sion, it  renders  a  decision  of  the  other  questions  raised  unneces- 
sary. Our  opinion,  therefore,  is  that  there  is  no  error  in  the 
decree  of  the  Circuit  Court  of  the  city  of  Petersburg,  and  that 
it  should  be  aflSrmed. 

RiELY,  J.,  concurs  with  Buchanan,  J. 

Keith,  P.,  concurring,  said: 

1  concur  fully  in  the  conclusion  reached  by  Judge  Buchanan 
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in  the  opinion  just  read  in  this  case,  and  I  think  the  decree 
appealed  from  should  be  affirmed.  Such  irregularities  as  may 
have  existed  antecedent  to  the  issuing  of  the  bonds  by  the 
county  of  Powhatan  have  been  cured  by  the  act  of  Assembly 
referred  to.  This  would  be  my  judgment  were  the  question 
one  of  first  impression,  and  my  confidence  in  its  correctness  is, 
of  course,  greatly  strengthened  by  the  decisions  of  this  court 
in  the  case  of  liedd  v.  Supervisors^  31  Gratt.  695,  the  opioion 
in  which  was  delivered  by  Judge  Burks,  and  in  the  very  recent 
case  of  Supervisors  v.  Randolph^  89  Va.  614,  in  which  the 
opinion  Avas  delivered  by  Judge  Lewis,  construing  the  statute 
relied  upon  here. 

(/Ardwell,  J.,  concurs  with  Kefth,  P. 

IIarkison,  J.,  dissenting,  said: 

I  am  unable  to  concur  in  the  conclusion  reached  by  my 
brethren  in  this  case.  I  cannot  see  that  the  act  under  con- 
sideration ratifies  anything,  or  was  intended  to  be  retrospec- 
tive in  its  operation.  It  seems  to  me  the  only  purpose  of  the 
act  was  to  give  the  county  of  Powhatan  the  privilege  of  issu- 
ing coupon  bonds  in  the  place  of  conditional  bonds.  The 
county  declined  to  exercise  this  privilege.  And  the  act, 
which,  on  its  face,  was  intended  as  a  benefit,  is  now  made  the 
means  of  ruin  to  the  beneficiary,  so  far  as  the  payment  of  this 
large  debt  is  concerned.  My  Wews  on  this  subject  are  so  fully 
expressed  in  the  reasoning  of  Judge  Buchanan  against  his  con- 
clusion that  1  deem  it  unnecessary  to  say  more,  except  to  add 
that  I  do  not  attach  to  the  two  cases  relied  on  for  his  conclu- 
sion the  weight  given  them  by  him.  The  construction  of  the 
act  was  not  necessary  to  the  decision  of  either  of  those  cases. 
In  Redd  v.  Supervisors^  31  Gratt.  695,  the  case  had  been 
decided  on  its  merits  in  favor  of  the  railroad  without  r^ard 
to  the  act ;  and  in  the  case  of  Supervisors  v.  Randolph^  89 
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Va.  614,  the  county  itself  had  ratified  all  prior  proceedings 
by  accepting  the  privilege  given  in  the  act,  and  issuing  the 
coupon  bonds.  This  the  county  of  Powhatan  declined  to  do, 
and  was,  therefore,  in  my  opinion,  entitled  to  all  defenses 
against  the  conditional  bonds  which  it  could  have  made  before 
the  act  was  passed,  and  is  not  estopped  to  make  that  defense 
by  its  letter  or  spirit. 

Affirmed. 


Vol.  xoi — 16 
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Caeneal  v.  Lynch  and  Others. 
February  7,  1895. 

1.  Partition — Suit  by  Life   Tenant. — A  tenant  for  life  in  one  undivided 

moiety  of  property  may  maintain  a  suit  against  those  who  own  the 
estate  in  remainder  of  that  moiety,  whether  ^they  are  in  esse  or  not,  and 
the  fee  simple  owners  of  the  other  moiety,  and  compel  partition  of  the 
property ;  and,  if  not  susceptible  of  partition  in  kind,  may  have  a  sale 
and  division  of  the  proceeds.  Section  2432  and  section  2562  of  the 
Code. 

2.  Partition — Tenants  in  Common. — A  life  tenant  of  one  undivided  moiety 

of  a  parcel  of  land  and  the  fee  simple  owners  of  the  other  undivided 
moiety,  whose  estates  accrue  under  the  same  title,  but  at  different  times, 
are  tenants  in  common  of  that  land. 

3.  Judicial  Sales — PurcJiaser — Notice — Case  at  Bar. — A  purchaser  at  a  judi- 

cial sale  of  a  city  lot  cannot,  after  his  purchase,  make  the  objection  that 
a  street  encroaches  on  the  lines  of  the  lot,  where  it  appears  that  before 
the  sale  a  plat  was  made  of  the  lot  distinctly  showing  the  encroachment, 
which  plat  was  referred  lo  in  the  advertisement  of  the  property  as  being 
at  the  auctioneer's  room,  where  it  could  be  seen  by  any  one  interested 
in  the  sale  ;  and  where  it  further  appeared  that  the  plat  was  exhibited 
at  the  sale,  examined  by  the  bidders,  and  the  encroachment  discussed  in 
an  open  and  general  way.  His  ignorance  of  the  facts  disclosed  by  the 
plat  is  no  excuse.  He  was  put  upon  inquiry  and  is  chargeable  with 
knowledge  of  all  facts  to  which  this  inquiry  would  have  led  him,  if 
diligently  pursued.  In  the  ca^e  at  bar  there  would  seem  to  be  no  en- 
croachment.    Acts  1883-*84,  page  494. 

Appeal  from  a  decree  of  the  Chancery  Court  of  the  city  of 
Kichmond,  pronounced  August  9,  1893,  in  the  chancery  suit 
of  William   M.    Lynch  against   Dorsie    Lynch  and  others. 

Affirmed. 


Digitized  by  LjOOQIC 


Va.]  Carneal  v.  Lynch. 

Opinion. 

The  facts  of  this  case  appear  in  the  opinion  of  the 
the  clause  of  the  will  referred  to  in  the  opinion  is 
in  fuU.     It  is  as  follows : 

**  Sixth.  I  give  to  my  two  grandchildren,  Wm. 
and  Charles  G.  Lynch,  children  of  my  daughter, 
Lynch,  deceased,  the  house  and  lot  situated  at  th( 
Grace  and  Jefferson  streets,  in  the  city  of  Ridhmor 
be  held  by  them  for  their  joint  and  equal  benefit  di 
Hves,  and  at  the  death  of  either  of  them,  the  share 
so  dying  to  pass  to  his  issue,  according  to  the  statute  c 
Should  either  of  my  grandsons,  Wm.  M.  and  Charles 
die  without  issue,  the  share  of  the  one  so  dying  t( 
surviving  brother,  or  his  issue,  if  any ;  shall  both  d 
issue,  the  property  named  in  this  clause  to  pass  to  t 
llollie  A.  Lynch,  or  her  issue,  if  any." 

Jam^s  Lewis  Anderson^  for  the  appellant. 

Courtney  i&  Patterson  and  Daniel  Grinnan^  for  th( 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Chancer 
the  city  of  Richmond. 

It  appears  from  the  record  that  Benjamin  Sutt 
sixth  clause  of  his  will,  gave  to  his  two  grandsons,  A 
Lynch  and  Charles  G.  Lynch,  a  certain  house  and 
corner  of  Grace  and  Jefferson  streets,  in  Richmond 
Uves,  with  cross  remainders  to  their  children,  and  in 
of  death  of  both  without  issue,  then  said  property  v 
to  their  sister,  Mollie  A.  Lynch,  or  her  issue. 

Charles  G.  Lynch  died  leaving  two  children,  who, 
terms  of  said  will,  are  now  the  fee  simple  owne: 
father's  moiety.     On  the  27th  day  of  April,  1893 
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Lynch,  the  life  tenant  in  one  moiety  of  said  property,  filed 
his  bill  in  the  Chanceiy  Court  of  Kichmond,  praying  for  a  sale 
of  this  property  for  partition,  and  a  reinvestment  of  the  pro- 
ceeds, and  for  general  relief. 

To  this  bill  he  makes  as  parties  defendant,  his  own  five 
children,  remaindermen  in  his  moiety,  the  two  children  of  his 
brother  Charles,"  fee-simple  OAvners  of  their  father's  moiety, 
and  his  sister,  MoUie  A.  Lynch.  His  children  and  his  brother's 
children  are  all  infants,  and  appear  by  guardian  ad  litem. 

All  the  proceedings  in  the  case  are  regular,  full,  and  com- 
plete. The  commissioner's  report,  and  the  evidence  fully 
establishes  the  propriety  of  granting  the  prayer  of  the  bill. 
The  court  decreed  the  sale,  and  it  was  mad6  in  accordance  with 
the  terms  prescribed  to  James  D.  Carneal.  An  upset  bid  was 
put  in,  and  at  a  second  sale  said  Carneal  became  the  purchaser 
at  $11,575,  and  on  the  26th  day  of  June,  1893,  the  court 
entered  a  decree  confirming  said  sale,  but  reserving  to  the  pur- 
chaser leave  to  have  the  title  examined  within  a  reasonable 
time.  Counsel  for  the  purchaser  examined  the  title,  and  made 
two  objections  thereto.  The  court  overruled  both  objections, 
and  on  the  9th  day  of  August,  1893,  entered  a  decree  fully  con- 
firming the  sale  to  J.  D.  Carneal,  and  directing  that  he  forth- 
with comply  with  the  terms.  It  is  from  this  decree  that  the 
case  is  before  this  court  on  appeal. 

There  are  two  assignments  of  error,  which  are  the  two 
objections  made  by  the  appellant  to  the  title  to  the  property. 
The  first  is  that  Wm.  M.  Lynch  being  only  a  life  tenant  in  one 
moiety  of  the  land,  the  remaindermen  of  said  moiety  being 
unascertained,  and  the  other  moiety  being  owTied  in  fee  simple 
by  infants,  he,  the  said  Wm.  M.  Lynch,  had  no  power  in  law 
to  maintain  a  suit  for  partition  and  sale  of  the  whole  of  said 
land. 

This  presents  the  simple  question  whether  a  life  tenant  of 
one  moiety  of  land  can  maintain  a  suit  for  partition  against 
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the  remaindermen,  in  esse^  of  that  moiety,  and  the  fee  simple 
owners  of  the  other  moiety. 

The  bill  is  framed  in  a  double  aspect,  being  brought  under 
section  2432  of  the  Code,  which  provides  for  the  sale  of  con- 
tingent estates,  and  under  section  2562,  which  provides  for 
the  partition  of  lands.  This  latter  section  provides  that ' '  Ten- 
ants in  common y  joint  tenants^  and  co  -parceners  shall  he  com- 
peUable  t4)  muke  partition ^^'^  &c.  If,  then,  Wm.  M.  Lynch, 
the  life  tenant  in  one  moiety,  is  in  law  a  tenant  in  common 
with  the  children  of  his  brother,  who  are  the  owners  in  fee  of 
the  other  moiety,  it  would  seem  clear  that  he  can  maintain  a 
suit  to  compel  partition  against  his  co-tenants. 

Mr.  Minor  says:  "A  tenancy  in  common  is  where  two  or 
more  hold  the  same  land,  with  interests  accruing  under  differ- 
ent titles;  or  accruing  under  the  same  title,  but  at  diflFerent 
periods;  or  conferred  by  words  of  limitations  importing  that 
the  grantees  are  to  take  in  distinct  shares."  2  Minor's  Insts. 
494,  citing  1  Stephen  Com.  323. 

Judge  Lomax  says:  ''A  tenancy  in  common  is  where  two  or 
more  persons  hold  lands  or  tenements  in  fee-simple,  fee  tail, 
orf(yr  term  of  life^  or  years,  by  several  titles,  not  by  a  joint 
title,  and  occupy  the  same  lands  or  tenements  in  conmion ; 
from  which  circumstance,  they  are  called  tenants  in  common, 
and  their  estate  a  tenancy  in  common."  1  Lomax  Digest, 
641. 

According  to  these  high  authorities,  one  of  the  conditions 
creating  a  tenancy  in  conmion  is  where  two  or  more  persons 
hold  the  same  land^  with  interests  accruing  und^r  the  same 
title^  but  at  different  timss.  The  record  shows  that  the  in- 
terests in  this  land  accrued  under  the  same  title,  viz. ,  the  will 
of  Benjamin  Sutton.  It  further  shows  that  the  interest  of 
Wm.  M.  Lynch  accrued  not  later  than  November  11,  1871, 
that  being  the  date  of  the  probate  of  Benjamin  Sutton's  will 
(the  record  does  not  show  the  date  of  Benjamin  Sutton's  death). 
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and  that  the  interest  of  Dorsie  Lynch  and  Charlie  Lynch  ac- 
crued September  21,  1881 ;  that  being  the  date  of  the  death 
of  their  father  Charles  G.  Lynch.  It  follows,  therefore,  that 
Wm.  M.  Lynch,  the  life  tenant  of  one  moiety,  and  the  chil- 
dren of  Chas.  G.  Lynch,  fee-simple  owners  of  the  other  moiety, 
are  plainly  tenants  in  common.  They  hold  the  scmie  land, 
with  interests  dcoruing  under  the  same  title,  hut  ai,  different 
times,  and  being  tenants  in  common,  the  right  of  either  to 
compel  partition  in  equity  is  provided  for,  and  must  be  upheld 
under  section  2562  of  the  Code,  1887. 

We  do  not  perceive  the  force  of  the  objection  that  a  life 
tenant  of  a  part  cannot  maintain  a  suit  against  his  co-tenants, 
who  own  the  fee  of  the  other  part,  for  partition.  There  can 
be  no  doubt  that  the  fee-simple  owners  could  maintain  the  suit 
for  partition  against  the  life  tenant,  as  defendant,  and  the 
manner  in  which  the  parties  to  the  suit  are  arranged  can  make 
no  difference.  A  party  having  a  life  estate,  determinable  on 
his  marriage,  in  one-fifth  of  an  estate,  applied  in  chancery  for 
partition.  The  defendants  were  entitled  to  the  remaining 
four-fifths  as  tenants  in  common  in-tail,  and  were  together 
entitled  to  the  reversion  of  the  plaintiff's  fifth.  The  defendants 
all  desired  that  the  property  should  remain  undivided.  The 
master  of  the  rolls  said :  '  'As  tenant  for  life,  I  apprehend  there 
can  be  no  question  hut  that  he  is  entitled  to  partition,^*  and  it 
was  accordingly  groAited.  Freeman  on  Co-tenancy  and  Parti- 
tion, sec.  455,  page  554. 

^'A  tenant  for  life  of  an  undivided  share  of  an  estate,  with 
remainders  to  his  unborn  sons,  in-tail,  may  file  a  bill  for  par- 
tition ;  and  the  decree  will  be  binding  on  the  sons  when  in 
esse,'^^     GasMl  v.  GaskeU,  6  Sim.  (Eng.  Chy.  Rpts.),  643. 

"The  owner  of  a  life  interest  in  an  undivided  part  of  land 
may  have  partition,  or,  if  that  be  impracticable,  a  sale  of  the 
property  and  division  of  the  proceeds. "  ShoAJo  cfe  al.  v.  Beers^ 
84  Ind.  528. 
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"When  the  titles  are  clear  upon  the  record  (whatever  may 
be  the  estates^  whether  in  fee,  for  life,  or  for  years),  the  court 
orders  a  commission  of  partition  to  issue."  2  Minor's  Insts., 
487. 

It  is  insisted  by  the  appellants  that,  inasmuch  as  the  will  of 
Benjamin  Sutton  provides  that  the  moiety  given  to  Wm.  M. 
Lynch  for  life  shall  pass  at  his  death  to  his  children,  and  said 
Lynch  is  still  living,  therefore  the  Owners  in  remainder  of  that 
interest  are  unascertained.  Grant  that  this  is  so.  Section  2432 
of  the  Code,  under  which  this  suit  is  maintained,  in  one  aspect, 
provides  fully  for  the  sale  of  all  contingent  interests  such  as 
exist  in  this  case,  and  was  intended  to  facilitate  the  sale  of 
property  where  just  such  difficulties  existed.  We  are  there- 
fore of  the  opinion  that  under  the  statutes  of  Virginia,  as  well  as 
upon  precedent,  a  tenant  for  life  in  one  moiety  of  property, 
may  maintain  a  suit  against  those  who  own  the  estate  in  re- 
mainder of  said  moiety,  whether  in  esse  or  not,  and  the  fee- 
simple  owners  of  the  other  half,  and  compel  partition  of  said 
property;  and,  if  not  susceptible  of  partition  in  kind,  may 
have  a  sale  and  division  of  the  proceeds. 

The  second  assignment  of  error  is  that  the  court  erred  in 
overruling  the  objection  of  J.  D.  Cameal  to  the  title  on  the 
ground  that  it  was  advertised  and  sold  as  fronting  67  feet  1^ 
inches  on  Grace  street,  in  the  city  of  Kichmond,  and  running 
back  154  feet,  when  as  a  matter  of  fact  it  fronted  on  Grace 
street  only  64  feet  7  inches,  the  diflFerence  of  2  feet  5^  inches 
being  embraced  in  a  part  of  Jefferson  street. 

It  appears  from  the  record  that  there  was  a  plat  of  this 
property  made,  distinctly  showing  the  encroachment  on  Jeffer- 
son street,  and  that  in  the  advertisement  of  the  property  for 
sale,  this  plat  was  referred  to  as  being  at  the  auctioneer's 
office,  where  it  could  be  seen  by  any  who  were  interested 
in  the  sale.  It  further  appears  from  the  record  that  this  plat 
with  red  Unes  plainly  defining  the  encroachment  of  2  feet  5^ 
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inches  on  Jefferson  street,  was*  exhibited  at  the  sale,  examined 
by  bidders,  and  the  encroachment  referred  to,  discussed  in  an 
open  and  general  way ;  that  J.  D.  Carneal,  the  purchaser,  had 
every  opportunity  to  see  and  examine  said  plat  and  the  papers 
in  the  cause,  and  that  if  he  did  not  know  of  the  encroachment 
of  the  buildings  on  Jefferson  street,  it  was  his  own  fault,  and 
no  blame  attached  to  any  one  else.  Carneal  admits  that  he 
saw  the  plat  at  the  first  sale,  but  says  that  he  did  not  examine 
it.  His  ignorance  then  of  the  fact  disclosed  by  the  plat  is  no 
excuse.  ''It  was  his  duty  to  make  enquiry,  and  enquiry  duly 
pursued  would  have  led  to  knowledge.  It  will  not  do  for  him 
to  shut  his  eyes,  and  then  say  that  he  did  not  see;  whenever 
enquiry  is  a  duty,  the  party  bound  to  make  it  is  affected  with 
the  knowledge  of  all  which  he  would  have  discovered,  had  he 
performed  the  duty.  Means  of  knowledge  with  the  duty  of 
using  them,  are,  in  equity  equivalent  to  knowledge  itself." 
Long  et  als.  v.  Wetter^ 8  ex* or  et  als.  29  Gratt.  347,  353-4. 
But  is  there  in  fact. any  deficiency  in  the  width  of  the  lot  in 
question,  growing  out  of  the  alleged  encroachment  of  2  feet 
5i  inches  on  Jefferson  street?  The  legislature,  by  an  act  ap- 
proved March  10th,  1884,  (see  Acts  1883-'4,  page  494),  giving 
the  city  council  power  to  remove  buildings  and  other  obstruc- 
tions, where  they  encroach  upon  the  streets,  expressly  provides 
that  in  every  case  where  a  building  encroaches  upon  the  street 
on  a  comer  lot^  and  has  so  continued  for  a  period  of  twenty 
years^  it  shaU  constitute  cm  adverse  possession  to^  and  confer 
properly  rights  upon  the  persons  claiming  thereunder  as 
against  the  dty.  It  appears  from  the  record  that  this  lot  and 
the  buildings  thereon  was  conveyed  to  Benjamin  Sutton, 
December  30,  1858.  He  and  those  holding  under  him  had 
therefore  been  in  possession  at  the  date  of  the  act  of  March 
10,  1884,  more  than  twenty-five  years,  and  it  being  a  comer 
lot,  it  would  seem  that  the  legislature  had  confirmed  the  title 
of  the  owners,  as  against  the  city,  to  the  encroachment  of  2 
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feet  5|  inches  on  Jefferson  street.  See  Meyer  v.  City  of  Lin- 
coln^ 29  Am.  St.  Reports,  500 ;  City  of  Wheeling  v.  Camp- 
m,  12  W.  Va.  36. 

For  the  foregoing  reasons,  we  are  of  opinion  that  there  is 
no  error  in  the  decree  complained  of,  and  the  same  must  be 
affirmed. 

Affirmed. 


Vol.  xci — 16 
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Kicfimond. 

Clinch  River  Mineral  Company  v.  Harrison  and  Another, 
February  14,  1895. 

1.  Continuance — Discretion. — A  motion  for  continuance  is  always  addressed 

to  the  sound  discretion  of  the  court,  and  the  appellate  court  will  presume 
that  this  discretion  was  properly  exercised,  unless  the  contrary  is  shown. 

2.  Attachment — Affidavit. — ^Affidavits  as  to  the  ground  of  attachment  are 

always  to  be  strictly  construed,  and  any  omission  of  the  requirements  of 
the  statute  is  fatal  to  the  attachment,  but  if  the  language  of  the  affidavit 
necessarily  implies  the  fact,  it  is  sufficient.  Hence,  an  affidavit  "  that 
the  claim  is  just"  and  "that  the  defendant  is  converting,"  &c.,  is  a 
sufficient  compliance  with  a  statute  which  requires  an  affidavit  "  that 
the  claim  is  believed  to  he  just,"  and  "that  to  the  best  of  affiant's  belief 
defendant  is  converting,"  &c. 

3.  Attachment — Temporary  Removal  of  Goods  out  of  Stale  in  Coarse  of  Trade. — 

The  shipment  of  products  of  an  enterprise  out  of  the  State  in  due  course 
of  trade,  where  the  removal  is  not  permanent  and  the  proceeds  are 
brought  back  within  the  State,  is  not  sufficient  ground  for  an  attach- 
ment. The  statute  does  not  mean  to  designate,  as  cause  for  attachment, 
every  transitory  or  temporary  removal.  What  is  meant  is  a  permanent 
removal.  Qu^re  :  Was  it  error  to  make  the  attachment  returnable  to 
rules.    See  section  2965  of  the  Code.* 

4.  Answer  in  Chancery — Admissions — Explanations.— The  whole  of  the  an- 

swer, if  used  at  all,  in  support  of  complainant's  bill,  or  a  particular  alle- 
gation thereof,  must  be  read  and  taken  together.  Explanations  given 
must  be  read  in  connection  with  the  admissions  made. 

5.  Answer  in  Chancery — Allegations  not  Answered. — Allegations  of  a  bill, 

which  are  not  responded  to  by  the  answer,  are  not  to  be  taken  as  ad- 
mitted, but  must  be  proved  by  the  complainant. 

*This  section  has  been  so  amended  as  to  allow  attachments  issued  in  a 
pending  suit  to  be  made  returnable  either  to  a  term  of  the  court  in  which  it 
is  pending,  or  to  some  rule  day  thereof.  Acts  of  Assembly,  1893- '94,  ch.  436, 
page  495. 
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Appeal  from  a  decree  of  the  Circuit  Court  of  Tazewell 
county,  pronounced  on  the  14th  day  of  March,  1894,  in  a  suit 
in  chancery  wherein  the  appellees  were  the  complainants  and 
appellant  was  the  defendant. 

The  bill  did  not  waive  an  answer  under  oath.  The  defen- 
dant answered  under  its  corporate  seal,  with  the  affidavit  of 
its  president  attached.  The  other  facts  fully  appear  in  the 
opinion  of  the  court. 

Henry  A,  Routh^  and  Penn  c6  Cocke ^  for  appellant. 

Chajpman  A  Gillespie^  for  appellees. 

Cabdwell,  J. ,  delivered  the  opinion  of  the  court. 

The  stockholders  of  the  Clinch  River  Mineral  Company,  a 
corporation  duly  chartered  under  the  laws  of  Virginia,  engaged 
in  the  mining  and  manufacture  of  baryta  and  in  other  business 
connected  therewith,  desiring  to  sell  their  property  and  wind 
up  their  afifairs,  at  a  meeting  held  on  the  7th  day  of  March, 
1893,  passed  a  resolution  appointing  Joseph  Harrison  and  N. 
J.  Floyd  a  committee  to  sell  the  property  of  the  corporation, 
and  settle  up  its  business,  and  particularly  setting  forth  that 
the  committee  Avas  to  sell  certain  pro}>erty  to  one  D.  I.  Bach- 
man  and  his  associates  at  a  stipulated  price,  which  action  of 
the  stockholders  was  ratified  and  approved  by  the  then  board 
of  directors  of  the  company.  Pursuant  to  this  resolution, 
Harrison  and  Floyd,  as  a  committee,  did  sell  to  Bachman  and 
his  associates  certain  property,  consisting  of  the  leaseholds 
oi«med  by  the  corporation,  together  with  baryta  mills,  bleach- 
ing and  drying  factory,  &c. ,  situated  at  or  near  Gardner,  in 
the  county  of  Russell,  at  the  price  of  $18,000,  one-third  of 


Digitized  by  LjOOQIC 


124  Clinch  River  Mineral  Co.  v.  Harrison.  [91 

Opinion. 

which  ($6,000)  to  be  paid  in  cash  (which  was  paid),  $5,000  to 
be  paid  in  six  months,  $5,000  in  twelve  months,  and  the  re- 
mainder, $2,000,  in  eighteen  months,  from  the  first  day  of 
April,  1893;  it  being  further  agreed  that  the  property  should 
be  sold  and  bought  by  the  transfer  of  the  certificates  of  the 
stock  of  the  company,  and  that  the  deferred  payments  should 
be  secured  by  a  deed  of  trust  upon  aU  the  property  acquired 
by  the  purchaser,  except  the  manufactured  baryta  and  the  live 
stock.  Accordingly  all  of  the  capital  stock  of  the  company 
was  transferred  and  assigned  to  Bachman  and  his  associate, 
and  they  accepted  the  same  and  proceeded  to  organize  under 
the  charter  thus  transferred,  by  the  election  of  D.  I.  Bachman 
as  president,  and  one  M.  Fackenthal  as  secretary,  and  other 
proper. officers,  and  the  Clinch  Eiver  Mineral  Company,  thus 
reorganized,  executed  to  Harrison  and  Floyd,  committee  as 
aforesaid,  the  three  notes  of  the  company  for  the  deferred  pay- 
ments as  above  set  forth,  and,  after  being  properly  authorized 
by  its  board  of  directors,  the  company,  on  the  14th  day  of 
August,  1893,  executed  to  A.  P.  Gillespie,  trustee,  a  deed 
conveying  certain  leaseholds  for  the  purpose  of  mining  baryta 
on  real  estate  situated  in  the  county  of  KusseU,  Virginia,  set 
out  in  the  deed,  to  secure  the  payment  of  the  three  notes  dated 
April  1,  1893.  Harrison  and  Floyd,  committee,  also  sold  to 
the  Clinch  Kiver  Mineral  Company,  as  reorganized,  certain 
other  property,  including  a  lot  of  crude  baryta,  all  of  which 
was  paid  for  except  the  crude  baryta,  and  for  this  the  company 
was  to  pay  $1,298.52  on  the  1st  day  of  July,  1893,  but  de- 
faulted in  the  payment ;  and  when  the  first  of  the  notes  for 
$5,000,  secured  by  the  deed  to  Gillespie,  trustee,  dated  April 
1,  1893,  fell  due,  on  October  4,  1893,  the  company  de- 
faulted in  its  payment  also,  and  the  note  was  protested; 
whereupon  Harrison  and  Floyd,  committee,  filed  their  bill  of 
complaint,  sworn  to  by  Harrison,  in  the  clerk's  office  of  Rus- 
sell Circuit  Court  against  the  Clinch  River  Mineral  Company, 
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chargiiig,  among  other  things,  that  the  '^  affairs  of  the  com- 
pany were  being  so  managed  as  to  involve  the  company  in 
debt  for  the  purpose  of  avoiding  its  liabilities;"  that  various 
liens  by  judgment  and  attachment  had  been  acquired  on  the 
property  of  the  company,  rendering  it  improper  for  the  trustee 
in  the  deed  of  trust  securing  complainants  to  sell  the  property 
before  an  accoimt  had  been  taken  showing  prioity  of  liens  f 
that  the  company  had  on  hand  a  considerable  quantity  of 
manufactured  baryta,  which  complainants  believed  would  be 
shipped  out  of  the  State  and  converted  into  money;  that  the 
company  had  on  hand  a  considerable  stock  of  general  merchan- 
dise, which  it  was  also  converting  into  money,  with  intent  to 
hinder,  delay  and  defraud  complainants  and  other  creditors  of 
the  company;  that  complainants  had  sued  out  of  the  clerk's 
office  of  Russell  Circuit  Court  an  attachment  which  had  been 
duly  levied  on  the  goods  and  other  estate  of  the  company  for 
the  amount  already  due  to  complainants;  and  the  prayer  of 
the  bill  was  for  an  account  of  liens  upon  the  property  con- 
veyed in  the  trust  deed,  the  enforcement  of  the  lien  acquired 
by  the  attachment,  for  an  injunction  to  restrain  the  company 
from  collecting  debts  due  to  it,  the  appointment  of  a  receiver, 
the  execution  of  the  trust  deed  under  order  of  the  court,  and 
for  general  relief. 

The  affidavit  of  Joseph  Harrison  upon  which  the  attachment 
issued,  after  setting  out  the  aggregate  debt  due  to  complainants 
from  the  defendant  company,  says : 

'*That  the  claim  asserted  is  just;  that  complainant  ought  to 
recover  of  defendant  in  the  suit  the  sum  claimed  (at  the  least), 
with  interest;  that  the  defendant  is  removing  and  intends  to 
remove  its  OAvn  estate,  or  the  proceeds  of  the  sale  of  its 
property,  or  a  material  part  of  such  estate  or  proceeds  out  of 
the  State,  so  that  process  of  execution  on  a  judgment  when 
obtained  in  said  suit  will  be  unavailing,  and  that  defendant  is 
converting,  or  about  to  convert,  and  has  converted  its  property 
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of  whatever  kind,  or  some  part  thereof,  into  money,  securities 
or  evidences  of  debt,  with  intent  to  hinder,  delay  and  defraud 
its  creditors." 

The  order  to  the  sheriff  to  attach  the  property  of  the  defen- 
dant company  was  indorsed  on  the  writ  that  issued  on  the  bill 
and  made  returnable  to  rules  to  be  held  in  the  clerk's  office  on 
the  last  Monday  in  October,  1893. 

An  injunction  was  granted  according  to  the  prayer  of  the 
bill  October  21,  1893,  and,  upon  due  notice  being  given  to  the 
defendant  company,  complainants  moved  the  Circuit  Court  of 
Russell  county  in  term,  November  16,  1893,  for  the  appoint- 
ment of  a  receiver  and  for  an  order  of  sale  upon  the  attachment 
issued  in  the  cause;  and  thereupon  the  defendant  company,  by 
counsel,  moved  the  court  to  dismiss  the  proceedings  on  the 
ground  that  no  sufficient  bonds  had  been  executed  as  a  con- 
dition for  the  issuing  of  the  injunction  and  attachment,  but  the 
court  overruled  this  motion,  appointed  a  receiver  and  directed 
sale  of  the  live  stock,  &c.  On  the  8th  day  of  February,  1894, 
a  motion  was  made  by  complainants  before  the  judge  of  the 
Circuit  Court  of  Russell  county,  in  vacation,  for  an  order  of 
account,  and  the  defendant  company  appeared  by  its  counsel 
and  agreed  that  the  account  might  be  ordered,  which  was  done. 

Later  the  defendant  company,  by  petition  filed  in  the  cause, 
united  in  the  prayer  of  a  petition  filed  by  the  receiver  for  the 
enlargement  of  receiver's  powers,  but  these  petitions  were  not 
acted  on  until  the  hearing.  The  commissioner  to  whom  the 
cause  was  referred  for  an  account,  filed  his  report  and  supple- 
mental report,  to  wliich  the  defendant  company  excepted, 
because  the  commissioner  recognized  the  debt  of  $1,298.52  as 
a  lien  on  defendant  company's  property  by  reason  of  the 
attachment,  and  because  certain  other  accounts  are  treated  and 
reported  as  hens. 

The  defendant  company  did  not,  however,  file  its  answer  in 
the  cause  till  the  regular  term  of  the  court,  March  14,  1894, 
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when  the  answer  was  filed  and  asked  to  be  treated  as  a  cross- 
bill, which  was  done.  Whereupon  complainants  filed  their 
answer  to  the  cross-bill,  together  with  certain  affidavits,  and 
the  Circuit  Court  overruled  the  motion  of  the  defendant  com- 
pany for  a  continuance,  and  overruled  its  exception  to  the  com- 
missioner's report  relating  to  the  Uen  of  the  attachment,  but 
sustained  it  so  far  as  it  related  to  the  other  accounts  reported 
as  liens,  and  recognized  these  accounts  as  simple  debts  only. 
The  report  of  the  commissioner,  in  other  respects  being  unex- 
cepted  to,  was  confirmed,  and  the  decree  of  the  court  on  the 
main  question  was  as  follows  : 

"The  court  is  of  opinion  that  the  affidavit  on  which  the  at- 
tachment was  issued  is  sufficient ;  and  the  court  is  further  of 
opinion  that  the  fact  sufficiently  appears  from  the  defendant's 
answer  that  it  was  removing  its  property  out  of  the  State,  so 
that  any  execution  obtainable  at  law  by  the  plaintiffs  would 
not  be  available ;  and  therefore  it  is  adjudged,  ordered  and 
decreed  that  the  motion  to  quash  said  attachment  be  over- 
ruled." 

From  this  decree  an  appeal  to  this  court  was  allowed  and  a 
supersedeas  awarded.  These  are  the  assignments  of  error 
made  in  the  appellants'  petition  for  the  appeal : 

First.  That  the  affidavit  upon  which  the  attachment  issued 
is  insufficient,  because  it  does  not  state  ''that  the  claim  is  be- 
lieved to  be  just,"  as  the  statute  requires,  and  further  that  it 
does  not  state  the  existence,  "to  the  best  of  affiant's  belief, 
that  the  defendant  is  converting,  or  is  about  to  convert,"  etc. 

Second.  "That  if  it  be  granted  that  the  affidavit  is  sufficient, 
then  stiQ  it  was  incumbent  upon  the  complainants  to  prove  the 
truth  of  the  allegations  of  said  attachment ;  that  is,  first,  that 
the  defendant  was  moving  its  effects  out  of  the  Commonwealth, 
second,  that  it  was  converting  or  disposing  of  its  effects  with 
intent  to  defraud  its  creditors,"  and,  as  the  allegations  were 
not  proven,  the  court  should  have  quashed  the  attachment. 
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Third.  "That  the  attachment  should  have  been  quashed  for 
the  reason  that  it  was  made  returnable  to  Rule  day,"  and  not 
to  the  term. 

And  it  is  contended  by  the  appellant  in  the  petition  and  at 
bar  that  the  Circuit  Court  erred  in  overruling  its  motion  for  a 
continuance  and  in  hearing  the  cause  at  the  March  term,  1894. 

A  motion  for  a  continuance  is  always  addressed  to  the  sound 
discretion  of  the  court,  and  the  appellate  court  will  always 
presume  that  the  court  properly  exercised  that  discretion,  un- 
less the  contrary  be  shown.  The  facts  disclosing  any  impro- 
priety in  the  ruling  of  the  court  below  on  this  motion  are  not 
in  this  record,  and  for  us  what  does  not  so  appear  does  not 
exist. 

As  to  the  first  ground  stated  why  the  attachment  should 
have  been  quashed,  it  will  be  noted  that  the  affidavit  states 
"that  the  claim  is  just,"  and  "that  the  defendant  is  convert- 
ing," &c.,  while  the  language  of  the  statute  in  the  one  in- 
stance is,  "that  the  claim  is  believed  to  be  just,"  and  in  the 
other,  "that  to  the  best  of  affiant's  belief,  defendant  is  con- 
verting," &c. 

It  is  true  that  the  affidavit  is  always  to  be  strictly  construed, 
and  any  omission  of  the  requirements  of  the  law  is  fatal  to 
the  attachment,  but  if  the  language  of  the  affidavit  necessarily 
implies  the  fact,  it  is  sufficient.  Barton's  Chancery  Practice, 
Vol.  I,  p.  585.  In  this  case  the  affidavit  of  Harrison  leaves 
nothing  to  be  implied,  but  states  the  facts.  In  the  case  of 
Jones  V.  Zeake,  11  Smedes  &  Marshall,  591,  where  the  statute 
of  Mississippi  required  that  the  affidavit  should  show  that  the 
facts  sworn  to  were  within  the  personal  knowledge  of  the  affi- 
ant, or  that  he  had  been  informed  or  believed  them  to  be  true, 
the  affidavit  sets  out  that  defendant  is  indebted  to  affiant  in  a 
sum  certain,  and  that  he  is  about  concealing  his  property  so  as 
to  defeat  the  affiant's  claim,  and  the  High  Court  of  Errors  and 
Appeals  of  Mississippi  held  this  to  be  sufficient.     Mr.  Justice 
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Thacker,  in  delivering  the  opinion  of  the  court,  said:  '^Jn 
these  pajrticulars  there  is  the  oath  of  the  plaintiff  plainly  made 
to  the  facts.  They  do  not  purport  to  have  been  sworn  to  upon 
the  information  of  others,  but  carry  clearly  the  presumption 
that  they  were  within  the  personal  knowledge  of  the  affiant. 
As  they  are  stated  upon  the  oath  of  the  plaintiflP,  it  is  but  a 
fair  construction  that  he  believed  them  to  be  true.  Any  other 
presumption  in  such  case  would  be  violent,  illiberal,  and  un- 
just." 

The  language  of  Mr.  Justice  Thacker  can  be  applied  to  the 
case  here,  and  hence  we  see  no  error  in  the  refusal  of  the  Cir- 
cuit Court  of  RusseU  county  to  quash  the  attachment  on  this 
ground. 

The  affidavit  being  sufficient,  as  we  have  seen,  we  come  to 
consider  the  question  raised  by  the  second  assignment  of  error, 
viz. :  Whether  the  allegations  of  the  affidavit  were  sufficiently 
proven  to  justify  the  court  below  in  overruling  the  motion  to 
quash  on  this  ground.  The  burden  of  proof  was,  as  contended 
by  the  appellant,  on  the  plaintiff  in  the  court  below  to  sustain 
the  truth  of  the  allegations,  and  this  should  have  been  required 
unless  the  facts  alleged,  necessary  to  sustain  the  attachment, 
were  admitted  by  the  defendant.  We  are  clearly  of  the 
opinion  that  the  court  erred  in  refusing  to  quash  the  attach- 
ment on  the  ground  ''that  it  sufficiently  appears  from  the 
defendant's  answer  that  it  was  removing  portions  of  its  pro- 
perty out  of  the  State,  so  that  any  execution  obtainable  at  law 
by  the  plaintiffs  would  not  be  available."  The  fact  is  that 
this  does  not  appear  in  the  defendant's  answer,  except  in  the 
same  connection  with  an  explanation  in  the  words  'Hhat  such 
shipments  were  made  in  the  due  and  regular  course  of  busi- 
ness, and  that  the  only  market  for  baryta  is  outside  of  the 
State,  and  to  no  one  is  this  fact  better  known  than  to  the 
complainant." 

Is  too  well  settled  for  argument  here  that  the  whole  of  the 
Vol.  xci — 17 


Digitized  by  VjOOQIC 


130  Clinch  Kiver  Mineral  Co.  v.  Harbison.  [91 

Opinion. 

answer,  if  used  at  all,  in  support  of  the  complainant's  bill,  or 
as  to  a  particular  allegation,  must  be  read  and  taken  together. 
Barton's  Chancery  Practice,  Vol.  I,  399  and  400,  and  cases 
there  collated;  and  especially  the  case  of  Morrison^ s  ex^ors  v. 
Grubbs,  23  Gratt.   342.     Following  this  established  rule,  the 
answer  of  the  defendant  company  to  the  charge  that  it  was 
removing  portions  of  its  property  out  of  the  State,  &c.,  did 
not  justify  the  Circuit  Court  in  sustaining  the  attachment,  in 
the  absence  of  proof  sustaining  the  allegation.     This  court 
cannot  be  too  emphatic  in  tbe  expression  of  its  opinion,  that 
the  shipment  of  products  of  any  enterprise  out  of  the  State  in 
the  due  course  of  business  or  trade,  where  the  removal  is  not 
permanent,  and  the  proceeds  are  brought  back  within  the 
State,  is  not  sufficient  ground  for  an  attachment;  and  we  think 
that  this  rule  applies  with  all  of  its  force  to  the  case  at  bar. 
The  complainants  had  been  conducting  this  business  of  mining, 
manufacturing  and  selling  baryta  up  to  the  time  that  the  de- 
fendant company  became  the  owner  of  the  leaseholds  and  the 
entire  equipment  of  the  business,  and  it  appears  in  the  record 
that  complainants  were  of  necessity  better  informed  than  any 
one  else  that  the  only  market  for  the  baryta  is  outside  the 
State.     In  fact,  it  is  not  denied  by  complainants  that,  upon 
making  the  sale  to  Bachman  and  his  associates,  complainants 
furnished  a  list  of  parties  who  would  purchase  the  products 
of  the  enterprise,  and  that  all  of  the  parties  on  the  list  were 
outside  the  State.     The  statute  does  not  mean  to  designate  a*s 
cause  for  attachment  every  transitory  or  temporary  removal. 
What  is  meant  is  permanent  removal.     Wade  on  Attachments, 
sec.  91;    Warden  v.  ThrUheld^  52  Iowa,  134;  Russell  v.  TTi^ 
%07i^  18  Louisiana,  367.     The  defendant  company  could  make 
no  profitable  use  of  the  property  bought  of  the  complainants 
unless  the  products  of  the  business  could  be  marketed.    Hence, 
so  long  as  it  was  honestly  shipping  such  products  to  market, 
though  out  of  the  State,  an  attachment  was  not  authorized,  it 


Digitized  by  LjOOQIC 


Va.]  Clinch  Riveb  Minebal  Co.  v.  Harbison.  131 

Opinion. 

appearing  that  the  proceeds  of  the  sales  were  being  brought 
back  into  the  State. 

But  on  another  ground  appellees  contend  that  the  decree  of 
the  court  below  was  justified,  and  that  the  attachment  in  this 
case  should  have  been  sustained,  viz:  The  bill  having  charged 
that  the  defendant  company  had  also  on  hand  a  considerable 
stock  of  general  merchandise  which  it  was  converting  into 
money,  with  intent  to  hinder,  delay,  and  defraud  complainants 
and  other  creditors,  and  the  answer  of  the  defendant  company 
not  denying  this  charge,  or  making  reference  to  this  stock  of 
general  merchandise,  to  this  extent  the  bill  stood  as  taken  for 
confessed ;  or,  in  other  words,  this  charge  must  be  taken  as 
admitted,  and  no  proof  of  it  was  required  by  complainants. 
This  is  not  what  we  understand  to  be  the  established  rule. 

In  Dangerjield  dk  als.  v.  Claiborne  <&  «fo.,  2  H.  &  M.,  page 
17,  the  learned  Chanceller  of  the  Superior  Court  of  Chancery 
for  the  Richmond  District,  after  stating  the  question  to  be, 
whether  allegations  in  the  bill,  not  answered^  shall  be  con- 
sidered as  admitted,  or  must  be  proved  by  the  plaintiffs,  says: 
**The  rule  in  future  will  be  understood  and  settled,  thajb  where 
the  answer  is  not  responsive  to  a  material  allegation  of  the 
bill,  the  plaintiff  may  except  to  it  as  insufficient,  or  may  move 
to  have  that  part  of  the  bill  taken  for  confessed ;  but  if  he 
does  neither,  he  shall  not,  on  the  trial,  avail  himself  of  any 
implied  admission  by  the  defendant;  for,  where  the  defen- 
dant does  not  answer  at  all,  the  plaintiff  cannot  take  his  bill 
for  confessed,  without  an  order  of  the  court  to  that  effect, 
and  having  it  served  upon  the  defendants ;  and  this  is  the  only 
evidence  of  his  admission.  Of  course,  if  this  mode  of  proceed- 
ing as  to  the  confession  of  the  whole  bill  be  correct,  it  must  be 
equally  correct  as  to  the  confession  of  any  part."  This  rule 
has  been  followed  in  all  the  cases  reported  in  our  State  Re- 
ports where  the  question  has  arisen,  and  maintained  by  our 
learned  commentators.     Argeribright  v.  Camphell  and  wife^  3 
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H.  &  M.  165;  Coleman  v.  Lyne^  4  Eand.  454;  Cropper  v. 
Burtons^  5  Leigh,  426,  432;  Miller  v.  Argyle^s  Ex^or  et'als.j 
Ibid,  460;  Robinson's  Prac.,  Vol.  2,  313,  and  Barton's  Chan. 
Prac,  Vol.  1,  398  and  399. 

Says  Barton:  "Those  allegations  of  a  bill  which  are  not 
responded  to  by  the  answer,  although  an  exception  would 
properly  lie  on  that  account,  are  yet  not  to  be  taken  as  ad- 
nwtted,  but  must  be  proved  by  the  plaintiff." 

"In  those  cases  where  a  different  doctrine  is  held,  the  alle- 
gation was  that  some  fact  did  Twt  exist;  or  that  something 
was  not  done." 

In  Argenbright  v.  Campbell  and  wife^  8upra^  Judge  Tucker, 
delivering  the  opinion  of  this  court,  says:  "If  the  defendant 
does  not  answer  the  allegations  of  the  plaintiff's  bill,  nor  by 
his  answer  confess  them,  although  there  be  aUegata  before  the 
Chancellor  there  are  no  probata;  and,  it  was  the  folly  of  the 
plaintiff  not  to  except  to  the  answer,  if  he  relied  upon  a  dis- 
covery of  facts  known  to  the  defendant  only ;  or,  not  to  have 
proceeded  to  take  depositions  to  prove  the  allegations  of  his 
biU,  if  he  thought  he  could  obtain  such  proof  elsewhere." 

Even  if  it  were  proper  to  read  and  consider  the  affidavits 
submitted  by  the  plaintiffs  at  the  hearing  of  this  case  below, 
they  do  not  relieve  the  situation,  as  they  afford  no  proof  of 
this  allegation ;  nor  of  any  other  upon  which  the  attachment 
could  rest;  nor  is  there  any  force  in  the  contention  of  appel- 
lees that  the  rule  as  to  the  weight  of  a  commissioner's  report 
laid  down  in  Boxoers  v.  Bowers^  29  Gratt.  697,  and  cases  fol- 
lowing it,  has  application  to  this  case.  The  commissioner  does 
not  report  the  validity  of  the  attachment,  but  leaves  the  ques- 
tion, as  he  should  have  done,  to  the  determination  of  the  court. 

We  are,  therefore,  iurther  of  the  opinion  that  the  decree 
of  the  court  below  sustaining  the  attachment  was  not  justified 
on  this  ground,  and  the  court,  to  the  extent  that  it  maintained, 
the  attachment  in  the  case,  must  be  reversed. 
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Having  reached  this  conclusion,  we  deem  it  unnecessary  to 
consider  the  third  assignment  of  error,  which  is,  as  we  have 
seen,  that  the  attachment  should  have  been  quashed  because 
it  was  made  returnable  to  rules  and  not  to  the  term  of  the 
court.  Suffice  it  to  say,  that  it  sufficiently  appears  in  the 
record  that  this  irregularity  was  waived  by  the  defendant 
company. 

The  cause  is  remanded  to  the  Circuit  Court  of  Russell  county 
for  such  proceedings  therein  as  may  appear  proper  in  accord- 
ance with  the  opinion  of  this  court. 

Reversed. 


Digitized  by  VjOOQIC 


134  Exchange  Building,  &c.  Co.  v.  Bayless.  [91 


Statement. 


Exchange  Building  and  Investment  Co.   v.  Bayless  and 

Others. 

February  14,  1895. 

1.  Subrogation — Deed  of  Trust — Additional  Security. — A  sorety  who  was  not 
originally  bound  for  the  debt,  but  who  comes  in  during  the  prosecution 
of  a  remedy  against  the  principal  for  the  debt,  cannot,  by  subrogation, 
obtain  a  preference  over  the  creditor  of  the  principal  whose  debt  is 
secured  by  a  lien  which  attached  before  the  surety  became  bound.  So, 
where  a  debt  is  secured  by  a  deed  of  trust,  and  the  debtor  afterwards 
gives  a  negotiable  note  with  accommodation  endorsers,  as  additional 
security  for  a  part  of  the  debt,  and  the  endorsers  pay  the  note,  they 
cannot  be  subrogated  to  the  rights  of  the  creditor  to  his  detriment  in  the 
collection  of  the  residue  of  his  debt. 

\  Subrogation — Doctrine. — The  doctrine  of  subrogation  is  of  purely  equita- 
ble origin  and  nature,  and  its  operation  is  always  controlled  by  equita- 
ble principles.  It  is  never  enforced  so  as  to  defeat  or  interfere  with  a 
superior  or  equal  equity  of  third  persons,  or  with  the  legal  right  of  third 
persons  growing  out  of  an  express  contract. 

L  Change  of  Contract — Release  of  Surety — Extension  of  Time — Reservation 
of  Rights. — Any  change  of  the  contract  by  the  principal,  however  slight, 
without  the  consent  of  the  surety,  releases  the  latter  from  all  further 
liability.  And  where  extension  of  time  of  payment  is  giveu  to  the 
principal,  without  the  consent  of  the  surety,  in  pursuance  of  a  binding 
legal  contract,  the  surety  is  at  once  released  from  his  obligations.  But 
if,  in  the  contract  for  extension,  all  the  rights  and  remedies  of  the  surety 
are  preserved  unimpaired,  so  that  he  has  the  same  rights  and  remedies 
after  the  contract  as  before,  the  surety  is  not  discharged. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of 
Roanoke,  pronounced  November  18,  1893,  in  a  suit  in  chan- 
jery,  wherein  the  appellant  was  the  complainant,  and  the  ap- 
pellees were  the  defendants. 

Reversed. 
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The  opinion  states  the  case. 

Watts,  Robertson  <&  Robertson,  and  C,  B.  Mooma/w,  for 
appellant. 

Smith  cfe  King,  for  appellee,  W.  M.  Yager. 

Penn  cfe  Cocke,  for  appellee,  Wm.  H.  Bayless. 

Harbison,  'J. ,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
city  of  Roanoke,  in  a  cause  wherein  the  Exchange  Building 
and  Investment  Company  was  plaintiff,  and  the  Virginia 
Finance  Company,  Wm.  H.  Bayless,  Wm.  M.  Yager  and 
others  were  defendants. 

The  object  of  the  suit  was  to  ascertain  the  liens  on  a  certain 
lot  in  the  city  of  Roanoke,  determine  the  priorities,  and  sell 
the  lot  for  the  satisfaction  of  the  plaintiff's  debt.  The  court 
on  the  18th  day  of  November,  1893,  entered  a  decree,  declar- 
ing that  after  the  payment  of  costs,  &c. ,  the  defendant,  W. 
H.  Bayless,  held  the  first  lien,  the  defendant,  W.  M.  Yager, 
held  the  second  lien,  the  plaintiff,  the  Exchange  Building  and 
Investment  Company,  held  the  third  lien,  and  that  the 
property  should  be  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  liens  in  the  order  named.  From  this  decree,  the 
Exchange  Building  and  Investment  Company  was  granted  an 
appeal  to  this  court. 

The  record  discloses  the  following  facts: 

On  July  2,  1890,  W.  H.  Bayless  and  others,  sold  and  con- 
veyed to  the  Exchange  Building  and  Investment  Company  a 
parcel  of  land  fronting  on  Campbell  street,  in  the  city  of  Roa- 
noke. A  part  of  the  purchase  price  was  paid  in  cash,  and 
four  notes  executed  by  the  purchaser  for  the  residue,  two  notes 
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for  $1,666.66  each,  payable  in  one  year,  and  two  for  $1,666.66 
each,  payable  in  two  years,  all  executed  to  Wm.  H.  Bayless 
and  his  associates;  said  Bayless  subsequently  becoming  the 
owner  of  all  four  of  said  notes.  Contemporaneously  with  the 
conveyance,  a  deed  of  trust  was  given  on  the  lot  to  secure  the 
four  purchase-money  notes  already  described. 

Subsequently  to  this  transaction,  the  Exchange  Building 
and  Investment  Company  sold  and  conveyed  this  same  lot  to 
the  Virginia  Finance  Company,  upon  the  following  terms: 
the  purchaser  making  a  cash  payment,  undertaking  and  agree- 
ing to  assume  and  pay  off  the  four  notes  of  $1,666.66  each, 
executed  by  the  Exchange  Building  and  Investment  Company 
to  W.  H.  Bayless  and  others,  and  for  the  residue  executing 
two  notes  to  said  Exchange  Building  and  Investment  Com- 
pany, each  for  the  sum  of  $2,500,  and  securing  the  same  on 
said  lot  by  deed  of  trust.  So  that,  after  this  latter  transac- 
tion was  consummated,  the  Virginia  Finance  Company  was 
the  owner  of  the  lot  in  question,  subject  to  two  mortgages, 
the  first,  the  four  notes  of  the  Exchange  Building  and  Invest- 
ment Company  to  W.  H.  Bayless,  each  for  $1,666.66  assumed 
by  it;  and  second,  two  notes  of  its  own,  each  for  $2,600,  due 
to  the  Exchange  Building  and  Investment  Company. 

The  Virginia  Finance  Company,  under  its  purchase,  having 
assumed  payment  thereof,  t>ecame  the  principal  debtor  as  to 
the  four  notes  secured  in  the  first  mortgage,  and  the  Exchange 
Building  and.  Investment  Company  became  surety  for  those 
notes ;  and  this  relation  was  recognized  and  accepted  by  Wm. 
H.  Bayless  the  creditor,  in  his  dealing  with  the  parties. 

When  the  two  one-year  notes  of  the  Exchange  Building 
and  Investment  Company  to  Bayless  for  $1,666.66  each, 
became  due,  the  Viiginia  Finance  Company  was  unable  to 
pay  them,  and  not  wishing  the  piopeity  to  be  sold,  Wm.  M. 
Yager,  one  of  the  principal  stockholders  in  said  company,  and 
also  one  of  the  directors,  and  its  general  manager,  sought  W. 
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H.  Bayless,  the  creditor,  and  procured  from  him  an  extension 
of  time,  evidenced  by  a  contract  in  writing  executed  by  the 
Virginia  Finance  Company,  recognizing  its  primary  liability 
to  pay  the  Bayless  notes ;  and,  in  consideration  of  the  exten- 
sion of  time,  giving  as  additional  security,  three  negotiable 
notes  aggregating  $3,466. 64.  These  notes  were  each  endorsed 
by  ^V.  M.  Yager  &  Co.,  and  J.  B.  Levy;  W.  M.  Yager  & 
Co.  being  W.  M.  Yager  and  J.  B.  Levy,  and,  as  befoie  stated, 
W.  M.  Yagei,  being  stockholder,  director,  and  general  man- 
ager of  the  Virginia  Finance  Company,  and  J.  B.  Levy  being 
stockholder,  director,  and  president  of  said  company.  When 
these  three  negotiable  notes  thus  endorsed  became  due,  they 
were  paid  by  W.  M.  Yager,  one  of  the  endorsers.  The  Ex- 
change Building  and  Investment  Company  consented  to  the 
extension  of  time  thus  given  the  Virginia  Finance  Com- 
pany by  Bayless,  the  creditor. 

The  first  error  assigned  is  that  the  Circuit  Court  of  Roa- 
noke, by  the  decree  complained  of,  subrogated  Wm.  M.  Yager 
to  the  rights  of  the  original  creditor,  W.  11.  Bayless,  under 
the  deed  of  trust  given  on  the  lot  to  secure  Bayless.  In  con- 
sidering this  question,  it  must  be  borne  in  mind  that  the  Ex- 
change Building  and  Investment  Company  bore  two  relations 
to  the  Virginia  Finance  Company,  the  first  was  that  of  surety 
for  the  first  mortgage  debt  of  Bayless,  assumed  by  the  Vir- 
ginia Finance  Company,  and  the  second  was  that  of  creditor 
in  the  second  mortgage  debt  of  $5,000 ;  the  aggregate  of  these 
two  debts  representing  the  balance  due  from  the  Virginia 
Finance  Company  foi  the  lot,  as  pui  chaser  from  the  Exchange 
Building  and  Investment  Company.  As  a  means  of  paying 
part  of  this  purchase  money,  the  debtor  executed  three  nego- 
tiable notes  aggregating  $3,466.64,  endorsed  by  Yager,  and 
delivered  them  to  Bayless  to  be  applied,  when  paid,  to  the 
discharge  of  that  portion  of  said  purchase  money  held  by  him. 
The  effect  of  the  decree  of  the  Circuit  Court  is  to  put  Yager, 
Vol.  xci — 18 
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after  paying  these  notes,  in  a  better  position  than  his  princi- 
pal's creditor,  the  Exchange  Building  and  Investment  Com- 
pany. In  other  words,  it  gives  him  a  lien  on  the  lot,  ahead 
of  the  remaining  purchase  money  still  unpaid  and  due  to  the 
vendor  of  his  principal,  the  Virginia  Finance  Company.  A 
surety  who  was  not  originally  bound  for  the  debt,  but  who 
comes  in  during  the  prosecution  of  the  remedy  for  the  debt 
against  the  principal  cannot,  by  subrogation,  obtain  a  prefer- 
ence over  creditors  of  the  principal,  whose  liens  attached  be- 
fore the  surety  became  bound.  As  to  any  such  prior  interest 
in  the  property  he  must  occupy  the  place  of  debtor.  Brandt 
on  Suretyship  and  Guarantee,  §  308. 

Th^  doctrine  of  subrogation  being  a  doctrine  of  purely  equi- 
table origin  and  nature,  its  operation  is  always  controlled  by 
equitable  principles.  ''It  is,  therefore,  never  enforced  so  as 
to  defeat  or  interfere  with  a  superior,  or  equal  equity  of  third 
persons,  or  with  the  legal  right  of  third  persons,  growing  out 
of  an  express  contract. "  Pom.  Eq.  Juris,  sec.  1419,  and  note. 
To  give  Yager,  the  voluntary  endorser  of  the  Virginia  Finance 
Company,  a  lien  on  this  lot  prior  in  dignity  to  the  Exchange 
Building  and  Investment  Company,  the  purchase  money  credi- 
tor of  said  finance  company,  would  be  to  violate  the  contract 
rights  between  the  parties;  and  subrogation  is  never  enforced 
when  it  would  be  in  the  nature  of  a  breach  of  contract  to  do 
so. 

The  circumstances  of  the  transaction  and  the  preponderance 
of  evidence  show  that  these  notes,  gotten  up  at  Yager's  in- 
stance, Avere  intended  when  paid  to  be  a  discharge  of  the  two 
one-year  notes  held  by  Bayless,  and  that  it  was  not  proposed, 
or  intended,  that  the  deed  of  trust  should  be  kept  alive  in 
favor  of  Yager,  even  were  that  permissible  in  view  of  the 
rights  of  the  Exchange  Building  and  Investment  Company. 
Yager  himself,  in  his  deposition,  says  the  notes  were  turned 
over  to  Bayless  '  'for  the  purpose  of  the  payment  of  those  two 
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notes  of  the  Ibxihcmge  Building  and  In/vestment  Company  of 
$1^666.66  eachy  Yager  was  the  representative  and  general 
manager  of  the  debtor  company,  and  this  mode  of  paying  the 
debt  of  his  company  was  adopted  by  him  in  consideration  of 
further  time  extended  his  company  by  Bayless,  the  creditor. 

As  an  innocent  accommodation  endorser  for  the  Virginia 
Finance  Company,  Yager  could  not,  under  the  circumstances, 
be  subrogated  as  a  lien  creditor  upon  this  lot,  prior  in  dignity 
to  the  lien  already  resting  upon  it  in  favor  of  the  Exchange 
Building  and  Investment  Company.  In  view  of  his  relations 
to  this  transaction,  and  to  the  Virginia  Finance  Company,  as 
the  manager  of  its  affairs,  the  reasons  for  his  not  being  thus 
subrogated  are  greatly  strengthened.  The  court  is,  therefore, 
of  opinion  that  the  Circuit  Court  erred  in  subrogating  W.  M. 
Yager  to  the  rights  of  Bayless  under  the  deed  of  trust  secur- 
ing the  latter's  debt  on  the  lot  mentioned  in  these  proceed- 
ings. 

It  further  appears  from  the  record  that  when  the  two  notes, 
each  for  $1,666.66,  due  in  two  years,  and  secured  to  W.  H. 
Bayless  by  deed  of  trust  on  this  lot,  became  due,  the  Virginia 
Finance  Company  was  again  unable  to  meet  them,  and  through 
its  general  manager,  W.  M.  Yager,  a  contract  bearing  date 
August  22,  1892,  was  secured,  reduced  to  writing,  and  signed 
by  W.  H.  Bayless,  the  Virginia  Finance  Company,  J.  B. 
Levy,  president,  and  W.  M.  Yager,  whereby,  in  consideration 
of  certain  negotiable  notes  given  by  the  Virginia  Finance 
Company,  endorsed  by  W.  M.  Yager,  and  delivered  to  W. 
H.  Bayless  as  collateral  security  for  his  debt,  the  time  for  the 
payment  of  said  debt  was  postponed.  This  contract  was 
made  without  the  knowledge  or  consent  of  the  Exchange 
Building  and  Investment  Company,  which  stood  in  the  rela- 
tion of  surety  for  the  debt,  the  payment  of  which  was  post- 
poned by  the  contract  aforesaid. 

The  Circuit  Court  held  that  this  contract  of  August  22, 
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1892,  released  the  Exchange  Building  and  Investment  Com- 
pany from  all  personal  liability  on  the  said  two-year  notes  of 
$1,666.66  each,  but  that  the  said  contract  did  not  release  the 
lien  held  by  Bayless  for  their  security  on  the  lot. 

This  decree  is  objected  to  by  the  appellant,  who  contends 
that  the  contract  for  time  released  the  lien  of  Bayless,  which 
was  prior  in  time  on  the  lot,  as  well  as  the  personal  liability 
of  the  appellant  for  said  debt. 

The  decree  is  objected  to  by  the  appellee,  Bayless,  because 
it  released  the  Exchange  Building  and  Investment  Company 
from  pei'sonal  liability  to  him  for  said  debt. 

There  is  no  principle  of  laiv  better  settled  than  the  one  con- 
tended for  by  the  appellant,  viz. ,  that  any  change  of  the  con- 
tract by  the  principal,  however  slight,  without  the  consent  of 
the  surety,  releases  the  latter  from  all  further  liability.  Ex- 
tension of  time  for  payment  is  the  most  frequent  form  in 
which  the  creditor  so  deals  with  the  principal  as  to  discharge 
the  surety,  and  whenever  such  indulgence  is  granted  in  pur- 
suance of  a  binding  legal  contract,  the  surety  is  at  once  re- 
leased from  his  obligations.  2  Daniel  on  Negotiable  In- 
strum3nts,  sec.  1312.  The  same  author,  in  sec.  1313, 
says : 

''But  this  principle  on  which  sureties  are  released,  is  not  a 
mere  shadow  without  substance.  It  is  founded  on  the  restric- 
tion of  the  rights  of  the  sureties  by  which  they  are  supposed 
to  be  injured.  Therefore,  when  there  is  a  legal  impossibility 
of  injury,  the  principle  does  not  apply." 

Hence  it  is  equally  well  settled  that,  ii,  in  a  contract  be- 
tween the  creditor  und  the  principal  debtor  for  an  extension 
of  time,  all  the  rights  and  remedies  of  the  surety  are  reserved 
unimpaired,  the  surety  is  not  discharged.  2  Brandt  on  Surety- 
ship and  Guaranty,  sec.  376. 

Daniel,  in  his  work  on  Negotiable  Instruments,  in  giving 
the  elements  or  circumstances  that  must  unite  in  order  to  con- 
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gtitute  an  indulgence  which  will  discharge  the  surety,  states 
the  5th  to  be  as  follows:  ''The  indulgence  must  be  without 
reservation  of  remedy  against  the  surety,  for  that  would 
reserve  the  surety's  recourse  on  the  pri'^cipal."  See  also  2 
Amer.  Leading  Cases,  (4rth  ed.),  Hare  cfe  Wallace  notes,  p.  422, 
where  it  is  said,  in  Harris  v.  Brooks  :  ' '  It  follows  from  this 
reasoning,  that  an  agreement  to  give  time  to  the  debtor,  which 
reserves  a  right  to  sue  at  the  request  of  the  surety,  will  not 
be  effectual  as  a  defence  in  an  action  brought  against  the 
latter." 

Applying  these  principles  to  the  contract  of  August  22, 
1892,  it  is  clear  that  no  right  or  remedy  of  the  Exchange 
Building  and  In\estment  Company,  as  surety  for  the  Virginia 
Finance  Company,  has  been  impaired  thereby.  On  the  con- 
trary^ the  creditor,  W.  H.  Bayless,  has,  with  great  care  and 
particularity,  reserved  to  the  surety  all  his  rights  and  remedies 
by  inserting  in  the  contract  a  clause  in  these  words: 

"This  contract  and  agreement  is  made  subject  to  this  pio- 
vision,  that  the  Excham^e  Building  and  Investment  Comjpam,y^ 
may^  ai  any  time^  require  the  property  to  he  sold  under  the  deed 
of  trust  aforesaid^  or  the  collection  of  the  said  two  notes  en- 
forced^ amd  nothing  herein  contained  shall  operate  to  impair 
any  right  the  Exchange  Building  and  Itwestment  Company 
may  have  to  require  the  enforcement  of  the  deed  of  trust  afore- 
Baidy  or  of  the  collection  of  the  said  notes, ' ' 

The  rights  and  remedies  of  a  surety  could  hardly  be  re- 
served in  a  contract  in  plainer  or  more  unambiguous  terms. 
There  was  not  a  right  possessed  by  the  Exchange  Building 
and  Investment  Company  before  this  contract  was  made  that 
it  did  not  have  with  equal  force  afterwards.  It  reserves  the 
right  to  proceed  immediately,  at  the  request  of  the  surety, 
and  therefore  cannot  be  effectual  as  a  defence  against  the  lia- 
bility of  said  surety.  It  follows,  therefore,  that  the  Circuit 
Court  erred  in  releasing  the  Exchange  Building  and  In  vest- 
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ment  Company  from  its  personal  liability  to  W.  H.  Bayless 
on  the  two  notes  held  by  him,  and  for  which  said  company 
was  bound  as  surety. 

For  the  foregoing  reasons  the  court  is  of  opinion  that  the 
decree  complained  of  is  erroneous,  and  must  be  set  aside,  and 
this  court  will  enter  such  decree  as  the  Circuit  Court  of  the 
city  of  Roanoke  ought  to  have  entered. 

Reversed. 
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Bicfimonft. 

HoLLERAN    V.    MeISEL    AND    AnOTHER. 

February  14,  1895. 

1.  Bill  op  Exceptions — Office  of—AlUgaUon  of  Error — Evidence — Setu 

Objections  in  One  Bill. — It  is  the  ofl&ce  of  a  bill  of  exceptions  to 
forth  a  specific  and  definite  allegation  of  error,  and  so  much  of  the  < 
dence  as  is  necessary  to  a  clear  apprehension  of  the  propriety  or  imj 
priety  of  the  ruling  Diade  by  the  court,  and  if  it  fails  to  do  this 
exception  will  prove  unavailing.  Two  or  more  objections  may  be  sa 
by  the  same  bill,  provided  they  are  distinctly  set  forth  with  the  ne 
aary  circumstantiality,  and  not  confused  with  one  another.  But 
better  practice  is  to  take  a  separate  bill  for  each  objection. 

2.  Res  Judicata — Construction  of  Records  by  Court  of  Appeals. — When  i 

court  has  construed  the  legal  character  and  effect  of  certified  copie 
entries  in  certain  public  records,  which  involves  the  construction  of 
records  themselves,  such  construction  is  res  judicata  in  this  court  anc 
the  courts  of  this  State,  and  an  instruction  which  gives  to  such  ent 
any  other  or  greater  effect  is  erroneous. 

3.  Evidence — Books  6f  Register  of  Land  Office — Patents — Colonial  Record 

Entries  in  the  books  of  the  oflice  of  the  Register  of  Land  Ofl 
labelled  "Patents,**  without  signature  or  seal,  are  not  patents, 
grants,  but  are  admissible  in  evidence  as  "colonial  records,"  tendin 
prove  that  proceedings  had  been  taken  looking  to  the  execution 
issuing  of  a  grant,  to  be  followed,  if  possible,  by  evidence*  tendiuj 
show  that  the  g^nt  so  contemplated  and  begun  was  actually  execu 
issued,  and  delivered. 

4.  EjEtTTMENT — Patent  from  Commonwealth — Previous  Grants — Adversary  . 

tession. — In  an  action  of  ejectment,  a  valid  patent  from  the  Comn 
wealth  to  the  plaintiff  is  prima  facie  evidence  of  title  in  the  plair 
with  the  right  of  immediate  actual  possession,  and  can  only  be  defej 
by  an  adversary  possession  under  color  or  claim  of  title  for  the  statui 
period,  or  by  showing  a  previous  valid  grant  by  the  Commonwealt 
the  defendant  or  to  a  third  person,  or  a  state  of  facts  from  which  8 
patent  may  be  presumed. 
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6.  Ejectment — Boundaries— Expert  Testimony. — In  an  action  of  ejectment, 
the  question  whether  the  land  in  controversy  is  withih  the  boundaries 
claimed  by  the  plaintiff's  declaration  is  a  question  of  fact  upon  which 
witnesses  may  state  their  knowledge,  but  upon  which  experts  may  not 
express  opinions.    On  such  question  expert  testimony  is  not  admissible. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of  Rich- 
mond, rendered  November  22,  1892,  in  an  action  of  eject- 
ment, wherein  the  plaintiff  in  error  was  the  plaintiff,  and  the 
defendants  in  error  were  the  defendants. 

lieversed. 

The  opinion  states  the  case. 

John  Howard^  for  the  plaintiff  in  error, 
ir.    W.  i&  B,  T.  Crump^  for  the  defendants  in  error. 
RiELY,  J. ,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court 
of  the  city  of  Richmond,  in  an  action  of  ejectment,  and  in- 
volves the  title  to  a  piece  of  land,  containing  three  and  eighty- 
four  hundreths  acres,  in  the  county  of  Henrico,  near  the  said 
city.  The  suit  has  been  here  before  on  a  writ  of  error  to  a 
judgment  of  the  said  court,  and  the  decision  of  this  court  is 
reported  in  87  Va.  398. 

The  plaintiff,  James  IloUeran,  claimed  title  to  the  land 
under  a  grant  made  to  him  by  the  Commonwealth  bearing 
date  on  the  12th  day  of  February,  1887;  and  the  defendants, 
Phillip  Meisel,  Sr. ,  and  Phillip  Meisel,  Jr. ,  endeavored  to 
show  an  -outstanding  title  in  a  third  person  under  one  Joshua 
R.  Stapps,  to  whom  they  claimed  that  the  land  had  been 
patented  by  the  colonial  government  in  1687.'  On  the  trial, 
a  verdict  was  rendered  b}^  the  jury  for  the  defendants,  and 
judgment  entered  by  the  court  according  to  the  verdict.     To 
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this  judgment  a  writ  of  error  was  awarded   by  one  of  the 
judges  of  this  court. 

Several  bills  of  exception  were  taken  by  thi3  plaintiff  to  the 
rulings  of  the  court  made  during  the  progress  of  the  trial;  and 
also  to  the  refusal  of  the  court,  after  the  verdict  was  renderd, 
to  grant  him  a  new  trial,  in  which  last  bill  of  exception  all 
the  evidence,  and  not  the  facts,  was  certified. 

The  rulings  of  the  court,  to  which  exceptions  were  taken  by 
the  plaintiff  during  the  progress  of  the  trial,  and  which  are 
embodied  in  the  bills  of  exception,  was  as  to  the  admission  of 
documentary  and  other  evidence  tending  to  piove  that  a 
patent  for  the  land  in  controversy  had  been  issued  to  Joshua 
K.  Stapps  previous  to  the  grant  to  James  HoUeran.  In  that 
view,  the  evidence  excepted  to,  so  far  as  we  are  able  to  judge 
from  the  bills  of  exception,  was  admissable.  It  is  the  office 
of  a  bill  of  exception  to  set  forth  a  specific  and  definite  alle- 
gation of  error,  and  so  much  of  the  evidence  as  is  necessary 
to  a  clear  apprehension  of  the  propriety  or  impropriety  of  the 
ruling  made  by  the  court,  and  if  it  fails  to  do  this,  the  excep- 
tion will  prove  unavailing.  4  Minor's  Institutes,  Pt.  I,  p. 
827,  and  1  Barton's  Law  Prac.  664.  The  bills  in  this  case  are 
not  separate  and  distinct,  but  each  seems  to  contain  a  number 
of  "objections  and  exceptions,"  and  they  are  so  intermingled 
as  to  create  confusion  and  prevent  a  proper  understanding  of 
them.  It  is,  therefore,  doubtful  whether  the  exceptions  could 
be  properly  disposed  of ;  and  as  it  is  unnecessary  to  the  decision 
of  the  case  to  do  so,  it  will  not  be  atlempled.  While  this 
court  held  in  Brovm  v.  Ilally  85  Va.  146,  that  more  than  one 
objection  may  be  certified  io  the  same  bill,  provided  that  each 
objection,  where  there  is  more  than  one,  ''is  therein  distinctly 
set  forth  with  the  necessary  circumstantiality  and  not  confused 
with  others  therein  contained,"  it  is  also  added  that,  as  a  gen- 
eral rule,  the  better  practice  is  to  take  separate  bills  of  excep- 
tion, as  least  likely  to  lead  to  confusion  and  uncertainty ;  which 
Vol.   xci — 19 
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expression  of  opinion  we  would  emphasize,  especially  in  view 
of  the  contrary  practice  adopted  in  this  case. 

The  plaintiff,  after  the  evidence  was  all  in,  asked  the  court 
to  give  to  the  jury  eight  instructions,  and  the  defendants 
asked  it  to  give  two  instructions.  The  court  rejected  all  of  the 
instructions  asked  for  by  the  plaintiff,  and  the  second  instruc- 
tion asked  for  by  the  defendants,  and  gave  the  first  of  the  in- 
structions asked  for  by  the  defendants,  and  two  mstructions  of 
its  own  in  lieu  of  those  .rejected.  To  the  action  of  the  court 
in  refusing  the  instructions  asked  for  by  the  plaintiff,  and  in 
giving  the  first  instruction  asked  for  by  the  defendants,  and  the 
two  instructions  of  its  own,  the  plaintiff  excepted. 

The  first  instruction  asked  for  by  the  defer  dants,  and  which 
was  given  by  the  court,  accurately  propounded  the  law,  and 
the  court  committed  no  error  in  giving  it. 

It  is  only  necessary  in  the  disposition  of  the  writ  of  error 
awarded  in  this  case,  after  what  has  been  said,  to  notice  the 
first  instruction  given  by  the  court  in  lieu  of  those  rejected. 
It  is  as  follows: 

"The  court  instructs  the  jury  that  if  they  believe  fiom  the 
evidence  that  the  land  in  controversy  was  embraced  within 
the  lines  of  Stapp's  patent  of  October  21,  1687,  and  they  shall 
further  believe  that  the  said  alleged  patent  was' executed  and 
delivered  by  the  proper  authorities  of  the  Colonial  Govern- 
ment of  Virginia,  and  that  possession  was  held  by  Stapp  or 
parties  claiming  under  him  title  derived  from  such  alleged 
patent,  Ihey  are  instructed  that  the  land  claimed  was  not  sub- 
ject to  grant  by  the  Commonwealth  when  the  plaintiff's  patent 
was  issued,  and  such  patent  being  therefore  void,  they  should 
find  for  the  defendant.  But  if  the  jury  shall  not  so  believe, 
they  are  instructed  that  the  patent  exhibited  by  the  plaintiff  in 
evidencie  passes  to  him  the  title  of  the  Commonwealth,  and 
they  shall  find  for  the  plaintiff.  That  the  opinions  of  the 
witnesses,  Carrington  and  Eedd,  are  not  proper  evidence  to 
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be  regarded  by  the  jury,  except  so  far  as  the  jury  may  believe 
them  to  be  correct  inferences  from  the  evidence  in  the  case." 
On  the  trial,  at  which  the  judgment  was  rendered,  from 
which  the  formei  writ  of  error  was  taken,  the  defendants,  in 
support  of  their  contention  of  a  prior  grant  by  the  Conmion- 
wealth  of  the  land  in  controversy,  offered  in  evidence  a  certi- 
fied copy  of  an  entry  or  memorandum  contained  in  one  of  the 
books  in  the  office  of  the  Register  of  the  Land  Office,  labelled 
"Patents,"  which  entry  was  without  seal  oi  signature,  and 
claimed  that  such  entry  or  memorandum  was  a  patent  from 
the  government  to  one  Joshua  E.  Stapps  for  the  said  land ; 
and  that  therefore  the  said  land  was  not  thereafter  open  to 
further  grant  by  the-  Commonwealth  to  James  HoUera-n  as 
waste  and  unappropriated,  and  consequently  his  patent  was 
void.  On  that  trial,  the  Circuit  Court  did  not  leave  to  the 
jury  the  question  whether  upon  the  evidence  a  patent  had  been 
issued  to  Joshua  R.  Stapps,  but  in  an  instruction  to  the  jury, 
which  was  duly  excepted  to,  assumed  and  instructed  the  jury, 
in  effect,  that  the  entry  or  memorandum,  of  which  the  copy 
aforesaid  was  given  in  evidence  by  the  defendants,  was  in  it- 
self a  patent.  The  legal  character  and  effect  of  the  entry  or 
memorandum,  so  relied  on  by  the  defendants  to  defeat  the 
claim  of  the  plaintiff,  was  thus  directly  and  necessarily  drawn 
in  question  on  the  former  hearing,  and  this  court  then  expressly 
pronounced  upon  it.  It  decided  that  standing  by  itself,  it 
was  a  nullity  as  a  grant,  and  only  admissible  in  evidence  as  ''a 
memorandum  from  the  Colonial  Records,  tending  to  prove 
that  proceedings  had  been  taken,  looking  to  an  execution  and 
issuing  of  a  grant,  to  be  followed  up,  if  possible,  by  evidence 
tending  to  show  that  the  grant  so  contemplated  and  begun 
was  actually  executed,  issued,  and  delivered."  This  court,  in 
consequence  of  such  erroneous  instruction,  reversed  the  judg- 
ment of  the  Circuit  Court,  and  granted  the  plaintiff  a  new 
trial.      It  thus  appears  that  this  court  then  construed  the 
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entry  or  memorandum  in  the  records  of  the  Colonial  Govern- 
ment in  the  Land  Office,  and  held  that  it  was  not  a  patent  or 
grant,  and  was  therefore  inoperative  in  itself  to  take  the  land 
out  of  the  category  of  waste  and  unappropriated  land.  When 
such  decision  was  made  and  certified  to  the  Circuit  Court,  the 
legal  character  and  effect  of  said  entry  or  memorandum  was 
henceforth  res  adjudicata^  and  not  further  open  for  question 
or  reconsideration  by  the  Circuit  Court,  or  even  by  this  court. 
We  think  that  the  construction  thus  placed  on  it  was  correct ; 
but  whether  correct  or  not,  it  is  to  that  extent  the  law  of  this 
case.  It  was  the  mandate  of  this  court  to  the  lower  court, 
and  the  paper  or  entry  was  henceforth  not  to  be  treated  as  a 
grant  or  patent.  This  is  well  settled  by  the  decisions  of  this 
court,  and  of  other  courts  of  highest  authority.  CampbeWa 
Ex^orsy,  CampbelVa  Ex^ors^  22  Gratt.  649;  Chxihoon^s  cdse^ 
21  Gratt.  822;  Turner^ s  Adm'r  v.  Staples  et  als.  86  Va.  300; 
Stuart  (&  Palmer  v.  HeiskeWs  trustee^  Id.  191 ;  Supervisors  v. 
KennicoU,  94  IJ.  S.  498;  Tyler  v.  Maguire,  17  Wall.  284; 
Gla/rk  v.  Keith,  106  U.  S.  464;  Chaffin  v.  Taylor,  116  t.  S. 
572;  Wilson  ex'r\.  Fridenherg,  21  Fla.  386;  West  et  als.  v. 
BrasKear,  14  Peters,  51 ;  and  The  Star  Wa^on  Co.  v.  Swezy^ 
Lebo  i&  Co.,  63  Iowa,  520.   . 

On  the  new  trial  granted  by  this  court,  when  the  judgment 
and  verdict  were  again  in  favor  of  the  defendants,  the  copy 
of  said  entry  or  memorandum  was  not  again  offered  in_^evi- 
dence,  but  Vol.  7,  of  the  books  of  ''Patents"  was  itself  intro- 
duced, and  the  entry  or  memorandum  therein,  from  which 
the  copy  used  in  the  former  trial  was  taken,  read  to  the  jurj', 
and  witnesses  were  introduced  to  prove  that  these  books  were 
the  records  handed  down  fron  the  Colonial  Government,  and 
contained  the  records  of  colonial  grants  of  waste  and  unappro- 
priated lands.  N^o  other  paper  or  document  was  exhibited  to 
the  jury,  or  offered  in  evidence  as  a  grant  or  patent  to  Joshua 
K.  Stapps;  and  so  the  instruction  of  the  court,  quoted  above. 
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had  reference  only  to  the  entry  in  Vol.  7,  of  the  books  of 
*' Patents."  The  original  entry  or  memoraduiu  wa«,  of 
coarse,  equally  with  the  copy  offered  on  the  former  trial, 
without  signature  or  seal. 

The  construction  of  the  copy  and  determination  of  its  legal 
effect  by  this  court  was  at  the  same  time  the  construction  of 
the  original,  in  which  the  defects  of  the  copy  inhered.  The 
original  entry  or  nemorandum  in  Vol.  7,  of  the  books  of 
'* Patents,"  although  these  books  are  treated  as  the  records  of 
colonial  grants  of  waste  and  unappropriated  lands,  was  as 
directly  the  subject  of  the  decision  of  this  court  on  the  former 
hearing  as  the  copy,  and  it&  construction  and  effect  equally 
with  the  copy  res  adjudicata.  It  was,  therefore,  error  in  the 
Circmt  Court  to  give  it  a  different  construction,  or  any  greater 
weight  or  effect. 

The  instruction  given  by  the  court,  equally  with  the  one 
pronounced  on  the  former  hearing  to  be  erroneous,  in  effect 
instructed  the  jury  that  the  entry  or  memorandum  in  the  book 
of '*  Patents"  was  a  patent  or  grant  to  Joshua  R.  Stapps. 
The  first  part  of  the  instruction  assumes  expressly  that  a 
patent  was  issued  to  Stapps  on  the  21st  of  October,  1687,  and 
in  doing  so,  it  directly  disregards  the  mandate  of  this  court. 
In  subsequent  parts  of  the  instruction,  it  is  referred  to  as  the 
"alleged  patent"  to  Joshua  R.  Stapps;  and  it  may  be  inferred 
from  this,  that  the  court  did  not  intend  to  instruct  that  it  was 
a  patent;  but  if  so,  the  instruction  was  calculated  to  mislead 
the  jury,  and  for  that  reason,  was  erroneous,  and  the  effect 
the  same.  For  this  error  the  judgment  of  the  Circuit  Court 
must  be  reversed. 

By  his  patent^  of  the  12th  of  February,  1887,  the  plaintiff 
had  a  prima  facie  title  to  the  land  in  controversy,  with  the 
right  of  inmiediate  actual  possession,  and  could  only  be  defeated 
by  an  adversary  possession  under  color  or  claim  of  title  for  the 
statutory  period,  or  by  showing  a  previous  valid  grant  by  the 
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Commonwealth  to  the  defendant  or  to  a  third  person,  or  a 
state  of  facts  from  which  such  patent  might  be  presumed.  The 
entry  in  Vol.  7  of  the  books  of  ''Patents,"  which  books  con- 
tain the  records  of  the  Colonial  Government  previous  to  the 
revolution,  was  admissible  as  evidence  tending  to  show,  after 
such  great  lapse  of  time  and  the  improbability  that  at  this 
late  day  there  still  existed  waste  and  unappropriated  land  so 
near  to  the  seat  of  the  State  government,  that  such  patent  had 
issued,  and  to  furnish,  along  with  other  proper  and  suflScient 
evidence,  facts  and  circumstances  from  which  its  existence 
should  be  presumed.  But  this  is  not  a  matter  for  the  court 
to  decide,  but  to  be  left  by  it,  under  proper  instructions,  to 
the  jury. 

The  latter  part  of  the  instruction  is  also  objectionable,  in 
instructing  the  jury  that  the  opinions  of  the  witnesses,  Car- 
rington  and  Kedd,  are  proper  evidence,  and  to  be  regarded  by 
tbe  jury  so  far  as  the  jury  may  believe  them  to  be  correct  in- 
ferences from  the  evidence  in  tl:  e  case.  These  witnesses  were 
introduced  to  prove  that  the  alleged  patent  to  Stapps  embraced 
the  land  in  controversy ;  and  while  admitting  that  they  could 
not  identify  it  from  the  entries  or  memoranda  in  the  books  of 
"Patents,"  deeds,  and  other  documentary  evidence,  they  gave 
it  as  their  opinion  that  it  included  the  land  in  controversy. 
This  was  not  knowledge.  It  was  not  the  statement  of  a  fact, 
but  merely  an  opinion.  Even  if  Carrington,  who  was  tan 
examiner  of  titles,  and  Redd,  who  was  county  surveyor  of 
Henrico  county,  were  experts,  this  was  not  a  case  in  which 
expert  testimony  was  admissible.  It  was  perfectly  proper 
for  them,  or  either  of  them,  to  examine  the  deeds  and  other 
documentary  evidence  given  in  before  the  jury  and  to  state 
from  their  knowledge,  whether  the  land  in  controversy  was 
within  the  boundaries  of  the  entry  purporting  to  be  a  memo- 
randum of  the  issue  of  a  patent  to  Joshua  R.  Stapps,  but  not 
to  give  merely  their  opinions  upon  the  subject.     Such  mode  of 
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identification  was  inadmissible  under  the  law,  and  the  instruc- 
tion to  the  jury  that  they  might  regard  such  opinions  as  proper 
evidence  to  that  end,  if  they  believed  them  to  be  correct  in- 
ferences from  the  evidence  in  the  case,  was  erroneous. 

As  the  case  must  go  back  to  the  Circuit  Court  for  a  new 
trial,  we  do  not  deem  it  proper  to  discuss  the  evidence  certi- 
fied by  the  court  in  overruling  the  motion  of  the  plaintiff  for 
a  new  trial. 

For  the  error  of  the  court  in  giving  said  instruction,  and  in 
overruling  the  motion  for  a  new  trial  on  account  of  such 
erroneous  instruction,  the  judgment  complained  of  must  be 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a 
new  trial,  upon  which,  if  the  evidence  be  substantially  the 
same,  and  instructions  be  asked  for,  they  shall  conform  to  the 
views  expressed  in  the  foregoing  opinion. 

Keversed. 
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Stuart  and  Othebs  v.  Commonwealth. 
March  14,  1895. 

1.  Treasurer's  Boud —Record— Plea  of  non  est  factum,— The  qualification  of 

a  county  treasurer,  including  the  execution  of  his  bond,  is  made  a  matter 
of  record  in  the  County  Court,  and  imports  such  absolute  verity  that 
in  an  action  on  said  bond  the  plea  of  non  est  factum  cannot  be  pleaded 
by  the  obligors.  Where  the  record  appears  to  be  regular  and  complete, 
it  can  only  be  assailed,  if  at  all,  on  the  ground  of  fraud,  which  must  be 
distinctly  charged  and  clearly  proved.  Vaughan  v.  Commonwealth^  17 
Gratt.  386 ;  Calwell  v.  Commcnwealth,  17  Gratt.  391,  approved. 

2.  Treasurer's  Bond — County  Court  Judge— Attorney  in  fact, — ^The  judge  of  a 

County  Court  cannot  act  as  attorney  in  fact  of  an  obligor  to  sign  his 
name  to  a  bond  which  is  to  be  given  before  and  approved  by  said 
court,  and  the  fact  that,  at  the  time  the  power  of  attorney  was  given,  the 
obligor  knew  that  the  attorney  was  such  judge,  is  immaterial. 

3.  Power  op  ATroRSRY—Comaructum, — A  power  of  attorney  to  sign  a  bond 

as  surety  for  a  public  officer  is  to  be  strictly  construed.  The  attorney 
can  do  nothing  except  what  he  is  expressly  authorized  by  the  instrument 
to  do,  and  when  he  has  once  exercised  the  power  he  cannot  thereafter 
consent  to  material  alterations  in  the  bond. 

Error  to  a  judgment  of  the  Circuit  Coort  of  the  city  of  Rich- 
mond, rendered  April  17,  1894,  in  a  proceeding  by  motion 
wherein  the  Commonwealth  was  the  plaintiff,  and  the  plain- 
tiffs in  error  the  defendants. 

Reversed. 

This  was  a  motion  before  the  Circuit  Court  of  the  city  of 
Richmond  by  the  Commonwealth  against  F.  C.  S.  Hunter, 
treasurer  of  King  George  county,  and  R.  H.  Stuart  and  others, 
sureties  on  his  official  bond  as  such  treasurer,  to  recover  a 
judgment  for  $3,119.42,  with  interest. 
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On  the  trial  of  this  motion  the  defendants,  severally,  filed  a 
number  of  special  pleas,  all  of  which  were  rejected  by  the  Cir- 
cuit Court.  This  court  holds  that  the  following  special  plea 
by  the  defendant,  K.  H.  Stuart,  marked  Y,  should  have  been 
received: 

**The  said  defendant  comes  by  his  attorneys  and  craves 
oyer  of  said  supposed  writing  obligatory,  with  the  condition 
therein,  and  they  are  read  to  him  in  these  words:      *     *     ♦ 

* 'Which,  being  read  and  heard,  the  said  defendant  says 
there  is  not  any  legal  record  as  to  this  defendant,  of  the  said 
supposed  official  bond  of  F.  C.  S.  Hunter,  as  treasurer  of 
King  George  county,  Va.  (in  said  notice  for  a  motion  men- 
tioned), in  the  County  Court  of  said  county,  in  manner  and 
form  as  the  said  Commonwealth  of  Virginia  hath  above  in 
her  said  notice  for  a  motion  alleged,  because  this  defendant 
says  the  said  C.  H.  Ashton,  who  acted  in  the  County  Court 
as  his  attorney  in  fact,  and  then  and  there  executed  and 
acknowledged  the  supposed  official  bond  of  F.  C.  S.  Hunter 
as  treasurer  of  King  Greorge  county  at  the  September  term, 
1888,  of  the  said  County  Court  of  King  George  county,  was 
then  and  there  the  judge  of  said  court,  presiding  at  said  term, 
and  did  and  performed  all  these  acts  before  himself  as  judge, 
and  as  judge  also  ratified  and  approved  his  own  action,  and 
passed  upon  the  sufficiency  of  said  supposed  bond. 

And  this  the  defendant  is  ready  to  verify." 

Sworn  to. 

The  bond  in  suit  bears  date  September  6,  1888,  and  was 
acknowledged  and  received  September  7,  1888.  Afterwards, 
it  was  discovered  that  there  was  an  omission  in  the  condition 
of  the  bond.  Ko  new  bond  was  written,  but  the  omission  in 
the  old  bond  was  supplied  and  the  bond  was  re-acknowledged 
by  all  the  obligors  but  two  and  accepted  by  the  court  Novem- 
ber 1,  1888.  The  parties  who  did  not  re-acknowledge  were 
not  made  parties  to  the  motion. 
Vol.  xci — 20 
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The  otlier  facts  sufficiently  appear  in  the  opinion  of  the 

court.  t 


R.  J.  Washington^  and  J,  E.  Mdson^  for  the  plaintiffs  in 
error. 

Attorney  General  R,  Taylor  ScoU^  for  the  Commonwealth. 

Keith,  P. ,  delivered  the  opinion  of  the  court. 

The  Commonwealth  of  Virginia,  through  her  Attorney 
General,  served  a  notice  in  the  Circuit  Court  of  the  city  of 
Richmond  upon  F.  C.  S.  Hunter,  treasurer  of  King  George 
county,  and  George  Turner,  R.  H.  Stuart,  Henry  H.  Hunter, 
and  F.  W.  Payne,  that  on  June  25,  1892,  judgment  would 
be  asked  for  against  them  for  the  sum  of  $3,119.42,  with 
interest. 

The  parties  defendant  appeared  by  counsel,  and  tendered 
twenty-one  special  pleas,  all  of  which  the  court  rejected. 
These  pleas  may  be  grouped :  (1)  Varying  forms  of  the  plea 
of  non  est  factum;  (2)  pleas  which  may  be  treated  as  averring 
fraud  in  the  transaction  upon  which  the  supposed  liability  of 
the  defendants  rests;  and  (3)  a  plea  averring  that  R.  H. 
Stuart  had  constituted  C.  H.  Ashton  his  attorney  in  fact  to 
sign  his  name  as  one  of  the  sureties  upon  the  treasurer's  bond; 
that  C.  H.  Ashton  was  judge  of  the  County  Court  of  King 
George ;  that  as  such  judge  he  presided  in  the  court  before 
which  the  bond  was  executed,  and  in  which  the  treasurer 
qualified ;  and  that  he  had  acted  on  the  occasion  of  the  execu- 
tion of  the  bond  and  the  qualification  of  the  treasurer  in  the 
dual  capacity  of  attorney  in  fact  for  one  of  the  parties,  and  as 
judge  of  the  court. 

The  contention  of  the  Attorney  General,  representing  the 
Commonwealth,  is  that  the  qualification  of  the  treasurer,  in- 
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eluding  tbe  execution  of  his  bond,  is,  by  virtue  of  section  812  of 
the  Code  of  1887,  made  matter  of  record  in  the  County  Court, 
and  that  this  record  and  memorial  of  the  judge  imports  '^such 
uncontrollable  credit  and  verity  as  that  they  admit  of  no 
averment,  plea,  or  proof  to  the  contrary;"  and  in  support  of 
this  proposition  cites  a  number  of  cases,  among  them  Vaughan 
V.  Commonwealth,  17  Gratt.  386,  and  Cahoell  v.  Common- 
weaUh,  Id.  391. 

This  presents  a  point  which  was  left  undisposed  of  by  this 
court  in  the  recent  case  of  Blanton  v.  CoimmoTvwealih  {ante, 
p.  1),  the  court  in  that  case  not  finding  it  necessary  to  pass 
upon  it.  We  are  of  opinion,  however,  that  this  contention  of 
the  Commonwealth  is  sustained  by  the  decisions  just  cited, 
and  by  the  statute  law.  See  section  812,  Code  of  Virginia, 
1887.  Being  a  record,  it  follows  that  non  est  factum  cannot 
be  pleaded;  the  only  plea  putting  a  record  in  issuQ  being  that 
of  ni^  tiel  record,  which  is  tried  by  the  production  of  the 
record  itself.  Where  the  record  appears  to  be  regular  and 
complete,  it  must  be  assailed,  if  at  all,  upon  the  ground  of 
fraud;  and  the  fraud  relied  on  must  be  clearly  and  distinctly 
charged,  and  established  by  satisfactory  proof.  We  are, 
therefore,  of  opinion,  that  the  Circuit  Court  did  not  err  in 
rejecting  the  various  pleas  of  7ion  est  factum  offereil  by  the 
several  defendants. 

The  case  arose  out  of  the  following  state  of  facts:  F.  C.  S. 
Hunter  had  qualified  as  treasurer  of  King  George  county,  and 
one  of  the  sureties  upon  his  official  bond,  E.  J.  Smith,  having 
moved  for  counter  security,  the  court  directed  Hunter  to  exe- 
cute a  new  bond,  or  have  his  power  as  treasurer  revoked. 
Thereupon  Hunter,  with  George  Turner,  F.  W.  Payne,  H. 
H.  Hunter,  E.  L.  Hunter,  W.  A.  Rose,  and  R.  H.  Stuart,  by 
C.  H.  Ashton,  his  attorney  in  fact,  acting  under  a  power  of 
attorney  under  the  hand  and  seal  of  Stuart,  entered  into  and 
acknowledged  a  bond  in  the  penalty  of  $22,000,  conditioned 
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according  to  law.  It  seems  that  the  bond  thus  executed 
omitted  to  provide  that  any  default  of  which  the  treasurer 
might  be  guilty,  or  any  money  for  which  he  might  become 
responsible  upon  the  said  bond,  was  to  be  paid  in  lawful  money 
of  the  United  States,  as  directed  by  statute,  and  not  in  cou- 
pons; and,  the  matter  having  been  brought  to  the  attention 
of  the  court  by  its  commissioner  of  accounts,  the  treasurer, 
and  George  Turner,  R.  H.  Stuart,  by  C.  H.  Ashton,  his 
attorney  in  fact,  Henry  Hunter  and  F.  W.  Payne,  appeared 
in  court  at  the  November  term,  1888,  of  the  County  Court  of 
King  George,  and  reacknowledged  the  said  bond  in  due  form 
of  law  as  their  act  and  deed. 

Comparing  the  order  entered  at  the  November  term,  1888, 
with  that  entered  at  the  September  term,  1888,  it  appears 
that  the  bond  was  not  reackowledged  by  two  of  the  obligors 
named  therein,  William  A.  Eose  and  E.  L.  Huntet.  The 
power  of  attorney  under  which  C.  H.  Ashton  acted  is  not  in 
the  printed  record,  nor  does  it  appear  in  the  origitial  record 
brought  to  this  court  from  the  county  of  King  George  in  obe- 
dience to  the  aiibpmna  duces  tecum  heretofore  issued.  It  is  to 
be  presumed  that  it  was  a  naked  power  of  attorney,  authoriz- 
ing C.  H.  Ashton  to  sign  the  name  of  E.  H.  Stuart  to  the 
bond  of  F.  C.  S.  Hunter  as  treasurer  of  King  George  county. 
It  may  also  fairly  be  presumed  that,  as  is  usual  in  such  cases, 
the  bond  had  been  made  up  before  the  term  of  the  court  at 
which  it  was  to  be  executed;  that  the  sureties  knew  with 
whom  iheir  responsibility  was  to  be  shared;  and  that  they  con- 
sented to  the  bond  as  parties  to  a  bond  which  contained  the 
names  of  those  who,  when  the  bond  came  to  be  executed,  in 
point  of  fact  signed  it.  In  other  words,  that  E.  H.  Stuart,  in 
constituting  C.  H.  Ashton  his  attorney  in  fact,  contemplated 
assuming  a  liability  which  was  to  be  shared  with  F.  W.  Payne, 
George  Turner,  H.  H.  Hunter,  W.  A.  Eose,  and  E.  L.  Hunter. 
It  nowhere  appears  that  Stuart  had  any  knowledge  of  what 
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took  place  at  the  November  term  of  the  County  Court,  or  that 
he  knew,  or  had  any  means  of  knowing,  that  two  of  the  names 
which  appeared  upon  the  bond  as  executed  at  the  September 
term  had  been  stricken  from  it,  and  the  number  of  the  sureties 
reduced  from  six  to  four. 

Now,  these  facts  place  Judge  Ashton  in  a  position  which  it 
was  impossible  for  him  with  propriety  to  occupy.  We  do 
not  for  a  moment  suppose  that  he  was  guilty  of  any  inten- 
tional wrong,  or  that  he  would,  under  any  circumstances, 
purposely  do  anything  unbecoming  a  judicial  officer,  but  we 
conceive  it  to  be  necessary  that  the  administration  of  justice 
shall  be  free  from  the  slightest  appearance  or  suspicion  of  im- 
propriety, and  we  can  but  think  that,  to  act  as  attorney  in 
fact  with  respect  to  a  transaction  pending  before  his  own 
court,  in  which  he  was  called  upon  to  pass  judicially  upon  the 
sufficiency  of  his  own  credentials  as  attorney,  and  to  execute 
an  instrument  by  virtue  of  his  position  as  attorney  which  he 
was  then  to  establish  as  a  memorial  and  a  record  importing 
absolute  verity  as  to  all  parties  concerned,  in  his  capacity  as 
judge,  was  the  attempt  upon  his  part  to  discharge  functions 
absolutely  antagonistic  and  wholly  irreconcilable.  It  is  not 
enough  that  in  the  particular  transaction  there  is  no  sugges- 
tion, and  can  be  none,  of  any  improper  motive  or  act.  We 
cannot  sanction  a  practice  which  could  by  possibility  be  drawn 
into  a  percedent,  and  which  might  or  could  render  the  judi- 
ciary of  the  State  the  objects  of  suspicion  and  of  criticism' 
and  tend  to  impair  public  confidence  in  their  utter  and  com- 
plete personal  disassociation  from  the  subject-matter  of  their 
official  action.  Not  only  was  he  called  upon  as  judge  to  pass 
upon  his  authority  to  act  at  the  September  teim,  when  he 
accepted  the  oiiginal  bond  with  six  names  upon  it — which  is 
pi^umably  the  only  bond  his  principal  had  ever  contemplated 
signing — but,  continuing  to  act  upon  the  authority  of  that 
power,  he  appears  before  himself  at  the  November  term,  and 
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reacknowledges  that  bond,  and  thus  increases  the  liability  of 
his  principal,  without  his  knowledge  or  consent,  interpreting 
as  judge  his  power  as  attorney,  greatly  to  the  injury  and  dis- 
advantage of  his  principal.  The  whole  force  and  effect  of 
this  record  rests  upon  what  was  done  at  that  November  term. 
Strike  that  out,  and  the  case  of  the  Commonwealth  falls  with 
it.  There  is  no  suggestion  of  more  than  one  power  of  attor- 
ney, and  that  a  naked  power  to  sign  a  name  to  a  bond  already 
agreed  upon  by  the  parties;  and  there  is  no  intimation  that 
Stuart  had  the  slightest  suspicion,  or  reason  to  suspect,  that 
anything  was  to  be  done  at  the  November  term  altering  his 
liability,  or  in  any  way  affecting  his  interest.  It  seems  to  be- 
just  here  that  the  Commonwealth  is  in  a  dilemma.  If  Judge 
Ashton  was  acting  in  a  merely  ministerial  capacity,  as  is  con- 
tended by  the  defendants,  then  the  plea  of  non  est  factum 
could  be  made  to  the  bond ;  if  acting  in  a  judicial  capacity , 
his  action  would  be  obnoxious  to  the  objection  just  pointed 
out.  It  is  not  a  question  as  to  who  may  be  an  agent  or 
attorney  in  fact.  Without  doubt  Judge  Ashton  was  under 
no  disqualification  to  act  as  agent  for  the  defendant,  but,  hav- 
ing accepted  the  agency,  he  was  thereby  rendered  incompe- 
tent to  act  as  judge.  Having  accepted  that  agency,  was  he 
competent  to  sit  in  judgment  upon  the  sufficiency  of  his  cre- 
dentials as  agent,  and  upon  the  extent  and  scope  of  the  powers 
with  which  he  had  been  clothed  as  agent?  We  think  he  could 
*  not,  and  we  do  not  doubt  that,  though  this  ruling  may  eventu- 
ate in  the  loss  of  this  debt  t^  the  Commonwealth,  it  is  far 
better  that  such  a  loss  should  be  suffered  than  that  any  of  ttie 
rules  and  principles  established  in  order  to  secure  absolute 
purity  in  the  administration  of  justice  should  suffer  any  im- 
pairment. 

The  Attorney  General  contends  that  Stuart  knew  that  C. 
H.  Ashton  was  judge  of  the  County  Court  of  King  George, 
and  is,  therefore,  to  be  considered  as  having  waived  his  objec- 
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tion  to  him  on  that  account.     The  answer  seems  to  be  two- 
fold: 

First,  There  is  no  such  express  or  implied  waiver  to  be  in- 
ferred from  the  circumstances.  Stuart  had,  on  the  contrary, 
every  reason  to  expect  that  the  action  of  his  attorney  would 
conform  to  all  the  requirements  of  the  law,  and  transcend  it  in 
no  particular.  The  waiver  or  estoppel  claimed  by  the  Com- 
monwealth must  rest  upon  the  idea  that  Stuart  selected  his 
agent  knowing  that  he  was  judge  of  the  County  Court,  and, 
as  such,  charged  by  law  with  the  duty  of  presiding  in  the 
court  before  which  the  treasurer  would  give  bond  and  qualify ; 
and  must,  therefore,  be  held  to  have  assented  in  advance  to 
his  acting  in  the  dual  capacity  of  agent  and  judge.  Grant 
this  to  be  true,  for  the  sake  of  argument,  can  it  be  held  to 
extend  beyond  the  act  of  signing  the  bond  at  the  September 
term  of  the  court,  when  a  bond  with  six  sureties  was  executed, 
received,  and  accepted  by  the  Conmionwealth  ?  Can  it  be 
that  a  naked  power  of  attorney  to  perform  a  single  act  could 
be  construed  as  creating  a  continuing  agency,  by  which  the 
agent  could  assent  to  the  most  material  alteration  in  the  in- 
strument as  theretofore  executed  by  him,  reducing  the  number 
of  sureties  from  six  to  four,  and  by  his  reacknowledgment 
bind  his  principal  without  his  knowledge  or  consent  to  the 
instrument  in  its  changed  condition?  Such  a  power  as  we 
are  considering  is  to  be  strictly  construed.  The  agent  can  do 
nothing  which  he  is  not  expressly  authorized  to  do  by  the- 
instrument  which  is  the  exclusive  source  of  his  authority  to 
act  at  all.  If  this  be  true  in  every  case,  even  though  the  con- 
stituent who  creates  the  agency  may  be  the  beneficial  party 
to  the  transaction  with  respect  to  which  he  is  to  become 
bound,  how  much  more  strictness  should  be  observed  by  an 
agent  acting  for  one  who  is  to  be  bound  as  surety  only,  and 
who  is  to  reap  no  profit  or  advantage  from  the  obligation 
which  he  assumes.  As  the  occasion  then  demanded  the 
utmost  strictness  in  the  exercise  of  the  power  conferred  by 
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Stuart,  and  as  he  could  not,  by  possibility,  have  contemplated, 
when  he  gave  the  power  of  attorney  in  August,  that  the  bond 
which  he  authorized  his  agent  to  sign  in  September  would  be 
materially  altered  and  reacknowledged  in  November,  he  can- 
not be  deemed  to  have  conferred  the  authority  upon  his  agent 
to  make  such  reacknowledgment  or  alteration,  or  be  held  to 
have  waived,  or  to  be  estopped  from  making  any  lawful  objec- 
tion thereto.  Therefore,  to  repeat  myself  on  this  point,  even 
though  the  waiver  or  estoppel  might  apply  to  the  execution 
of  the  bond  in  September,  on  the  ground  that  be  must  have 
contemplated  what  then  occurred  (which  I  by  no  means  admit), 
it  does  not  apply  to  what  took  place  in  November,  for  nothing 
short  of  prophetic  vision  could  have  enabled  Stuart  to  foresee 
the  situation  which  then  existed.  Without  knowledge,  there 
can  in  this  case  be  no  waiver  or  estoppel ;  and  in  this  instance 
knowledge  was  impossible. 

Second,  We  do  not  place  our  decision  wholly  or  chiefly  upon 
any  ground  of  objection  which  the  parties  could  have  waived, 
but  rest  it  broadly  and  firmly  upon  the  proposition  that  it 
would  be  contrary  to  public  policy  to  sanction  what  we  have 
here  condemned. 

In  conclusion,  we  are  of  opinion  that  the  Circuit  Court  did 
not  err  in  rejecting  the  several  pleas  of  non  eat  factum. 

As  to  the  pleas  in  which  it  is  averred  that  a  fraud  was  prac- 
ticed on  the  defendants,  we  are  of  opinion  that,  should  the 
defendants  at  any  future  trial  rely  upon  that  defense,  it  can 
be  better  presented  in  more  carefully  prepared  pleas. 

And,  lastly^  we  are  of  opinion  that  the  plea  of  R.  H.  Stuart, 
marked  '^Y,  "should  have  been  admitted. 

The  case  must  therefore  *be  reversed,  and  remanded  for  a 
new  trial  with  leave  to  the  defendants,  or  any  of  them,  to  file 
such  additional  pleas  as  may  be  consistent  with  the  views 
herein  expressed. 

Rkvkrskd. 
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Easley  v.   Valley  Mutual  Life  Association. 

Mabch  14,  1895. 

1.  Mutual  Insurance — Assestment — Evidence. — In  an  action  upon  a  policy  of 

insurance  in  a  mutual  life  insurance  company,  the  by-laws  of  which  com- 
pany provide  '*  that  no  question  shall  be  raised  as  to  the  right  to  make, 
or  necessity  of,  any  mortality  assessment  made  under  any  certificate  of 
membership,  except  in  the  life-time  of  the  member,  and  within  six 
months  from  the  time  when  same  was  made,''  it  is  not  competent  for 
the  plaintiff,  after  the  death  of  the  member,  to  offer  evidence  for  the 
purpose  of  raising  such  question. 

2.  Mutual  Insurance — Forfeiiure — Waiver — Estoppel — Indulgence. — In  an 

action  on  a  policy  in  a  mutual  life  insurance  company,  which,  according 
to  its  terms,  has  become  forfeited,  by  reason  of  failure  to  pay  assess- 
ments, if  the  plaintiff  relies  upon  a  waiver  of  such  forfeiture,  or  upon 
an  estoppel  to  assert  it,  it  is  not  sufficient,  in  order  to  overcome  such 
forfeiture,  to  show  former  indulgence  to  the  insured,  when  it  appears 
that  he  knew  when  his  assessments  fell  due  that  his  policy  stood  for- 
feited for  &ilure  to  pay,  and  that  his  restoration  to  membership  was 
granted  as  a  favor  to  him,  upon  a  proper  certificate  of  unimpaired  health ; 
nor  is  it  sufficient  to  show  former  indulgence  to  other  members  of  which 
plaintiff's  intestate  had  no  knowledge. 

3.  iNSTRUcnoNs — Abstract  Legal  Propositions. — Instructions  which  announce 

mere  abstract  propositions  of  law,  however  correctly,  should  not  be 
given  when  there  is  no  evidence  in  the  case  upon  which  such  instruc- 
tions could  be  predicated. 

4.  Mutual   Insurance   Policy — Forfeituve — Waiver— Instructions — Harmless 

Error. — Provisions  inserted  in  an  insurance  policy,  in  pursuance  of  the 
charter  and  by  laws  of  the  company,  which  work  a  forfeiture  of  the 
policy  upon  certain  conditions,  are  so  inserted  for  the  benefit  of  the  com- 
pany, and,  it  seems,  may  be  waived  by  the  company ;  and  though  an  in- 
struction was  given,  which  denies  the  power  of  the  company  to  make 
such  waiver,  yet,  if  the  verdict  of  the  jury,  upon  the  facts,  appears  to 
Vol.  xoi — 21 
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be  plainly  right,  this  court  will  not  reverse  the  judgment  of  the  lower 
court,  on  account  of  such  erroneous  instruction,  as  the  plaintiff  was  not 
prejudiced  thereby. 

Error  to  a  judgment  of  the  Circuit  Court  of  Augusta  county 
rendered  May  25,  1891,  in  an  action  of  covenant  wherein  the 
plaintiff  in  error  was  the  plaintiff,  and  the  defendant  in  error 
was  the  defendant. 

Affirmed. 

The  opinion  states  the  case. 

John  iT.  Opie^  and  Martin  WiUimns^  for  the  plaintiff  in 
error. 


Elder  <&  Elder^  and  Geo.  M.  Cochran^  tor  the  defendant  in 
error. 

Keith,  P. ,  delivered  the  opinion  of  the  court. 

It  appears  from  the  record  that  George  W.  Easley  on  the 
28th  of  May,  1885,  received  a  certificate  of  membership  in 
the  Valley  Mutual  Life  Association  of  Virginia,  by  which 
that  corporation,  in  consideration  of  the  payment  of  the  sum 
of  $24,  at  the  date  of  the  certificate,  and  the  sum  of  |15, 
annually  thereafter  for  three  years,  and  after  the  expiration 
of  three  years  the  annual  payment  of  $6  per  year,  together 
with  such  assessments  as  might  be  made  against  him  on  account 
of  death  of  members  from  time  to  time  occurring,  known  as 
mortality  assessments,  undertook  to  pay  to  Minnie  C.  Easley, 
the  wife  of  George  W.  Easley,  at  the  home  oflBlce  of  the  asso- 
ciation at  Staunton,  the  sum  of  $3,000,  within  90  days  after 
notice  and  the  proofs  required  of  the  death  of  the  said  George 
W.  Easley.  This  certificate  of  membership  was  issued  and 
accepted  upon  certain  conditions  set  out  in  the  policy,  among 
others,  that  ''if  any  dues  or  moitality  assessments  on  this 
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policy  shall  not  be  paid  within  30  days  from  date  of  notice  in 
person,  or  from  date  of  mailing  same  to  his  address,  the  con- 
sideration of  this  contract  shall  be  deemed  to  have  failed,  the 
association  shall  be  released  from  all  liability,  and  all  pay- 
ments heretofore  made  shall  be  forfeited."  This  provision 
of  the  policy  is  in  accordance  with  the  7th  clause  of  the  char- 
ter of  the  association,  and  is  the  only  provision  of  the  charter 
which  need  be  specifically  mentioned. 

By  the  7th  clause  of  the  policy  it  is  provided  'Hhat  no  per- 
son except  the  president,  or  secretary  of  the  association,  is 
authorized  to  make,  alter,  or  discharge  the  contracts,  or  to 
waive  forfeitures, ' '  and  this  provision  of  the  policy  is  in  accord- 
ance with  Article  20  of  the  by-laws. 

Geo.  W.  Easley  died  in  January,  1890,  and  his  widow,  the 
beneficiary  under  the  policy,  demanded  of  the  VaUey  Mutual 
Life  Association  the  amount  of  insurance  upon  his  life,  which 
was  refused;  and  thereupon  suit  was  instituted  in  the  Circuit 
Court  of  Augusta  county.  It  appears  that  at  the  time  of  his 
death  there  remained  xmpaid,  mortality  assessment  No.  72,  for 
$7.11,  which  fell  due  on  the  31st  day  of  October,  1889,  and 
notice  of  which  was  mailed  to  the  plaintiff's  intestate  at  Pearis- 
burg,  Giles  county,  Va.,  the  postoffice  and  usual  place  of 
abode  of  the  deceased. 

The  defendant  claims  that,  by  virtue  of  the  provisions  in 
the  charter,  the  by-laws,  and  the  policy,  aU  benefits  which 
would  otherwise  have  vested  in  the  beneficiary  were  forfeited; 
while  the  plaintiff,  on  her  part,  claims  that  the  forfeiture  was 
waived  by  the  defendant  company,  by  its  general  course  of 
dealing  with  its  policy  holders,  and  especially  with  the  plain- 
tiff's intestate.  The  acts  which  are  relied  upon  to  prove  a 
waiver,  or  to  create  an  estoppel,  which  would  debar  the 
defendant  from  setting  up  the  forfeiture  are:  that  the  defen- 
dant company  at  various  times  extended  credit  to  the  plaintiff's 
intestate;  that  it  had  waived  forfeitures  which  had  thereto- 
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fore  accrued  against  him  for  the  failure  to  pay  other  assess- 
ments in  his  life  time ;  and  that  by  this  course  of  dealing  with 
him,  and  with  others,  he  had  been  lulled  into  false  security; 
that  he  had  been  induced  to  rely  upon  these  continued  act**  of 
indulgence  and  forbearance;  that  the  defendant  had,  at  all 
times,  been  able  to  preserve  his  rights  in  this  association,  and 
that  it  would  be  a  hardship  and  injustice  to  enforce  the  for- 
feiture against  his  widow  under  such  circumstances. 

The  first  point  presented  in  this  record  is  as  to  the  ruling 
of  the  Circuit  Court  excluding  a  question  put  to  Asher  Ayers, 
one  of  the  defendant's  witnesses,  by  counsel  for  plaintiff, 
upon  cross-examination. 

'^Did  you,  upon  the  advice  of  Judge  Staples,  settle  the 
Pritchard  &  Engren  cases  with  me  upon  which  a  deduction 
of  $600  was  made,  and  "was  not  $1,250  deducted  from  Mrs. 
Warren's  policy  on  the  life  of  her  husband,  and  did  not  the 
company  assess  for  the  full  amoxmt?"     This  was  properly 
ruled  out.     The  by-laws  of  the  company  expressly  provide 
"that  no  question  shall  be  raised  as  to  the  right  to  make,  or 
necessity  of,  any  mortality  assessment  made  under  any  certi- 
ficate of  membership  except  in  the  lifetime  of  the  member, 
and  within  6  months  from  the  time  when  same  was  made." 
See  also  Cronsmcm  v.  Massachusetts  Ass.^  143  Mass.  435.     It 
was  also  inadmissible  because  it  does  not  appear  when  the 
transaction  occurred  to  which  the  question  alludes,  and  it 
might,  therefore,  have  taken  place  before  assessment  72  be- 
came due,  or  it  might  have  had  relation  to  some  subsequent 
assessment.     In  any  view  of  it,  therefore,  the  question  was  loo 
indefinite,   vag'ie,  and  uncertain  to  be  admitted,   and  was 
therefore  properly  excluded. 

I  will  now  considet  the  only  evidence  which  I  have  been 
able  to  discover  in  the  record  of  the  dealings  between  the 
defendant  and  the  plaintiff's  intestate  having  the  remotest 
bearing  upon  the  propositions  sought  to  be  maintained,  or  the 


Digitized  by  LjOOQIC 


Va.]  Easley  V,  Valley  Mutual  L.   Assn. 

Opinion. 

slightest  tendency  to  prove  any  such  waiver  or  estc 

here  invoked.     I  refer  in  the  first  place  to  two  as 

mentioned  in  the  letter  of  Easley  dated  February  8 

which  he  says: 

'*!  have  received  notice  of  my  February  assesdmeni 

No.  9830.     On  looking  over  my  papers  I  have  no  r 

last  assessment,  nor  is  the  check  I  drew  for  same  c 

me  at  bank.     Will  it  be  all  right  to  send  in  check  for  1 

ment  and  let  the  other  take  chances  to  turn  up;  or  1 

ter  send  amount  of  both  assessments,  and  if  the  ot 

comes  to  light  let  that  then  be  returned  ?     I  wish  to 

safe  side." 

Very  truly, 

Geo.  W.  Ei 

To  that  letter  the  company  replied,  advising  hi 
check  for  both  assessments,  and  in  accordance  the 
the  27th  of  February,  1886,  he  again  wrote  to  the 
as  follows: 

"I  enclose  check  for  $9.48  to  cover  two  double  ass 
If  the  other  check  ever  turns  up  it  can  go  to  my  c 
has  never  been  sent  to  bank." 

It  appears,  therefore,  that  on  the  books  of  the 
Easley  was  in  default  for  the  first  of  the  two  assessm 
tioned,  while  in  point  of  fact  he  had  mailed  a  che< 
amount  due.  This,  of  course,  was  an  accident  or  m 
which  he  was  in  no  wise  responsible,  and  from  t 
quences  of  which  the  company  was  bound  to  hold  ] 
erated.  I  do  not  see  that  that  at  all  tends  to  prove 
geace  upon  wMch  the  plaintiff  in  this  suit  relies  to 
the  forfeiture,  or  has  any  tendency  to  establish  the 
of  a  credit  system  between  the  defendant  and  the 
intestate,  in  respect  to  the  payments  of  assessment 
company. 

The  next  instance  of  failure  to  pay  promptly  occu 
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respect  to  annual  IsTo.  1,  for  $15,  due  the  latter  part  of  May, 
1886.     On  the  14th  of  June,  1886,  Charles  Grattan,  secre- 
tary of  the  company,  wrote  to  Mr.  Easley  as  follows  : 
^'Mr.  Geo.  W.  Easley,  . 

Pearisburg,  Giles  Co.,  Va. 

Dear  Sir: 

You  have  failed  to  remit  $15,  the  amount  due  for 
annual  No.  1,  on  your  policy  No.  9,830.  Please  remit  by 
return  mail  as  the  payment  is  past  due. 

Yours  truly, 

Charles  Gbattan." 

To  this  Judge  Easley  replied  by  letter  dated  24th  July, 
1886,  as  follows: 
*'Mr.  Charles  Grattan,  Esq., 

Dear  Sir: 

I  have  just  returned  after  an  extended  trip,  and  have 
your  postal  of  the  10th  inst.  I  had  no  idea  of  dropping  my 
policy  in  the  Valley  Mutual,  and  if  not  too  late,  wish  it  rein- 
stated. My  health  is  fiist-rate,  and  has  been.  I  enclose 
check  for  $19.74,  which  will  straighten  mje,  I  believe.  I  will 
try  and  not  be  guilty  of  such  a  piece  of  negligence  again." 

The  only  other  instance  of  failure  to  pay  assessments  when 
due,  occurred  in  June,  1889.  It  appears  that  Mr.  Easley  had 
been  absent  from  home,  and  an  annual,  amounting  to  $6,  fall- 
ing due  May  28  of  that  year,  was  not  paid.  On  June  14, 
1889,  the  secretary  of  the  defendant  company  addressed  to 
Geo.  W.  Easley  the  following  notice: 

''You  have  failed  to  remit  $6,  the  amount  due  May  28th 
for  annual  No.  — ,  on  your  policy  No.  9,830,  and  by  the 
terms  of  your  policy  the  same  is  forfeited.  If  the  amount 
due  is  paid  by  the  25th  inst.,  your  policy  will  be  reinstated. 
This  privilege  is  not  to  be  taken  as  a  precedent,  or  a  right, 
but  as  a  favor  to  you,  on  the  understanding  that  your  health 
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is  unimpaired;  and  until  the  amount  is  received,  you  stand 
uninsured.  Sign  and  date  the  following  certificate  and  return 
this  card  with  remittance. 

W.  B.  McChesney, 

Sercetary. 

I  hereby  certify  that  I  am  in  good  health  and  insurable  con- 
dition." 

That  certificate  was  signed  by  G.  W.  Easley,  24th  of  June, 
1889.  Accompanying  the  return  of  this  certificate  is  a  letter 
from  Mr.  Easley  dated  Pearisburg,  Ya.,  24th  June,  1889,  to 
W.  B.  McChesney,  secretary:  • 

^'DearSir: 

I  don't  know  how  I  ever  slipped  up  on  my  annual  for 
1889.  Fortunately  my  health  is  excellent,  and  I  hope  I  have 
not  lost  anything.  I  wish  I  could  have  my  annual  made 
payable  at  the  same  time  I  have  to  pay  an  assessment.  Can't 
you  move  it  backward  cr  forward  so  as  to  make  it  hit  ?  1  am 
perfectly  willing  to  change  it  to  1st  May.  I  enclose  health 
certificate  and  check  $13,  to  cover  also  assessment  due  1st  of 
July. 

Very  truly, 

G.  W.  Easley." 
jSTow  these  letters  establish  several  propositions.  They 
show  that  he  knew  the  mortality  assessments  fell  due  on  the 
first  of  every  alternate  month;  that  he  knew  his  policy  stood 
forfeited  for  his  failure  to  pay  his  annual;  and  he  knew  that 
it  was  necessary  for  him  to  sign  a  health  certificate  in  order 
to  be  reinstated.  There  is  here  no  suggestion  of  waiver  or 
estoppel,  but  it  appears  that  he  understood  fuUy  that  his  resto- 
ration to  his  relations  with  the  company  was  a  privilege 
granted  as  a  favor  to  him,  and  granted  only  upon  the  under- 
standing that  his  health  was  stiU  unimpaired.  Other  assess- 
ments appear  to  have  been  paid  promptly  up  to  the  one  due 
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October  31,  1889.  There  is  also  some  evidence  in  the  record 
that,  with  respect  to  certain  policy  holders,  indulgence  had 
been  extended  upon  their  annuals  and  assessments;  but  it  also 
appears  that  they  were  members  of  the  society  who  lived  in 
and  about  Staunton,  who  were  known  to  the  oflBlcers,  who 
understood  that  while  their  assessments  were  unpaid,  they 
stood  uninsured;  and,  with  respect  to  the  greater  part  of 
them,  the  secretary  had  made  himself  personally  responsible 
to  the  company  by  carrying  assessments  for  them,  and  had 
thereby  lost  several  hundred  dollars.  See  testimony  of  Mr. 
Cooke.  It  does  not  appear  tj^at  the  indulgence  extended  to 
others  could  have  influenced  the  action  of  the  plaintiff's  intes- 
tate, because  there  is  no  evidence  tending  to  prove  knowledge 
on  his  part  of  any  such  acts  upon  the  part  of  the  company. 

This  being  all  the  evidence  upon  this  point,  plaintiff  asked 
the  court  for  nine  instructions,  which  I  do  not  think  it  neces- 
sary to  consider  in  detail.  They  aU  present  the  idea  that  the 
defendant  company  could,  expressly  or  by  implication,  waive 
a  forfeiture  occurring  by  reason  of  nonpayment  of  annuals, 
or  assessments,  on  or  before  the  appointed  day,  or  by  its  acts  be 
estopped  from  setting  up  the  forfeiture;  that  the  provision  of 
the  charter,  of  the  by-laws,  and  of  the  policy,  declaring  for- 
feiture of  policies  for  the  reasons  therein  respectively  set 
forth,  were  intended  for  the  benefit  of  the  company,  and 
could  be  by  its  acts  or  by  the  acts  of  its  officers  effectually 
waived;  and  that  courts  will  not  allow  corporations,  any 
more  than  individuals,  to  take  advantage  of  their  own  wrong 
by  accepting  the  benefits  of  a  particular  line  of  conduct  and 
then  repudiating  the  obligation  which  that  conduct;  entails. 

The  defendant,  on  the  other  hand,  asked  the  court  to  in- 
struct the  jury  that,  according  to  the  true  construction  of  the 
7th  clause  of  the  charter,  the  failure  to  pay,  or  to  tender  pay- 
ment, on  or  before  the  31st  day  of  October,  1889,  of  the 
assessment  then  due,  caused  a  forfeiture  under  the  terms  of 
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the  7th  clause,  which  it  was  not  in  the  power  of  tjie  officers 
of  the  defendant  association  to  prevent,  or  waive,  whatever 
may  have  been  their  power  to  have  reinsured  the  life  of 
George  W.  Easley.  As  abstract  propositions  of  law  the  in- 
structions asked  for  by  the  plaintiff  could,  perhaps,  be  main- 
tained. In  some  of  them  the  law  is,  without  a  doubt,  cor- 
rectly stated ;  and,  that  being  the  case,  it  would  be  the  duty 
of  this  court  to  reverse  the  judgment  of  the  court  below,  and 
award  a  new  trial,  were  there  any  evidence  in  the  record  upon 
which  those  instructions  could  be  predicated.  But  it  seems 
to  us  that  there  is  no  evidence  whatsoever  proving,  or  tending 
to  prove,  that  there  was  any  waiver,  expressed  or  implied,  or 
any  conduct  on  the  part  of  the  defendant  company  from 
which  such  waiver  could  be  inferred,  and  to  have  given  any  of 
the  instructions  asked  for  by  the  plaintiff  would  have  directly 
tended  to  mislead  the  jury,  and  they  were  therefore  properly 
refused.  Nor  can  we  give  our  assent  to  the  law,  as  set  out 
in  the  instruction  granted  by  the  court  for  the  defendant. 
We  think  that  this  provision  in  the  charter,  by-laws,  and 
poUcies,  was  inserted  for  the  benefit  of  the  company;  and, 
such  being  the  case,  we  are  not  prepared  to  say  that,  where 
there  is  evidence  proving  or  tending  to  prove  an  intention  to 
waive,  it  is  not  within  the  power  of  the  company  to  do  so. 
On  the  contrary,  the  general  current  of  authority  seems  to  be 
that  it  may.  See  Georgia  Home  Ins.  Co,  v.  Kinnier^  28 
Gratt.  88;  Insura/ace  Company  v.  Norton^  96  U.  S.  234; 
Phcenix  Insurance  Company ^  v.  Doster^  106  U.  S.  30;  Insu- 
rance Co.  V.  Eggleston^  96  U.  S.  672 ;  and  Niblack  on  Insur- 
ance, section  298.  But,  inasmuch  as  the  plaintiff's  case  is 
entirely  unsupported  by  testimony,  it  would  have  been 
within  the  province  of  the  court  upon  the  motion  of  the  defen- 
dant to  exclude  all  that  was  said  by  witnesses  upon  this  branch 
of  the  case  from  the  consideration  of  the  jury.  In  any  event, 
had  the  jury  f oxmd  a  verdict  for  the  plaintiff,  it  would  have 
Vol.  zci— 22 
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been  the  duty  of  the  court  to  set  it  aside,  and  grant  a  new 
trial. 

Conceding,  therefore,  that  it  was  error  to  have  given  the 
instruction  asked  for  by  the  defendant,  the  plaintiff  was  not 
prejudiced  thereby,  and  it  is  riot  a  cause  for  reversal;  the 
court  being  of  opinion  that  the  verdict  of  the  jury  upon  the 
facts  was  plainly  right.  The  judgment  must  therefore  be 
affirmed.  Moore  v.  Oity  of  Richmond^  85  Va.  658,  and  cases 
there  cited. 

Affibmed. 
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Richmond. 

Johnson's  Adm'r  v.  Chesapeake  &  Ohio  Kj 
March  14,  1895. 

1.  Dbmurreb  to  Evidence — Joinder — Negligence. — In  a  civil 

has  a  right  to  demur  to  the  evidence,  except  where 
plainly  against  him,  or  the  court  doubts  what  feicts  shot 
inferred  from  the  evidence  demurred  to;  and  where 
right  to  demur,  it  is  the  duty  of  the  court  to  compel  tV 
join  in  the  demurrer.  The  fact  of  negligence  constitui 
to  the  general  rule.  TVotU  v.  Va.  <&  Tenn.  R,  R.  Co 
approved. 

2.  Dehurreb  to  Evidence — Rule  Staled. — By  the  demurrer 

the  party  demurring  is  considered  as  admitting  the  tru 
sary's  evidence,  and  all  just  inferences  which  can  be 
therefrom  by  a  jury,  and  as  waiving  all  of  his  own  evid 
flicts  with  that  of  his  adversary,  and  all  inferences  from  1 
(although  not  in  conflict  with  his  adversary's)  which  d 
result  therefrom. 

3.  Contributory    Neguoence — Proximate    Cau9e. — ^Where 

cause  of  the  death  of  the  decedent  was  his  own  neglig 
with  the  negligence  of  the  defendant,  there  can  be  no 
representative).  But,  although  the  deceased  may  hav 
negligence,  and  that  negligence  may  in  fact  have  coi 
injury,  yet,  if  the  defendant  could,  in  the  result,  by 
ordinary  care  and  diligence,  have  prevented  the  injury, 
be  maintained. 

4.  Railroad  Crossing — Negligence. — It  is  the  duty  of  one 

railroad  track,  even  at  a  public  crossing,  or  a  license<3 
eyes  and  ears  to  avoid  danger  to  himself.  He  shoul 
listen,  and  if  his  faculties  warn  him  of  the  near  approj 
should  keep  off  the  track.  If  he  fails  to  use  these  necess 
and  injury  ensues,  he  cannot  recover. 
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5.  Railroad  Crossing—  Negligence. — Prior  to  the  enactment  of  the  statute 
(March  5, 1894,)  the  servants  of  a  railroad  company,  operating  one  of  its 
trains,  were  required  to  give  notice  of  its  approach  to  a  public  crossing, 
and  if  they  failed  to  do  so  and  injury  resulted  from  such  failure,  the 
company  was  liable  therefor ;  but  this  did  not  relieve  the  person  about 
to  cross  the  track  from  the  necessity  of  taking  ordinary  precautions  for 
his  own  safety. 

Quxre,  Upon  a  demurrer  to  the  evidence,  is  the  negative  evidence  of  a  wit- 
ness that  he  did  not  hear  certain  sounds,  in  conflict  with  the  positive 
evidence  of  another  witness  that  such  sounds  were  made? 


Error  to  a  judgment  of  the  Circuit  Court  of  Albemarle 
county,  rendered  May  24,  1894,  in  an  action  of  trespass  on 
the  case  wherein  the  plaintiff  in  error  was  the  plaintiff,  and 
the  defendant  in  error  was  the  defendant. 

AJfrmed. 

The  opinion  states  the  case. 

Camm  Patteson  and  S.  S.  P.  Pattesmi^  for  the  plaintiff . 
in  error. 

Wm,  J,  Robertson^  Thos,  S,  Marti n^  Henry  T.  Wickham 
and  Henry  Taylor^  Jr. ,  for  the  defendant  in  error. 

KiELY,  J. ,  delivered  the  opinion  of  the  court. 

Wiley  B.  Johnson  Avas  killed  on  the  30th  day  of  October, 
1893,  while  on  the  track  of  the  Chesapeake  and  Ohio  Railway 
Company,  by  one  of  its  freight  trains,  and  this  suit  was 
brought  by  his  administrator  to  recover  damages  from  the 
railway  company  for  the  death  of  Johnson. 

At  the  trial,  after  the  evidence  on  both  sides  was  closed, 
the  defendant  demurred  to  the  evidence,  and  the  court  com- 
pelled the  plaintiff  against  his  protest  to  join  in  the  demurrer. 
The  amount  of  damages  was  thereupon  inquired  of  by  the 
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jury,  which  found  a  verdict  for  the  plaintiff,  and  asse»sed  his 
damages  at  $2,900,  subject  to  the  opinion  of  the  court  on  the 
demurrer  to  the  evidence.  The  court  sustained  the  demurrer 
and  gave  judgment  in  favor  of  the  defendant.  To  this  judg- 
ment, a  writ  of  error  and  supersedeas  was  awarded  by  one  of 
the  judges  of  this  court. 

The  first  question  presented  for  review  was  the  action  of 
the  court  in  compelling  the  plaintiff  to  join  in  the  demurrer 
to  the  evidence.  It  was  earnestly  contended  by  the  counsel 
for  the  plaintiff  in  error,  both  in  their  printed  and  oral  argu- 
ments, that  the  court  erred  in  compelling  the  plaintiff  to  join 
in  the  demurrer  and  thus  take  away  from  the  jury,  the  proper 
triers  of  facts,  the  question  of  negligence,  which  was  the  result 
of  this  proceeding.  The  propriety  and  validity  of  the  prac- 
tice of  demurring  to  the  evidence  is  too  well  settled  in  Vir- 
ginia and  has  been  too  often  approved  by  this  court  to  be 
now  seriously  questioned.  It  was  elaborately  discussed  and 
maturely  considered  in  Tronic.  Va.  and  Tenn,  B.  R.  Co.^ 
23  Gratt.  619,  where  Judge  Moncure,  the  president  of  the 
court,  reviewed  the  cases  in  Virginia  on  this  subject,  sustained 
the  practice,  and  defined  the  rules  which  govern  it.  It  was 
there  held  that  either  party  has  the  right  to  demur  to  the  evi- 
dence, except  where  the  evidence  is  plainly  against  him,  or 
the  court  doubts  what  facts  should  be  reasonably  inferred  from 
the  evidence  demurred  to ;  and  where  a  party  has  the  right 
to  demur,  it  is  the  duty  of  the  court  to  compel  the  other  party 
to  join  in  the  demurrer. 

The  suit  of  TroiU  v.  Va.  and  Tenn.  R.  R.  Co. ,  supra^  was 
brought  to  recover  damages  for  the  negligent  killing  of  the 
stock  of  the  plaintiff  by  the  railroad  company,  and,  like  this 
case,  the  ground  of  the  action  was  the  negligence  of  the  de- 
fendant. It  was  nevertheless  held  that  this  was  no  reason 
whjr  a  party  should  not  be  permitted  to  demur  to  the  evi- 
dence, and  that  the  fact  of  negligence  constituted  no  excep- 
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tion  to  the  general  rule.  That  case  has  been  repeatedly  fol- 
lowed since,  and  the  practice  of  demurring  to  the  evidence, 
and  compelling  the  demurree  to  join  in  the  demurrer,  unless 
the  case  is  within  one  of  the  two  exceptions  to  the  general 
rule,  is  now  firmly  fixed  in  the  law.  Claris  adm^r  v.  JSich- 
mond  &D.  R.  R,  Co.,  78  Va.  709,  713.  The  case  under 
review  falls  under  the  general  rule  and  not  under  either  of 
the  exceptions  to  it,  and  the  court  did  not  err  in  compelling 
the  plaintijBf  in  error  to  join  in  the  demurrer. 

This  brings  us  to  the  consideration  of  the  demurrer  to  the 
evidence,  and  the  review  of  the  judgment  given  thereon 
by  the  court  below.  The  rule  applicable  thereto  is  well  set- 
tled and  familiar.  By  the  demurrer,  the  party  demurring  is 
considered  as  admitting  the  truth  of  his  adversary's  evidence, 
and  all  just  inferences  which  can  be  properly  drawn  therefrom 
by  a  jury,  and  as  waiving  aU  of  his  own  evidence  which  con- 
flicts with  that  of  his  adversary,  and  all  inferences  from  his 
own  evidence  (although  not  in  conflict  with  his  adversary's) 
which  do  not  necessarily  result  therefrom.  4  Minor's  Insti- 
tutes, Pt.  I,  p.  831;  1  Barton's  Law  Pr.  pp.  676-79;  Trout 
V.  Va.  and  Tenn.  R.  R.  Co.,  23  Gratt.  619;  and  Richmond 
cfe  Danville  R.  R.  Co.  v.  Anderson^ %  adm*r,  31  Gratt.  812. 

The  evidence  shows  that  Johnson  was  struck  and  killed  be- 
tween nine  and  ten  o'clock  in  the  morning,  on  the  track  of 
the  Chesapeake  and  Ohio  Railway  Company,  by  one  of  its 
freight  trains,  about  fifteen  feet  from  the  place  where  the 
public  highway  crosses  the  track  of  the  railroad,  at  the  depot 
in  the  village  of  Howardsville,  in  Albemarle  county,  and 
where  persons  on  foot  were  in  the  habit  of  crossing  the  rail- 
road without  objection  from  the  company.  The  track  at  that 
place  runs  nearly  east  and  west,  and  the  train  was  going  east. 
It  was  composed,  besides  the  engine  and  tender,  of  forty-five 
loaded  freight  cars  and  a  caboose  car.  Thirty-two  of  the  cars 
were  equipped  with  air  brakes,  which  were  in  good  order  and 
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working.  Ten  of  the  cars  were  without  air  brakes,  and  the 
four  others  had  air  brakes  that  were  not  working.  The  evi- 
dence shows  that  the  employees  in  charge  of  the  train  were 
sufficient  to  handle  it,  and  that  the  air  brakes  on  the  thirty- 
two  out  of  the  forty  six  cars  were  all  that  were  necessary  to 
give  perfect  and  easy  control  of  the  train.  It  was  running 
on  a  regular  schedule,  but  behind  time.  Its  speed  was  vari- 
ously estimated  by  the  witnesses,  but  claimed  by  counsel  for 
plaintiff  in  their  brief  to  be  running  from  seventeen  to  twenty 
miles  per  hour,  which  was  less  than  the  maximum  of  twenty - 
four  miles  per  hour  permitted  under  the  rules  of  the  company. 
It  was  proved  that  freight  trains  haliitually  pass  Howardsville 
without  stopping,  running  at  as  high  a  rate  of  speed  as  this 
was  lunning,  and  that  this  train  was  to  pass  there  without 
stopping.  As  was  customary,  the  whistle  for  the  station  was 
blown  at  the  whistling  post  about  half  a  mile  west  of  the  sta- 
tion, but  neither  the  whistle  was  again  heard  by  any  of  the  wit- 
nesses of  the  plaintiff,  nor  was  the  car  bell  heard  by  them  to 
ling,  as  the  train  approached  the  public  crossing  and  the  sta- 
tion at  Howardsville  before  Johnson  was  struck;  while  on 
the  other  hand,  the  oflSoers  and  men  in  charge  of  the  train  tes- 
tified that  the  whistle  was  not  only  blown  for  the  station,  as 
was  usual,  but  that,  after  coming  in  sight  of  the  signals  dis- 
played from  the  telegraph  office,  the  whistle  again  gave  two 
sharp  blasts  to  indicate  that  the  track  was  clear  so  that  the 
train  could  continue  on. 

At  the  time  the  whistle  was  blown  for  the  station,  Johnson 
was  standing  at  the  gate  of  his  son-in-law,  S.  S.  Bugg,  where 
he  had  been  talking  with  Eldridge  Turner,  who  walked  to  the 
south  side  of  the  track  and  engaged  in  conversation  with  Di. 
Nash  and  Jos.  E.  Noel,  two  of  the  witnesses  for  the  plaintiff. 
Near  Johnson  and  Turner,  where  they  were  talking,  was  the 
buggy  of  a  Mr.  Pulling,  with  a  young  man  sitting  in  it. 
Pulling  was  on  the  south  side  of  the  track,  and  when  he  heard 
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the  whistle  he  called  to  the  young  man  to  drive  to  where  he 
was  that  he  might  help  him  to  hold  the  horse  while  the  train 
passed.  The  young  man  drove  the  horse  and  buggy  to  where 
Pulling  was,  and  Johnson  remained  standing  at  the  gate. 

Bugg's  gate  was,  according  to  measurement,  one  hundred 
and  five  feet  north  of  the  track  of  the  railroad  where  the 
public  road  crosses  it;  and  from  the  gate  to  the  crossing,  the 
view  of  the  track  and  of  any  train  moving  upon  it  from  the 
west  was  wholly  unobstructed  for  two  hondred  and  sixty-five 
yards,  so  that  by  the  use  of  his  faculties  Johnson  could  have 
clearly  seen  the  train  as  it  approached  the  crossing,  and  the 
engineer  and  fireman  could  have  seen  him  for  the  same  dis- 
tance, aftqr  he  came  within  fifteen  or  twenty  feet  of  the  track, 
if  they  were  at  their  posts  and  performing  their  duties.  After 
Johnson  was  seen  standing  at  Bugg's  gate,  his  movements 
seem  not  to  have  been  observed  by  any  one  until  the  train 
was  approaching  the  public  crossing  and  station,  when  he  wajs 
seen  walking  slowly  in  the  direction  of  the  track.  He  con- 
tinued to  walk  on  towards  the  track  and  stepped  upon  it,  as 
if  to  go  across  it.  He  was  then  in  front  of  the  train  as  it  ap- 
proached the  crossing,  and  before  he  could  clear  the  track  he 
was  struck  and  instantly  killed.  These  were  the  circum- 
stances, so  far  as  they  are  material,  under  which  he  met  his 
death,  and  the  inquiry  is  whether  the  defendant  is  liable 
therefor  in  damages. 

If  the  death  of  Johnson  was  caused  solely  by  the  negligence 
of  the  defendant,  there  can  be  no  doubt  of  the  right  of  the 
plaintiff  to  recover  damages  therefor.  If,  however,  the  proxi- 
mate cause  of  his  death  was  his  own  negligence  concurring 
with  the  negligence  of  the  defendant,  there  can  be  no  re- 
covery. But  although  the  deceased  may  have  been  guilty  of 
negligence,  and  that  negligence  may,  in  tact,  have  contributed 
to  the  accident,  yet,  if  the  defendant  could,  in  the  result,  by 
the  exercise  of  ordinary  care  and  diligence,  have  prevented 
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the  injury,  the  action  may  be  maintained.  Richmond  <& 
Danville  R.  R.  Co.  v.  Anderson^ 8  admW^  31  Gratt.  812;  R, 
d  D.  R,  R.  Co.  V.  Morris^  31  Gratt.  200;  Dun  v.  Seahoa/rd 
ARocmohe  R.  R.  Co,,  78  Va.  645;  Rudd'^s  admW  v.  R.  cfe 
D.  R.  R.  Co,,  80  Va.  546;  Farley's  adm'r  v.  R,  c&  D.  R. 
R.  Co,,  81  Va.  783;  and  Virginia  Midland  R,  R,  Co,  v. 
Barksdale's  admW,  82  Va.  330. 

It  was  claimed  by  the  counsel  for  the  plaintiff  in  error  that 
the  defendant  was  negligent  in  running  a  train  as  long  and 
heavy  as  this  one  was  through  a  village  of  the  size  of  How- 
ardsville,  which  contained  from  one  hundred  and  fifty  to  two 
hundred  inhabitants,  at  a  high  rata  of  speed  without  having 
more  than  two  brakemen  and  air  brakes  en  all  the  cars. 
There  was  no  evidence  on  the  part  of  the  plaintiff  to  show 
that  the  train  did  not  have  the  necessary  brakemen  and  air 
brakes  to  control  it  as  occasion  or  emergency  might  require, 
or  that  it  was  not  under  perfect  control;  while  it  was  proved 
by  the  defendant  that  the  brakemen  and  the  air  brakes  were 
fully  sufficient  to  handle  and  control  it. 

But  the  main  contention  of  the  counsel  for  the  plaintiff  was 
that  the  defendant  was  guilty  of  negligence  in  that,  as  they 
claimed,  the  whistle  .vas  not  blown  and  the  bell  rung  as  the 
train  approached  the  crossing.  While  at  the  time  this  acci- 
dent happened  there  was  no  statute  in  this  State  which  re- 
quired the  whistle  to  be  blown  as  a  train  approached  a  public 
crossing,  as  is  now  the  case  (act  approved  March  5,  1894), 
yet  it  was  then  required  that  a  railway  company  should  give 
notice  of  the  approach  of  its  trains  to  a  public  crossing,  and 
if  it  failed  to  do  so  and  injury  resulted  from  such  failure,  it 
would  be  liable  therefor.  It  is  not  shown  that  the  approach 
of  the  train  to  the  crossing  where  Johnson  lost  his  life  was 
not  announced  both  by  the  whistle  and  bell.  The  witnesses 
for  the  plaintiff  only  testified  that  they  did  not  hear  either 
the  whistle  or  bell.  Whether  this  was  from  inattention,  or 
Vol.  xci— 23 
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because  it  was  not  done,  does  not  appear  from  the  evidence 
of  the  plaintiff,  while  the  engineer  and  fireman  and  other 
witnesses  of  the  defendant,  were  positive  that  both  the  whistle 
was  blown  and  the  bell  rung  after  the  train  crossed  Eockfish 
river  and  came  in  sight  of  the  crossing.  Without  deciding 
whether  upon  a  demurrer  to  the  evidence,  the  negative  evi- 
dence of  a  witness  that  he  did  not  hear  such  sounds  is  in  con- 
flict with  the  positive  evidence  of  another  witness  that  such 
sounds  were  made,  it  may  be  conceded,  for  the  purposes  of 
this  case,  that  the  whistle  was  not  blown,  except  at  the  whist- 
ling post  for  the  station,  and  that  the  bell  was  not  rung  at  all. 
If  such  were  the  fact,  it  did  not  relieve  the  deceased  from  the 
necessity  of  taking  ordinary  precautions  for  his  own  safety. 
Negligence  of  the  employees  of  the  defendant  in  this  respect 
was  no  excuse  for  negligence  on  his  part.  The  day  was  clear 
and  still.  And  Johnson,  while  an  old  man,  was  in  good 
health,  and  in  possession  of  all  his  faculties.  His  sight  and 
hearing  were  unimpaired.  While  he  was  standing  at  Bugg- s 
gate  the  whistle  for  the  station  was  blown.  It  was  distmctly 
heard  by  the  persons  in  and  about  the  station  and  crossing. 
The  plaintiff  examined  eight  witnesses  in  the  court  below. 
Six  out  of  the  eight  stated  that  they  were  duly  advised  and 
warned  of  the  approaching  train.  One  of  them.  Dr.  Kash, 
stated  that  he  did  not  hear  either  the  whistle  or  bell,  but 
heard  the  rumbling  of  the  train,  and  by  it  and  the  sight  of 
the  train  was  amply  warned.  Four  others,  J.  E.  Noel,  G. 
W.  Spencer,  Otho  V.  Carter,  and  John  Johnson  stated  that 
they  heard  the  whistle  west  of  Eockfish  river  when  it  was 
blown  for  the  station.  Another  of  them,  HoweU  Lewis,  who 
was  about  four  hundred  yards  off,  riding  to  the  village  on 
horseback,  saw  the  train,  but  did  not  hear  either  the  whistle 
or  bell.  S.  S.  Bugg  was  in  his  storehouse  about  one  hundred 
yards  from  the  track  and  did  not  hear  either  beU  or  whistle, 
and  the  remaining  witness  for  the  plaintiff,  G.  W.  Clay,  was 
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not  examined  on  this  point.  The  evidence  of  these  witnesses 
for  the  plaintiff  established  clearly  that  the  whistle  was  blown, 
and  that  those  persons  in  the  vicinity  of  the  crossing  and  near 
to  Johnson  were  fully  warned  of  the  approaching  train. 

While  it  was  the  duty  of  the  defendant  to  give  notice  of 
the  approach  of  the  train  to  the  crossing,  and  it  thus  appears 
that  this  was  done  suflBciently  to  warn  persons  who,  like  John- 
son, were  in  proximity  to  it,  there  were  also  reciprocal  duties 
imposed  on  him.  He  could  not  go  upon  its  track  even  at  a 
public  crossing,  or  a  licensed  way,  without  exercising  ordi- 
nary care  and  caution.  The  track  itself  was  a  proclamation 
of  danger.  It  was  his  duty  before  going  upon  it  to  use  his  ~ 
eyes  and  ears.  He  should  have  both  looked  in  either  direc- 
tion from  which  a  train  could  come,  and  listened;  and  if  his 
Acuities  warned  him  of  the  near  approach  of  a  train,  it  was 
his  duty  to  keep  off  the  track.  If  he  had  done  so  in  this  in- 
stance he  could  not  have  failed  to  hear  and  see  the  coming 
train,  and  be  made  sensible  of  the  danger  of  going  upon  the 
track.  It  was  in  plain  view.  And  if  he  failed  to  look  and 
listen,  as  duty  required  of  him,  and  attempted  to  cross  the 
track  in  front  of  a  rapidly  moving  train,  and  was  caught  be- 
fore he  could  get  across  and  was  killed,  his  own  aqt,  his  own 
n^ligence,  so  contributed  to  the  injury,  that  a  recovery 
therefor  cannot  be  sustained.  Jf.  Y,^  P.  <&  N,  R.  R.  Co. 
v.  KeUa/m*s  admW^  83  Va.  851 ;  Ma/rWs  admW  v.  Peterahv/rg 
Railroad  Co.,  88  Va.  1\  N.  &  W.  R.  R.  Co.  v.  Stone's 
adm^r,  Id.  310;  Gramd  Trunk  Railway  Co.  v.  Ives,  144  U. 
S.  408  and  431;  4  Amer.  &  Eng.  Enc.  of  Law,  68-78;  Ernst 
7.  Hudson  River  Railroad  Co.,  39  N.  Y.  61  and  68;  Rail- 
road Co.  V.  Houston,  95  U.  S.  697 ;  Schofield  v.  Chicago  cfe 
St.  Pa/ul  Rwy.  Co.,  114  XT.  S.  615;  Wendell  et  al.  v.  N.  Y. 
a  dk  H  R.  R.  R.  Co.,  91  K  Y.  420,  428;  The  Maryland 
Central  B.  R.  Co.  v.  Conrad  Aevheur,  62  Md.  391,  400; 
Qothard  v.  AU.   G.  S.  R.  R.  Co.,  67  Ala.   115;  Hogan's 
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adm^  V.  Tyler,  17  S.  E.  R.  723;  Beach  on  Con.  -Neg.,  sees. 
63  and  64;  and  Whittaker's  Smith  on  Negligence,  p.  401  and 
note. 

Only  four  witnesses  testified  to  the  movements  of  the  de- 
ceased, which  immediately  preceded  the  accident.  The  wit- 
ness, John  Johnson,  who  testified  for  the  plaintiff,  was  stand- 
ing on  the  platform  of  the  depot,  and  saw  the  deceased  when 
he  approached  the  track  and  was  struck  by  the  engine.  He 
stated,  in  his  examination-in-chief,  that  when  the  deceased 
made  the  attempt  to  go  across  the  track,  the  train  was  about 
one  hundred  yards  from  him,  as  near  as  the  witness  *' could 
come  at  it;^'  and  on  cross-examination,  he  admitted  that  the 
engine  was  so  close  to  the  deceased,  when  he  started  to  go 
upon  the  track,  that  the  witness  thought  that  he  was  bound 
to  be  killed  if  he  went  on  the  track;  and  that  when  he  got 
on  the  track  he  was  so  close  to  the  train  that  he  thought  it 
was  impossible  to  stop  it  in  time.  It  was  manifest  from  the 
evidence  of  this  witness,  who  was  the  only  witness  for  the 
plaintiff  who  saw  Johnson  when  he  was  struck  and  killed, 
that  the  train  was  quite  near  the  crossing  and  to  Johnson 
when  he  started  to  go  across  the  track.  While  the  witness 
thought  the  train  was  then  about  one  hundred  yards  away,  it 
appears  that  he  was  not  and  could  not  be  certain  of  tiie  dis- 
tance, but  was  certain  that  Johnson  would  be  killed  if  tie  went 
on  the  track  and  that  the  train  could  not  be  stopped  so  as  to 
prevent  it. 

There  were  three  witnesses  for  the  defendant  who  saw  John- 
son at  the  time  the  accident  occurred  and  their  evidence  is 
not  in  conflict  with  that  of  the  witness  Johnson.  R.  S.  Wil- 
kinson, the  depot  agent,  and  T.  A.  Jones,  the  section  master, 
were  in  the  telegraph  office  when  they  w^re  apprised  of  the 
approach  of  the  train.  Thej  looked  in  the  direction  from 
which  it  was  coming,  and  it  was  then  in  sight.  While  look- 
ing at  it  they  saw  the  deceased  walking  directly  toward  the 
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track;  and  without  stopping  or  looking  up  or  down  the  track, 
but,  vnth  his  head  down,  he  kept  straight  on  and  was  struck 
by  the  engine  before  he  could  get  across.  The  fireman,  F. 
Foster,  was  on  the  left  side  of  the  engine,  the  side  on  which 
Johnson  was  walking  towards  the  track.  It  was  proved  both 
by  himself  and  the  engineer  that  they  were  at  their  post  of 
duty,  and  looking  out  ahead  of  the  train.  The  fireman  stated 
that  when  he  first  saw  the  deceased  he  was  about  fifteen  feet 
from  the  track  and  walking  towards  it,  and  he  supposed  that 
he,  like  other  persons  were  in  the  habit  of  doing  at  crossings 
and  stations,  would  '^walk  up  to  where  the  train  would  clear 
him  and  then  stop,"  but  instead  of  stopping,  he  kept  on, 
stepped  on  the  track,  and  was  struck  by  the  engine;  that  his 
stepping  on  the  track  and  being  struck  by  the  engine  all 
occurred  in  a  moment  of  time ;  and  that  there  was  no  oppor- 
tunity whatever  to  warn  the  deceased,  or  to  attempt  to  stop 
the  train.  The  engineer  was  at  his  post  on  the  right  side  of 
the  engine,  while  Johnson  approached  the  track  from  the  left 
side  and  went  upon  it  so  near  in  front  of  the  train  that  the 
engineer  was  unable  to  see  him,  until  he  was  struck  by  the 
engine  and  knocked  across  on  to  the  platform  on  the  right 
aide  of  the  track. 

Upon  the  face  of  the  evidence,  under  the  strict  rule  appli- 
cable to  its  consideration,  it  conclusively  appears  that  the  de- 
ceased, by  his  own  negligence  and  recklessness,  directly  and 
proxiniately  contributed  to  the  act  which  caused  his  death, 
and  that  it  was  not  in  human  power  to  saye  him  after  it  took 
place.     He  was  the  author  of  his  own  misfortune. 

If  the  evidence  of  all  the  persons  who  were  eye-witnesses 
to  the  unfortunate  accident  and  have  testified  in  this  case,  ex- 
cept that  of  John  Johnson,  who  testified  in  behalf  of  the 
plaintiff,  is  wholly  laid  out  of  view,  his  testimony  establishes 
beyond  all  question  such  contributory  negligence  on  the  part 
of  the  deceased  as  to  preclude  all  recovery  of  damages  for  his 
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death.  He  proves  that  the  deceased  was  not  on  the  track 
until  he  started  across  it  and  was  struck  and  killed.  He  was 
not  walking  on  and  along  the  track.  He  was  not  in  the  way 
of  the  moving  train,  nor  in  danger,  until  he  started  to  walk 
across  the  track,  and  when  he  did  go  upon  the  track,  it  was 
to  attempt  to  go  right  across  it;  and  whether  the  estimate 
of  the  witness,  Johnson,  is  correct  or  not,  that  the  train  was 
about  one  hundred  yards  distant  when  the  deceased  essayed 
to  cross  the  track,  certain  it  is  that  he  did  not  stop  or  linger 
on  the  track,  yet  that  he  went  on  it  in  front  of  the  engine, 
and  when  it  was  so  close  to  him  that,  narrow  as  the  track  is, 
the  engine  struck  him  before  he  was  able  1  o  cross  it .  This  fact 
in  itself  is  conclusive  that,  when  he  stepped  upon  the  track, 
the  engine  was  so  close  upon  him,  it  was  inevitable  that  he 
would  be  struck,  and  no  effort  or  act  of  the  engineer  or  fire- 
man could  prevent  it. 

For  these  reasons  the  court  below  did  not  err  in  sustaining 
the  demurrer  to  the  evidence,  and  in  giving  judgment  in  favor 
of  the  defendant. 

The  plaintiff  beiQg,  therefore,  precluded  by  the  contributory 
negligence  of  his  intestate  from  recovering  damages  from  the 
defendant,  he  was  not  prejudiced  by  the  refusal  of  the  court 
to  allow  the  witness  to  answer  the  question  which  is  the 
subject  of  the  first  bill  of  exception,  nor  by  the  refusal  of  the 
court  to  give  to  the  jury  the  instructions  asked  for  by  the 
plaintiff  after  the  joinder  in  the  demurrer  to  the  evidence ; 
and  consequently  it.is  unnecessary  to  pass  upon  them. 

The  judgment  of  the  Circuit  Court  of  Albemarle  county  is 
therefore  affirmed. 

Affibmed. 
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Wilson,  Trustee,  v;  Carpenter's  Adm'r. 
March  14,  1895. 

1.  Rescission — FcUse  Representation — Intent. — The  false  representatio 

material  fact,  constituting  an  inducement  to  a  contract  for  the  pi] 
of  real  estate,  on  which  the  purchaser  had  a  right  to  rely,  is 
ground  for  a  rescission  of  the  contract  by  a  court  of  equity.  The 
of  the  party  making  the  representation,  and  his  belief  in  its  tru 
alike  wholly  immaterial.  It  is  sufficient  that  the  statement  is  im 
was  relied  on  by  the  purchaser,  and  was  in  feet  untrue. 

2.  Rescission — False  Representation. — A  representation  that  $1,500,0 

been  secured  to  be  invested  in  industrial  enterprises  in  a  propo6e< 
is  material,  and  if  by  such  representation  a  person  is  induced 
chase  real  estate  in  such  proposed  town,  and  the  representation  h 
it  is  good  ground  for  the  rescission  of  such  contract  by  a  court  of  < 

3.  Rescission — False  Representations — Similar  Representations  to  Others 

a  suit  to  rescind  a  contract  for  false  representations,  evidence  of  i 
representations  to  other  persons,  about  the  same  time,  is  admisE 
show  the  bent  of  mind  of  the  party  making  the  representation. 

A.  False  Representation — Inducement — Inference. — ^When  the  selh 
made  a  felse  representation  which,  from  its  nature,  might  indi 
buyer  to  enter  into  the  contract  on  the  faith  of  it,  it  will  be  ii 
that  the  buyer  was  thereby  induced  to  contract,  and  to  rerao^ 
inference  the  seller  must  prove  either  that  the  buyer  had  knowk 
fects  which  showed  the  representations  to  be  untrue,  or  that 
pressly  stated  in  terms,  or  showed  by  his  conduct,  that  he  did  m 
upon  the  representation,  but  acted  on  his  own  judgment.  Noi 
buyer  deprived  of  his  right  to  relief  because  he  had  the  means 
covering  that  the  representation  was  false. 

5.  Fraudulent  CJontract — Confirmation — Waiver. — Where  the  originj 
tract  is  tainted  with  fraud,  its  subsequent  confirmation  must  be  a  ( 
and  deliberate  act.  If  a  waiver  is  relied  on,  it  must  appear  th{ 
waiver  was  distinctly  made,  with  full  knowledge  of  the  rights  in 
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to  be  waived ;  and  the  feict  that  the  rights  are  known  and  intended  to 
be  waived  must  plainly  appear.  Montagu^ $  AdmW  v.  Maasey,  AudUor, 
76  Va.  307,  approved. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Rockbridge 
county,  pronounced  March  20,  1893,  in  a  suit  in  chancery 
wherein  the  appellee  was  the  complainant,  and  the  appellants 
were  the  defendants. 

Affirmed. 

The  opinion  states  the  case. 

Franh  T.  Glasgow^  for  the  appellants. 

Strayer  c&  Liggett^  for  the  appellee. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

Robert  N.  Wilson  held,  as  trustee  for  himself,  David  B. 
Taylor,  Thomas  S.  White,  Fitzhugh  Lee,  and  others,  with  full 
power  to  seU  and  convey  the  same,  lot  No.  20  in  block  127 
on  McCuUough  street,  in  the  town  of  Glasgow.  He  placed 
the  lot  in  the  hands  of  Thomas  S.  White  &  Co.,  real  estate 
agents,  for  sale.  In  September,  1890,  Thomas  S.  White  sold 
the  lot  to  William  H.  Carpenter,  of  Rockingham  county,  for 
the  sum  of  $1,500;  the  purchaser  paying  in  cash  $400,  and 
executing  two  bonds  for  $560  each,  at  six  and  twelve  months, 
with  interest,  for  the  residue,  receiving  from  R.  N.  Wilson, 
trustee,  a  deed  of  conveyance  for  the  lot,  dated  September 
23,  1890,  and  contemporaneously  therewith  executing  a  deed 
of  trust  to  secure  the  two  deferred  bonds.  Before  the  first 
bond  became  due.  Carpenter  paid  the  same.  When  the  second 
bond  became  due,  in  September,  1891,  it  was  not  paid. 

On  the  3d  day  of  November,  1891,  William  H.  Carpenter 
filed  his  bill  in  the  Circuit  Court  of  Rockbridge  county  against 
R.  N.  Wilson,  Thomas  S.  White,  and  the  other  owners  of  said 
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lot,  praying  for  a  rescission  of  his  contract  of  purchase. 
Before  the  case  was  ready  for  hearing,  however,  the  plaintiff 
died,  and  it  was  revived  in  the  name  of  J.  N.  Keagy,  his 
administrator. 

The  bill  sets  forth  the  forgoing  facts  in  regard  to  the  sale 
and  purchase  of  said  lot,  and  alleges  that  the  purchase  was 
made  on  the  positive  assurance  from  Thomas  S.  ^iVhite,  agent, 
that  the  Rockbridge  Company,  promoters  of  the  town,  had 
alieady  seemed  beyond  a  doubt  $1,500,000  from  an  English 
syndicate;  that  this  large  sum  of  money  was  to  be  used  in 
building  up  and  carrying  on  industrial  enterprises  at  Glasgow, 
which  would  cause  real  estate  to  advance  very  rapidly,  start 
the  town  on  a  *'boom- '  on  a  grand  scale,  and  make  it  a  manu- 
facturing place  of  great  importance. 

The  complainant  further  alleges  that  he  knew  nothing  him- 
self of  what  was  proposed  at  Glasgow,  and  relied  solely  on 
the  representations  of  said  White,  and  by  reason  of  the  repre- 
sentations and  assurances  thus  made,  and  especially  the  repre- 
sentation that  $1,500,000  had  been  secured  to  be  invested  at 
once  in  manufactories,  he  was  induced  to  buy  the  lot;  and 
that,  but  for  such  assurances,  he  would  never  have  invested  a 
dollar  in  the  town  of  Glasgow. 

The  bill  further  alleges,  that  the  statements  made  by  Thomas 
S.  White  were  untrue,  false,  and  fraudulent;  that  not  a  dollar 
of  the  English  money  had  ever  been  invested  in  Glasgow; 
that  the  .English  syndicate  never  completed  any  contract  with 
the  Rockbridge  Company,  and  that  all  negotiations  in  refer- 
ence thereto  have  long  since  failed,  without  hope  or  expecta- 
tion of  being  revived;  that,  so  far  from  the  lot  purchased  by 
him  advancing  in  price,  it  had  little  or  no  value. 

The  bill  prays  that  the  contract  of  purchase  be  rescinded; 
that  defendants  be  required  to  repay  the  money  paid  on  the 
purchase;  that  the  lot  be  reconveyed  to  R.  N.  Wilson,  trustee, 
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and  that  he  be  enjoined  from  collecting  the  remaining  unpaid 
bond. 

The  injunction  was  granted  as  prayed  for,  and  on  the  1st 
day  of  March,  1892,  the  defendants  filed  their  joint  and  sepa- 
rate answer,  demurrer,  and  cross  bill,  admitting  the  sale  of  the 
lot  by  their  agent,  White,  and  its  purchase  by  Carpenter,  and 
alleging  that  none  of  them  but  Thomas  S.  White,  through 
whom  the  sale  was  made,  were  cognizant  of  the  facts  and  cir- 
cumstances attending  the  sale;  the  defendant  Thomas  S.  White 
denying  that  he  made  the  positive  assurance  alleged  in  the  bill 
as  to  $1,600,000  having  been  secured  by  the  Rockbridge  Com- 
pany from  the  English  syndicate,  and  further  denying  that 
the  alleged  representations  and  assurances  caused  the  plaintiff 
to  invest  at  Glasgow;  that  many  prudent  and  cautious  business 
men  were  at  that  time  buying  lots  there,  believing  it  would 
grow  into  a  large  town.  The  respondents  call  for  strict  proof 
of  all  charges  in  the  bill,  and  ask  for  a  decree  for  the  balance 
due  from  the  purchaser. 

Evidence  was  taken  by  the  plaintiff  and  defendants,  and  on 
the  20th  day  of  March,  1893,  a  final  decree  was  entered,  over- 
ruling the  demurrer;  declaring  that  the  sale  of  the  lot  was 
induced  by  false  representations  of  the  defendants,  which  were 
material,  and  to  the  injury  of  the  purchaser;  rescindiog  the 
contract  of  sale;  canceling  the  unpaid  bond;  appointing  a 
special  commissioner  to  reconvey  the  lot  to  R.  N.  Wilson, 
trustee ;  and  decreeing  that  the  defendants  pay  to  th.e  admin- 
istrator of  William  H.  Carpenter  $1,070,  \vith  interest  on 
$947.13  from  March  1,  1893,  and  costs  of  suit — ^that  being 
the  amount  paid  by  his  intestate  on  the  lot.  From  this  de- 
cree an  appeal  was  granted  the  defendants,  Thomas  S.  White 
and  others,  to  this  court. 

The  question  presented  by  the  pleadings  for  determination 
is  one  of  fact.  The  law  applicable  to  a  case  of  this  sort  is  too 
well  settled  to  be  any  longer  doubted  or  called  in  question. 
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No  man  is  bound  by  a  bargain  into  which  he  has  been  deceived 
by  fraud  or  misrepresentation.  Whenever  a  purchaser  has 
been  induced,  by  a  material  misrepresentation  of  the  vendor, 
to  buy,  he  has  a  right  to  repudiate  the  contract ;  a  right  cor- 
relative with  that  of  the  vendor  to  disaffirm  the  ^le  when  he 
has  been  defrauded.  Courts  of  equity  are  always  open  to 
afford  relief  in  such  cases,  and  false  representation  of  a  mate- 
rial fact,  constituting  an  inducement  to  the  contract,  on  which 
the  purchaser  had  a  right  tc  rely,  is  always  ground  for  rescis- 
sion of  the  contract  by  a  court  of  equity.  Crump  v.  U.  S. 
Mining  Co.^  7  Gratt.  352;  Grim  v.  Bt/rdj  32  Gratt.  293; 
Linhart  v.  Foreman^ 8  Adm? r^  77  Va.  540;  Rorer  Iron  Co.  v. 
Trout,  83  Va.  397;  Pom.  Cont.  §  12,  p.  289. 

Further  elaboration  of  the  law  on  this  subject  would  be  uur 
profitable  repetition.  It  is  only  necessary  to  consider  the  evi- 
dence, and  determine  whether  or  not  it  makes  a  case  entitling 
the  plaintiff  to  a  rescission  of  the  contract,  as  prayed  for  in 
the  bill. 

The  depositions  of  L.  A.  Crenshaw,  of  Richmond,  and  J. 
G.  MiUinger,  of  Frederick  county — two  intelligent  and  dis- 
interested witnesses — have  been  taken  by  the  plaintiff.  They 
were  both  in  Glasgow  in  September,  1890,  and  present  with 
William  H.  Carpenter  and  Thomas  S.  White,  and  heard  the 
conversation  which  led  to  the  purchase  of  the  lot  by  Carpeniier. 

L.  A.  Crenshaw  testified  that  White  made  to  Carpenter  the 
representation  and  assurance  that  the  $1,500,000  of  English 
money  had  already  been  secured  by  the  Eockbridge  Company ; 
that  it  would  be  at  once  invested  in  manufacturing  enterprises 
in  Glasgow;  that  it  would  cause  the  town  to  build  up  rapidly, 
and  that  those  who  purchased  lots  then  would  realize  very 
handsome  profits  in  a  very  short  time ;  that  there  was  nothing 
in  Glasgow  to  induce  a  man  to  invest  money  except  this 
representation  that  $1,500,000  had  been  secured  for  the  pur- 
pose of  building  industrial  enterprises  there. 
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J.  G.  Millinger  testified  still  more  clearly  and  strongly  to 
this  representation  made  by  White  to  Carpenter.  He  says 
that  White  stated  in  the  most  positive  and  unqualified  way 
that  the  English  money  had  been  already  secured  through 
William  A.  .Anderson,  the  vice-president  of  the  Rockbridge 
Company,  who  was  then  in  England;  that  nothing  remained 
but  for  Gen.  Fitzhugh  Lee,  the  president  of  the  company,  to 
sign  the  contract.  lie  says:  **I  heard  White  tell  Carpenter 
that  the  $1,500,000  was  secured,  and  the  lot  would  advance 
rapidly  in  value ;  that  the  money  was  to  be  all  invested  at  once 
in  manufacturing  enterprises,  which  would  build  the  town  up 
very  rapidly.''  The  witness  says  that  he  was  informed  that 
Mr.  White  was  a  reliable  man,  and  that  he  did  not  doubt  the 
truth  of  his  statements  to  Carpenter;  that  he  had  Mr.  White's 
word  for  it,  and  had  no  doubt  of  its  truth ;  that  nothing  was 
lacking,  so  far  as  that  was  concerned,  to  induce  witness  to 
buy.  He  did  not  buy,  however,  because  he  concluded  it  w  ould 
be  best  to  wait  until  the  manufactories  were  built;  not  because 
he  doubted  Mr.  White's  statement,  but  because  he  thought 
there  would  be  as  much  room  for  speculation  after  they  were 
built  as  before. 

This  testimony  proves  clearly  and  satisfactorily  that  the 
representation  of  Thomas  S.  White  that  the  Rockbridge  Com- 
pany had  secured  $1,500,000  was  made  by  him  as  charged  in 
the  plaintiff's  bill.  It  is  a  conceded  fact  in  the  case  that  it 
never  was  secured,  and  the  evidence  shows  that  it  was  never 
at  any  time  certain  that  it  would  be. 

Mr.  Anderson,  in  his  report  from  London  to  the  company, 
dated  August  27,  1890,  says:  ^^A  grave?'  qv^stiort  is^  will  the 
contract  he  made  good  hxj  the  payment  of  the  mK)nsyf  "  In  his 
deposition  he  says  he  cabled  Gen.  Fitzhugh  Lee,  the  president 
of  the  company,  to  call  a  meetmg  of  the  board,  and  added 
these  words:  ^^ Nothing  certain  until  contract  ratified  and- 
money  paid.- '^     There  was  nothing  in  these  commu'iications 
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to  justify  the  assurance  that  the  English  money  had  actually 
been  secured. 

The  witness  Crenshaw  files  with  his  deposition  several  let- 
ters received  by  him  from  Thomas  S.  White  &  Co.  The  first 
is  without  date,  but  the  witness  says  it  was  written  about  the 
time  of  the  sale  of  this  lot  to  Carpenter.  In  this  letter  the 
writer  says:  ^*' English  money ^  actually  in  Glasgow  Commercial 
Bank^  and  company  registered  in  London  last  week  /  this  being 
the  last  official  a^  ^necessary  to  hHnging  out  the  British  com- 
pany.^^  The  second  letter  is  dated  November  3,  1890,  in 
which  the  writer  says:  '^The  English  question  is  settled  at 
last.  We  get  the  first  installment  of  $70^  000  on  the  20th  prox. ' ' 
The  tMrd  letter  is  dated  November  7,  1890,  in  which  it  is  said : 
**  We  have  it  from  General  Lee^  Judge  Edmondson  and  other 
Glasgow  directors  that  the  English  deal  is  absolutely  and  irre- 
irievably  closed, '.' 

The  representations  in  these  letters  are  not  evidence  of  the 
statements  made  by  White  to  Carpenter  at  the  time  of  the  sale 
of  the  lot  to  him,  but  they  are  very  persuasive  as  showing  the 
bent  of  Mr.  White's  mind  on  the  subject  of  this  English 
money. 

There  is  no  evidence  in  the  record  that  weakens  the  force 
of  the  testimony  of  the  witnesses  Crenshaw  and  Millinger. 
Then*  evidence  is  conclusive  of  the  question  that  the  represen- 
tations were  made  as  charged  by  the  purchaser  in  his  bill.  It 
cannot  be  doubted  that  the  statement  was  made  for  the  pur- 
pose of  procuring  the  contract,  and  it  is  conceded  to  be  untrue. 
As  to  the  knowledge  and  belier  of  Thomas  S.  White  in  making 
this  statement,  it  is  unnecessary  to  inquire.  It  should  be 
stated,  however,  that  counsel  for  appellee  properly  disclaim 
any  purpose  to  charge  willful  fraud,  nor  does  this  court  hold 
the  appellant  guilty  of  intentional  fraud  and  misrepresentation. 
It  is  a  matter  of  no  consequence  to  William  H.  Carpenter  what 
Mr.  White  thought.     The  intent  of  the  party  making  the 
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representation  is  wholly  immaterial.  The  point  it?,  has  the 
other  party  been  misled  ?  It  is  sufficient  that  the  statement  is 
actually  untrue,  so  as  to  mislead  the  party  to  whom  it  is  made. 
The  party  making  it  need  not  know  of  its  falsity,  nor  have  any 
intent  to  deceive;  nor  does  his  mere  belief  in  its  truth  make 
any  difference.  A  party  making  a  statement  as  true,  for  the 
purpose  of  influencing  the  conduct  of  the  other  party,  is  bound 
to  know  that  it  is  true.     Pom.  Cont.  sec.  217. 

It  is  contended  by  counsel  for  appellant  that  Carpenter  did 
not  rely  upon  the  representations  of  Thomas  S.  White,  but 
was  influenced  by  other  considerations.  There  is  nothing  in 
the  record  to  show  this.  On  the  contrary,  the  tendency  of 
all  the  evidence  is  to  establish  the  fact  that  he  was  controlled 
in  this  purchase  entirely  by  his  confidence  in  White,  who  had 
been  highly  recommended  to  him  by  D.  B.  Taylor,  one  of 
the  owners  of  the  lot  sold;  and  that  he  was  induced  to  buy 
almost  exclusively  by  the  representation  about  the  large  sum 
of  money  secured  in  England. 

When  the  seller  has  made  a  false  representation,  which, 
from  its  nature,  might  induce  the  buyer  to  enter  into  the 
contract  on  the  faith  of  it,  it  will  be  inferred  that  the  buyer 
was  induced  thereby  to  contract,  and  it  does  not  rest  with 
him  to  show  that  he,  in  fact,  relied  upon  the  representation. 
In  order  to  displace  this  inference,  the  seUer  must  prove  either 
that  the  buyer  had  knowledge  of  facts  which  showed  the  repre- 
sentation to  be  untrue,  or  that  he  expressly  stated  in  terms, 
or  showed  by  his  contract,  that  he  did  not  rely  upon  the  repre- 
sentation, but  acted  upon  his  own  judgment. 

Nor  is  the  buyer  deprived  of  his  right  to  relief  because  he 
had  the  means  of  discovering  that  the  representation  was  false. 
Redgrave  v.  Hurd^  20  Ch.  Div.  1,  quoted  in  Benj.  Sales,  p. 
499. 

The  last  element  of  a  misrepresentation  is  its  materiahty. 
The  evidence  shows  that  Carpenter  gave  $1,500  for  this  lot, 
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and  that  it  is  not  worth  now  $50,  if  anything.  It  can  hardly 
be  doubted  that,  if  $1,500,000  of  English  capital  had  been 
invested  at  Glasgow  in  manufacturing  enterprises,  this  lot 
would  be  worth  more  than  it  is  now.  The  court  does  not 
inquire  with  any  care  into  the  extent  of  the  prejudice.  It  is 
suflScient  if  the  party  misled  has  been  very  slightly  prejudiced — 
if  the  amount  is  at  all  appreciable.     Pom.  Cont.  sec.  227. 

Counsel  for  appellants  insist  that,  even  if  Carpenter  had  any 
ground  of  complaint  originally,  he  ratified  fully  what  he  had 
done,  after  the  collapse  at  Glasgow;  and  in  support  of  this 
contention  refer  to  certain  letters  of  Carpenter  written  to  R. 
N.  Wilson,  trustee,  and  Thomas  S.  White  &  Co.,  after  Feb- 
ruary 20,  1891,  when  all  further  negotiation  with  the  English 
ceased.  This  fact,  it  is  said,  became  generally  known,  and 
should  have  been  known  to  Carpenter,  too ;  and  that  in  these 
letters  he  should  have  referred  to  White's  representations,  and 
his  reliance  upon  them. 

These  letters  do  not  sustain  this  view.  Wilson,  trustee, 
had  been  writing,  urging  the  payment  of  the  last  bond  in 
advance  of  its  maturity.  Carpenter's  letters  to  him  were  in 
response,  telling  him  he  was  unable  to  pay,  and  could  not  pay 
the  bond  when  due,  unless  the  lot  was  sold ;  and  urging  Wil- 
son not  to  put  his  note  in  bank  for  collection ;  that  he  would 
pay  it  as  soon  as  possible.  The  letters  to  Thomas  S.  White  & 
Co.  were  in  reference  to  the  value  and  prospect  of  selling  the 
lot.  And  as  late  as  Apiil,  1891,  one  of  these  letters  was  ask- 
ing White  if  he  could  get  more  than  $2,500  for  the  lot,  and 
reminding  him  of  his  expressed  opinion  that  such  price  could 
be  obtained  in  April.  It  is  impossible  to  believe  that  Carpenter 
knew,  when  that  letter  was  written,  that  all  hope  of  getting 
the  English  money  had  some  time  before  ceased.  All  these 
letters  indicate  that  Carpenter  was  ignorant  of  the  fact.  He 
could  not  have  entertained  the  hope,  expressed  by  him,  of 
selling  the  lot,  if  he  had  known  it. 
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The  record  discloses  no  word  or  act  of  Carpenter  that  can 
fairly  be  regarded  as  a  ratification  of  his  purchase  from  Thomas 
S.  White,  after  becoming  acquainted  with  the  misrepresenta- 
tion by  which  he  had  been  induced  to  buy.  ^'Confirmation 
must  be  a  solemn  and  deliberate  act.  When  the  original 
transaction  is  infected  with  fraud,  the  confirmation  of  it  is  so 
inconsistent  with  justice,  and  so  likely  to  be  accompanied 
-with  imposition,  that  the  courts  watch  it  with  the  utmost 
strictness,  aad  do  not  allow  it  to  stand  but  on  the  clearest  evi- 
dence.     Cumberland  Coal  Co.  v.  Sherman^  20  Md.  117. 

No  man  can  be  bound  by  a  waiver  of  his  rights,  unless  such 
waiver  is  distinctly  made,  with  full  knowledge  of  the  rights 
which  he  intends  to  waive;  and  the  fact  that  he  knows  his 
rights,  and  intends  to  waive  them,  must  plainly  appear. 
Montague^ %  AdmW  v.  Ma^aey^  76  Va.  307. 

The  views  which  have  been  expressed  support  the  decree  of 
the  Circuit  Court,  and  it  must  be  affirmed. 

Keith,  P.,  Riely,  and  Buchanan,  JJ.,  concur  with  Har- 
rison, J. 

Card  WELL,  J.,  dissenting,  said: 

I  do  not  disagree  with  my  brethren  as  to  the  law  of  this 
case,  but,  applying  the  law  to  the  evidence,  I  am  unable  to 
agree  that  appellee  is  entitled  to  the  relief  afforded  him  by 
the  decree  of  the  Circuit  Court  of  Eockbridge  county  com- 
plained of. 

« 

Affirmed. 
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Hicfimond* 

Norfolk  &   Western  Railroad  Co.  v.  Nuckol's 
March  14,  1895. 

1.  Negligence — Risks  Incident  to  Service — Fellow-servant. — A  pen 

the  service  of  another  assumes  all  risks  naturally  incident 
ployment,  including  the  danger  of  injury  by  the  fault  or  n 
a  fellow-servant. 

2.  Nbgugence — FeUoW'Senants^Probabilily  of  Contact. — The  Hi 

not  depend  upon  the  fact  that  the  servant  injured  noay  b 
department  of  the  service  from  the  wrong-doer.  The  test  ; 
departments  so  far  separated  from  each  other  as  to  exclude 
bility  of  contact,  and  of  danger  from  the  negligent  performa 
duties  by  employees  of  the  different  departments.  If  they 
arated,  then  the  servant  is  not  to  be  deemed  to  have  cont 
reference  to  the  negligent  performance  of  the  duties  of  his  fel 
in  such  other  department. 
8.  Negligence — Gradations  in  Employment — Principal. — ^The  lij 
not  depend  upon  gradations  in  employment,  unless  the  si 
the  person  causing  the  injury  was  such  as  to  put  him  in  the 
principal,  or  vice-principal. 

4.  Negligence — Duty  of  Employer  as  to  Machinery^  Appliances,  ei 

duty  of  an  employer  to  furnish  suitable  and  safe  appliances, 
structure,  and  roadway. 

5.  Negligence — Duty  of  Employer  in  SeUction  and  Supervision  of  k 

is  the  duty  of  an  employer  to  exercise  reasonable  care  to  a 
character,  habits,  and  fitness  of  his  employees  for  the  discha 
duties,  and,  by  proper  supervision  and  superintendence,  to 
self  so  informed. 

6.  Negugence — Concurring  Negligence  of  Ma^ttr  and  Fellow  serve 

injury  to  a  servant  has  been  caused  by  the  default  of  a  fell 
concurring  with  the  negligence  of  the  master,  the  latter 
though  he  only  was  at  fault. 
Vol.  xoi — 25 


Digitized  by  VjOOQIC 


194  Norfolk,  &o.  K.  Co.  v.    Nuokols.  [91 


Statement 


7.  Nbgugence — Fellow-Bervant — Track  Repairer  and  Engineman. — ^A  track 
repairer  and  engineman,  though  in  different  departments,  are,  by  the 
very  nature  of  their  employment,  brou)?ht  into  frequent  contact,  and 
the  risk  of  negligence  by  the  one  must  therefore  be  considered  to  have 
been  in  contemplation  of  the  other  when  service  under  the  common 
master  was  accepted. 

Error  to  a  judgment  of  the  Corporation  Court  of  Buena 
Vista,  rendered  at  its  October  term,  1893,  in  an  action  of 
trespass  on  the  case,  wherein  the  defendant  in  error  was 
the  plainitff,  and  the  plaintiflE  in  error  was  the  defendant. 

^Reversed. 

This  was  an  action  of  trespass  on  the  case  instituted  in  the 
Corporation  Court  of  Buena  Vista  by  George  W.  Nuckols, 
administrator  of  George  Volney  Nuckols  against  the  Norfolk 
and  Western  Eaih'oad  Company,  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate,  which  was  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant.  The 
case  was  tried  at  the  July  term,  1893,  of  the  court,  and  on 
July  21,  1893,  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $5,000.  At  the  same  term  the  defendant  com- 
pany made  a  motion  for  a  new  trial,  which  was  overruled, 
and  the  company  excepted.  At  this  term  five  bills  of  excep- 
tion were  signed  by  the  judge  of  the  court  and  made  parts  of 
the  record,  at  the  instance  of  the  defendant,  but  no  judgment 
was  entered  on  the  verdict.  On  September  19,  1893,  the 
plaintiff  gave  notice  to  the  defendant  that  at  the  next  succeed- 
ing (October)  term  of  the  court  he  would  move  the  court  for 
judgment  on  said  verdict.  At  the  October  term,  1893,  the  mo- 
tion was  made,  and  judgment  was  entered  nunc  pro  tunc  on 
said  verdict,  and  the  defendant  excepted. 

The  facts,  so  far  as  necessary  to  be  stated,  sufficiently  ap- 
pear in  the  opinion  of  the  court. 
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W.  H,  TraA)er8  and  E.  <&  E.  M,  Pendleton^  for  the  plain- 
tifif  in  error. 

F,  T.  Glasgow  and  H,  A.  White^  for  the  defendant  in 
error. 

Keith,  P. ,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  in  an  action  of  tres- 
pass on  the  case  brought  in  the  Corporation  Court  of  Buena 
Vista  bj  the  administrator  of  George  V.  Nuckols  against  the 
Norfolk  and  Western  Railroad  Company,  to  recover  damages 
for  the  death  of  his  intestate,  alleged  to  have  been  occasioned 
by  the  neglignce  of  the  defendant  company.  It  appears  that 
George  V.  Nuckols  was  employed  as  a  track  hand  by  the  de- 
fendant company,  and  upon  the  morning  of  the  accident  which 
resulted  in  his  death  was  engaged,  along  with  others,  in  plac- 
ing a  rail  upon  the  track  of  the  defendant  company,  in  the 
city  of  Buena  Vista,  when  he  was  struck  by  a  passing  engine 
drawing  one  of  the  trains  of  the  defendant,  and  died  in  a 
short  time  from  the  injuries  thus  received.  Without  under- 
taking to  review  all  of  the  evidence,  it  is  sufficient  to  say  that 
it  is  proved  to  our  satisfaction  that  the  accident  was  caused  by 
the  negligence  of  the  engineman  in  charge  of  the  engine. 

The  only  question  which  requires  any  particular  considera- 
tion by  this  court  is  presented  in  the  defendant's  instruction 
Kg.  7,  which  the  trial  court  refused  to  give,  and  which  is  in 
the  following  words: 

"The  court  instructs  the  jury  that  the  deceased,  Nuckols, 
assumed  aU  the  risks  incident  to  his  employment  when  he 
entered  the  service  of  the  defendant — among  them  the  injuries 
caused  by  the  carelessness  of  fellow-servants;  and  if  they  be- 
lieve from  the  evidence  that  the  death  of  the  said  Nuckols 
was  caused  by  the  negligence  of  the  engineman  of  train  No. 
30,  which  inflicted  said  injury,  such  negligence  cannot  be  im- 
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puted  to  the  defendant,  the  said  engineman  and  the  said 
Nuckols  being  fellow-servants  in  the  service  of  the  said  com- 
pany." 

This  brings  up  a  subject  upon  which  there  has  been  endless 
diversity  of  opinion,  upon  which  the  courts  of  the  several 
States  have  been  divided,  upon  which  the  decisions  of  the  same 
courts  have  not  always  been  harmonious,  and  as  to  which  it 
has  seemed  almost  impossible  to  formulate  a  rule  which  will 
meet  the  exigencies  of  all  cases,  do  justice  to  the  employer 
and  to  the  employee,  and  promote  the  efficiency  and  safety  of 
the  railway  service. 

One  of  the  first  cases  in  which  the  liability  of  the  master  to 
a  servant  for  an  injury  occasioned  by  the  act  of  a  fellow-ser- 
vant came  under  review  by  the  courts  was  that  of  Far^ell  v. 
Boston  etc.  Rail/road  Co.^  4  Mete.  (Mass.)  49.  Chief  Justice 
Shaw  delivered  the  judgment  of  the  court,  in  a  most  luminous 
opinion,  in  which  he  says: 

''He  who  engages  in  the  employment  of  another,  for  the 
performance  of  specified  duties  and  services  for  compensation, 
takes  upon  himself  the  natural  and  ordinary  risks  and  perils 
incident  to  the  performance  of  such  services,  and  in  legal  pre- 
sumption the  compensation  is  adjusted  accordingly.  And  we 
are  not  aware  of  any  principle  which  should  except  the  perils 
arising  from  the  carelessness  and  negligence  of  those  who  are 
in  the  same  employment.  These  are  perils  which  the  servant 
is  as  likely  to  know,  and  against  which  he  can  as  effectually 
guard,  as  the  master.  They  are  perils  incident  to  the  ser- 
vice, and  which  can  be  as  distinctly  foreseen  and  provided 
for  in  the  rate  of  compensation  as  any  others." 

This  view  of  the  law  has  been  accepted  in  srery  many  of  the 
States  of  this  Union.  It  has  recently  been  reviewed  by  the 
Supreme  Court  of  the  United  States  in  Northern  Pacific  Rail- 
road  Go,  v.  Hamhly^  154  U.  S.  349;  and  Mr.  Justice  Brown 
in  that  case  says: 
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"Upon  this  subject  the  authorities  are  hopelessly  divided; 
that  it  is  useless  to  attempt  an  analysis  of  the  cases  which 
have  arisen  in  the  courts  of  the  several  States,  since  they  are 
wholly  irreconcilable  in  principle,  and  too  numerous  even  to 
justify  citation." 

He  docs,  however,  cite  decisions  from  Massachusetts,  New 
Tork,  Michigan,  Indiana,  Maryland,  Pennsylvania,  and  many 
other  States,  which  recognize  and  follow  Farwell  v.  Boston 
etc.  Railroad  Co. ,  while  he  says  that  in  Illinois,  Missouri, 
Virginia,  Ohio,  and  Kentucky  the  rule  is  apparently  the  other 
way.  It  appears  that  the  Supreme  Court  itself  has  not  been 
altogether  free  from  the  uncertainty  which  attends  the  con- 
sideration of  this  much- vexed  subject,  and  that  its  decisions, 
while  they  have  not  been  numerous,  have  not  been  '*  alto- 
gether harmonious. "  Northern  etc.  Railroad  Co.  v.  Ilamhly^ 
mpra^  at  page  356. 

It  may  be  well,  therefore,  for  us  to  examine  with  some  care 
into  the  principles  upon  which  this  rule  is  founded,  and  to 
consider  the  cases  in  this  court  in  which  it  has  been  referred 
to,  and  endeavor  to  ascertain  to  what  extent  it  has  been  ac- 
cepted in  this  State. 

Judge  Shaw,  in  the  case  above  cited  from  4  Mete.,  rests  the 
exemption  of  the  employer  from  liability  to  its  servant  occa- 
sioned by  the  negligence  of  a  fellow-servant  upon  implied  con- 
tract. The  controlling  reason  of  that  decision  is  that  a  person 
entering  the  employment  of  another  assumes  all  risks  incident 
to  that  employment,  including  the  danger  of  injury  by  the 
fault  or  negligence  of  a  fellow-servant.  This  proposition  has 
been  time  and  again  asserted  in  this  court.  The  difficulty 
which  has  been  experienced  does  not  grow  out  of  any  doubt 
or  dissatisfaction  as  to  the  soundness  and  wisdom  of  the  propo- 
sition, but  is  found  in  its  application  to  particular  cases,  in 
determining  who  are  and  who  are  not  fellow-servants,  within 
the  terms  and  meaning  of  the  rule. 
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In  the  case  of  iT.  <fe  W,  JR.  R,  Co.  v.  Donnelly's  AdmW^  88 
Va.  853,  one  of  the  most  recent  cases  in  which  this  court  has 
dealt  with  the  subject,  Judge  Lacy  declares  '^that  it  is  well 
settled  that  when  a  servant  enters  upon  an  employment  he 
accepts  the  service  subject  to  the  risks  that  are  incident  to 
it;"  and  he  cites  with  approval  7  Am.  &  Eng.  Enc.  Law,  p. 
821,  where  it  is  said  '*that  the  general  rule  resulting  from 
considerations,  as  well  of  justice  as  of  policy,  is  that  he  who 
engages  in  the  employment  of  another,  for  the  performance 
of  specified  duties  and  services  for  compensation,  takes  upon 
himself  the  natural  and  ordinary  risks  and  perils  incident  to 
the  performance  of  such  services.  The  perils  arising  from 
the  carelessness  and  negligence  of  those  who  are  in  the  same 
employment,  are  not  exceptions  to  this  rule;  and  when  a 
master  uses  due  diligence  in  the  selection  of  competent  and 
trusty  servants,  and  furnishes  them  with  suitable  means  to 
perform  the  service  in  which  he  employs  them,  he  is  not 
answerable  to  one  of  them  for  the  injury  received  by  him  in 
consequence  of  the  carelessness  of  another  while  both  are  en- 
gaged in  the  same  service."  It  would  seem,  tht  refore,  that 
the  general  doctrine  is  fully  and  broadly  accepted  by  this 
court;  for  in  the  case  last  cited  the  court  was  unanimous. 

The  case  of  Northern  Pacific  Railroad  Co.  v.  Hatnhly  is 
very  similar  to  the  one  under  consideration.  In  that  case  a 
laborer  in  the  employ  of  a  railway  company,  who  was  en- 
gaged in  work  upon  a  culvert  on  the  line  of  the  company's 
road,  was  injured  by  the  negligence  of  the  conductor  and  en- 
gineer employed  in  moving  a  passing  train.  The  Supreme 
Court  held  that  he  was  a  fellow-servant  with  the  engineer  and 
conductor,  and  that  the  railroad  company  was  exempt  from 
liability  for  the  injury  so  inflicted.  In  that  case  the  negli- 
gence of  the  engineer  and  conductor  was  conceded,  and  it 
was  not  contended  that  the  unfortunate  victim  of  their  negli- 
gence was  at  aU  in  fault,  yet  the  court  held  that  he  was  not 
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entitled  to  recover.  In  the  case  before  us  the  party  injured 
was  at  work  upon  the  track  of  the  defendant  company,  mak- 
ing certain  necessary  changes.  There  is  evidence  to  prove, 
and  it  may  be  conceded,  that  the  injury  he  sustained  was 
caused  by  the  negligence  of  the  engineman  upon  a  passenger 
train,  who,  unmindful  of  his  duty  to  observe  and  watch  the 
track  over  which  he  was  moving,  was  at  the  time  of  the  acci- 
dent diverted  from  the  performance  of  this  plain  and  obvious 
duty,  and  was  engaged  in  exchanging  salutations  with  the 
engineman  of  a  train  of  the  Chesapeake  and  Ohio  Railroad 
Company,  passing  in  an  opposite  direction  upon  the  track  of 
that  company,  which  at  that  point  approached  very  near  to 
the  roadway  of  the  defendant  company. 

The  principles  of  law  heretofore  adverted  to  as  governing 
the  relations  existing  between  a  railroad  company  and  its  em- 
ployees in  this  State,  as  recognized  in  many  cases,  and  most 
recently  in  the  unanimous  judgment  of  the  court  in  the  case 
of  N.  cj&  W.  B.  R.  Go.  V.  Donnelly^ 8  Aclm*r^  above  cited, 
would  seem  to  be  conclusive  of  the  case  at  bar,  unless  it  can 
be  shown  to  come  within  some  one  of  the  exceptions  which 
have  been  engrafted  upon  the  rule,  and  which  are  to  some  ex- 
tent, at  least,  recognized  as  proper  modifications  thereof  by 
decisions  of  this  and  other  courts. 

One  of  the  earliest  of  these  is  Moon^s  AdmW  v.  i?.  i&  A. 
R.  R.  Co.^  78  Va.  745.  That  was  a  case  in  which  the  rear 
brakeman  of  a  train  was  injured  by  the  negligence  of  the  sec- 
tion master,  who  was  making  repairs  upon  the  track,  upon 
which  the  dirt  had  not  been  filled  in  and  firmly  rammed,  but 
only  ** tamped,"  and  who  f aUed  to  signal  the  approaching 
train,  which,  in  passing  over  the  track  in  its  unsafe  condition, 
was  derailed,  and  the  brakeman  was  caught  under  the  wreck, 
and  died  from  the  injuries  thus  received.  The  court  held 
that  his  admmistrator  was  entitled  to  recover,  and  in  its 
opinion  says  that  Hemdon,  the  section-master,  was  not  a  fel- 
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low-servant  of  the  brakeman,  and  that  the  defendant  company 
was  liable  for  the  injury  occasioned  to  the  brakeman  by  Hem- 
don's  negligence.  It  seems,  however,  that  the  true  ground 
upon  which  to  rest  the  case  of  Moon^s  Adm^r  v.  Ji,  <&  A,  R, 
R.  Co.  is,  that  it  was  the  duty  of  the  defendant  to  have  safe 
appliances,  to  keep  its  track  in  good  repair,  and  to  use,  with 
respect  thereto,  all  necessary  precautions  for  the  safety  of  its 
employees;  and  while  the  consequences  of  the  defective  con- 
dition of  the  track  might  have  been  avoided,  had  the  section 
master  given  the  proper  signals,  and  the  failure  to  do  so  upon 
his  part  was  negligence,  and  one  of  the  proximate  causes  of 
the  injuries  sustained,  yet  that  the  company  itself  had  also 
been  negligent,  and  the  case  is  one  of  '^concurrence  of  inde- 
pendent concurring  causes."  The  negligence  of  the  section 
master  and  of  the  defendant  company  were  each  of  them 
proximate  caus'^s,  without  the  concurrence  of  which  the  injury 
would  not  have  been  sustained;  and  it  is  well  settled  that,  if 
the  employee  is  injured  by  an  accident  resulting  from  the  con- 
current negligence  of  a  fellow-servant  and  of  the  employer,  the 
latter  is  liable  as  though  he  were  the  sole  offender. 

The  case  of  ToricmU  admW  y.  R.  (k  A,  R.  R.  Co.^  84  Va. 
192,  arose  out  of  the  same  state  of  facts  considered  in  the  case  of 
MoorCs  AdmW  v.  R.  <&  A.  R.  R,  Co.  /  and  in  that  case  Ihe  de- 
fendant's  liabiUiy  is  made  to  rest  upon  the  proposition  that 
the  immediate  cause  of  the  injury  was  the  running  of  the  train, 
suddenly  accelerated  by  additional  steam,  over  a  track  left  in 
an  uneven  and  weakened  condition  by  other  employees  of  the 
company,  who  were  employed  to  repair  the  track,  and  who 
failed  to  give  warning  of  its^condition.  Here  it  appears  very 
distinctly  that  the  uneven  and  weakened  condition  of  the 
track  was  at  least  one  of  the  proximate  causes  of  the  injury 
sustained,  and  the  liability  might,  for  this  cause,  have  been 
fastened  upon  the  railroad  company.  The  court,  however, 
does  go  on  to  say  *'that  the  defendant  company  is  liable  for 
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the  negligence  of  its  employees  whose  duty  it  was  to  repair 
the  road  and  give  notice  of  its  condition,  and  those  employees 
were  not  fellow-servants  of  the  plaintiff^  s  intestate. ' '  At  page 
196,  84  Va.,  the  court  says: 

**lt  was  the  duty  of  the  defendant  company  to  have  main- 
tained good  and  safe  machinery,  structures  and  roadway;  and 
it  was  its  duty  to  each  of  its  employees  to  tise  care  and  cau- 
tion in  the  exercise  of  its  privileges  and  powers,  in  selecting 
its  agents  and  servants,  and  to  use  all  reasonable  precaution, 
including  necessary  signals,  for  moving  trains,  essential  to  the 
protection  of  the  lives  and  limbs,  not  only  of  its  employees, 
but  to  the  protection  of  all  persons  lawfully  on  its  road." 

In  the  case  of  R.  db  D.  R.  R.  Co.  v.  Iforment,  84  Va.  167, 
it  appears  that  Norment  was  employed  by  the  defendant  com- 
pany, at  its  depot  yards  in  Eichmond,  as  an  ''overhauler,"  to 
assist  in  fixing  up  cars  needing  repairs.  On  the  day  he  re- 
ceived the  injury,  he  was  required  to  put  a  drawbar  spring 
into  the  end  of  a  certain  car  which  stood  on  a  '* branch  track.'' 
It  became  necessary  for  Norment  to  get  under  the  damaged 
car,  and  while  so  situated  another  car  was  shifted  on  the  branch 
track,  and  driven  against  the  car  which  was  in  front  of  the 
car  upon  which  he  and  his  assistant  were  at  work,  by  which 
it,  in  turn,  was  driven  against  the  car  upon  which  Norment 
was  at  work,  and  his  hand  was  caught  and  greatly  injured. 
It  appears  that  there  was  no  repair  track  in  the  company's 
yard ;  that  such  repair  track  was  necessary ;  that  the  company 
knew  it  to  be  necessary,  and  had  them  elsewhere;  that  it  not 
only  failed  to  provide  a  repair  track,  but  failed  also  to  provide 
signal  flags.  The  court  held  that  Norment  was  not  of  the 
same  grade,  or  in  the  same  line  of  duty,  as  Tiller,  the  engi- 
neer, or  Robinson,  the  conductor,  of  the  shifting  engine,  nor 
was  he  under  the  orders  of  either  of  them,  and  that  the  case 
was  controlled  by  that  of  Maori* s  AdmW  v.  R.  i&  A.  R.  R. 
Co.  J  78  Va.  745,  and  the  liability  of  the  railroad  company 
Vol.  xoi — 26 
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was  again  asserted;  the  exact  point  decided  being  that  an 
overhauler  engaged  in  the  repair  of  the  company's  cars  is  not 
a  fellow-servant  with  the  conductor  and  engineer  in  the  em- 
ployment of  the  same  company,  engaged  in  the  moving  of  cars 
in  the  same  depot  yard,  by  the  negligent  performance  of 
whose  duties  the  accident  was  sustained.  The  decision  in  this 
case  was  perfectly  correct,  but  there  are  expressions  in  the 
opinion  which  we  do  not  consider  to  have  been  at  all  neces- 
sary to  the  conclusion  reached  by  the  court,  and  to  which  we 
cannot  give  our  approval.  It  will  be  observed  that  the  court 
lays  much  stress  upon  the  fact  that  the  defendant  company 
had  failed  to  provide  suitable  appliances  for  the  protection  of 
its  workmen,  in  that  it  had  not  furnished  a  repair  track  and 
signal  flags.  To  consider  how  far  the  absence  of  these  appli- 
ances, obvious  to  the  employee,  could  or  should  have  influ- 
enced the  determination  of  the  court,  would  lead  to  a  discus- 
sion involving  the  doctrine  of  contributory  negligence,  and 
would  be  a  vain  attempt  to  elucidate  one  difficult  subject  by 
the  discussion  of  another  equally  doubtful  and  difficult. 

There  is  a  case  in  81  Va.  71,  {B.  <&  O.  H.  li.  Co.  v.  Mc- 
Kenzie)^  which  is  sometimes  cited  as  bearing  upon  this  subject. 
It  decides  that  in  that  case  the  question  whether  or  not  the 
* 'negligent  employee  was  a  co-employee  of  the  party  injured, 
or  was  the  representative  of  the  defendant  company,  was  a 
question  of  mixed  law  and  fact,  to  be  decided  by  the  jury 
under  suitable  instructions  from  the  court,  and  that  it  was  not 
propel  to  instruct  the  jury  that  the  plaintiff  and  the  negligent 
servant  were  co-employees  and  did  not  stand  in  the  relation  of 
subordinate  and  superior,  which  principle,  however  correct  it 
may  have  been  in  that  case,  can  have  no  application  here, 
where  the  inquiry  proceeds  upon  admitted  tacts,  and  the  only- 
question  is  to  asertain  the  law  appliable  to  them. 

In  HarnhlifB  Case^  154  U.   S.   349,  Justice  Brown  says: 
''As  a  laborer  upon   a  railroad  track,    engaged   either  in 
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switching  trains  or  repairing  the  track,  is  constantly  exposed 
to  the  danger  of  passing  trains,  and  bound  to  look  out  for 
them,  any  negligence  in  the  management  of  such  trains  is  a  risk 
which  may  or  should  be  contemplated  by  liim  in  entering  upon 
the  service  of  the  company.  This  is  probably  the  most  satis- 
factory test  of  liability.  If  the  departments  of  the  two  ser- 
vants are  so  far  separated  fiom  each  other  that  the  possibility 
of  coming  in  contact,  and  hence  of  incurring  danger  from  the 
negligent  performance  of  the  duties  of  such  other  department, 
could  not  be  said  to  be  within  the  contemplation  of  the  per- 
sons injured,  the  doctrine  of  fellow-servant  should  not  apply. 
In  this  view,  it  is  not  difficult  to  reconcile  the  numerous  cases 
which  hold  that  persons  whose  duty  it  is  to  keep  railroad  cars 
in  good  order  and  repair  are  not  engaged  in  a  common  em- 
ployment with  those  who  run  or  operate  them." 

A  person  entering  the  service  of  the  company  to  assist  in 
building  or  repairing  cars  or  engines  would  not  be  held  to 
have  contemplated  the  possibility  of  injury  by  the  negligence 
of  those  engaged  in  moving  trains,  and  hence  they  would  not 
be  fellow-servants,  while  a  person  entering  the  service  of  a 
railway  company  as  track  repairer  is  constantly  brought  in 
contact  with,  or  at  least  in  close  proximity  to,  those  operating 
trains,  and,  therefore,  must  be  held  to  have  contracted  with 
reference  to  the  danger  resulting  from  the  negligence  of  those 
thus  engaged.  In  a  sense,  the  car  builder  and  repairer,  and 
the  track  maker  and  repairer  may  be  classed  as  belonging  to 
the  construction  department  of  the  railway  company,  but  the 
liability  is  not  determined  by  that  consideration.  The  rail- 
road company  would  be  held  liable  to  a  car  repairer  for  the 
n^Ugence  of  its  servants  engaged  in  running  trains,  and  ex- 
empt from  liability  to  the  track  repairer  for  the  negligence  of 
employees  upon  the  passing  train,  because  the  latter  would  be 
deemed  to  have  contemplated  this  ri^k  upon  entering  the  em- 
ployment of  the  company,  while  the  former  could  not,  by  any 
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reasonable  intendment,  be  presumed  to  have  contemplated  a 
risk  so  remote. 

As  I  have  before  said,  the  rule  under  consideration  is  no- 
where more  thoroughly  recognized  than  in  this  State.  It  was 
originally  adopted  because  it  fixed  the  liability  where  it  could 
best  be  borne.  It  was  intended,  by  placing  this  responsibility 
upon  the  employees,  to  introduce  a  safeguard  beneficial  alike  to 
the  servant  and  the  master  and  to  the  public,  by  invoking  the 
self-interest  of  the  employees  to  see  that  each  carefully  and 
faithfully  discharged  the  duties  of  his  position,  while  imposing 
upon  the  master  the  duty  of  care  and  discretion  in  the  selec- 
tion of  his  servants.  That  the  rule,  in  the  main,  is  a  wise  one, 
has  been  demonstrated  by  long  experience.  The  case  so  often 
cited,  in  which  Chief  Justice  Shaw,  in  this  country,  at  least, 
first  unfolded  the  principles  upon  which  it  rests,  was  decided 
more  than  half  a  century  ago.  That  decision  has  extended  its 
influence  until  it  is  now  law  for  more  than  half  the  States  of 
this  Union.  It  is  sustained  by  an  overwhelming  preponder- 
ance of  authority,  and  it  must  be  deemed  a  just  measure  of 
the  relative  rights  and  duties  growing  out  of  the  relation  of 
master  and  servant.  It  has,  too,  been  criticised  and  objected 
to,  and  efforts  have  been  made  in  various  jurisdictions  to 
limit  and  confine  it.  In  some  States,  what  is  called  the  doc- 
trine of  '* superior  and  subordinate"  has  been  recognized;  in 
others,  the  ** separate  department"  doctrine  has  been  adopted; 
and  of  these  the  Supreme  court  says : 

*'0f  both  classes  of  cases  the  same  observation  may  be  made, 
viz. ,  that  to  hold  the  principal  liable  whenever  there  are  gra- 
dations of  rank  between  the  persons  receiving  and  the  persons 
causing  the  injury,  or  whenever  they  are  employed  in  differ- 
ent depai'tments  of  the  same  general  service,  Avould  result  in 
frittering  away  the  whole  doctrine  of  fellow-service.  Cases 
arising  between  persons  engaged  together  in  the  same  identical 
service,  as,  for  instance,  between  brakemen  of  the  same  train. 
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or  two  seamen  of  equal  rank  in  the  same  ship,  are  corapari- 
tively  rare.  In  a  large  majority  of  cases  there  is  some  dis- 
tinction, either  in  respect  to  grade  and  service,  or  in  the 
nature  of  their  employments.  Courts,  however,  have  been- 
reluctant  to  recognize  these  distinctions,  unless  the  superiority 
of  the  person  causing  the  injury  was  such  as  to  put  him  rather 
in  the  category  of  principal  than  of  agent — as,  for  example, 
the  superintendent  of  a  factory  or  railway — and  the  employ- 
ments were  so  far  diflferent  that,  although  paid  by  the  same 
master,  the  two  servants  were  brought  no  further  in  contact 
with  each  other  than  if  they  had  been  employed  by  different 
principals."     Hambly'^s  Case^  154  U.  S.  349. 

It  has  been  felt  that  the  general  rule  did  not  accomplish 
exact  justice  in  all  cases.  No  general  rule  does.  The  diffi- 
culty of  applying  the  most  favored  classes  of  exceptions  which 
make  the  liability  rest  upon  the  idea  of  subordination  or  of 
employment  in  separate  departments  is  shown  by  the  quota- 
tion just  given.  There  is  as  much  diversity  of  opinion  as  to 
the  so-caUed  exceptions  to  the  rule  as  to  the  rule  itself.  The 
result,  therefore,  has  been  to  add  to  the  uncertainty  and  con- 
fusion, to  embarrass  the  administration  of  justice,  and  to  in- 
crease litigation.  The  effort  of  courts  should  be  to  render 
the  law,  so  far  as  it  falls  to  them  to  declare  it,  certain  and 
plain,  so  that  all  men  may  know  their  rights  and  their  duties. 
The  object  here  sought  is  a  plain  rule  regulating  and  controll- 
ing some,  at  least,  of  the  more  important  relations  between 
railway  companies  and  their  employees.  There  are  interested 
in  the  solution  of  this  problem  the  employees,  as  a  class — and 
not  merely  those  who  have  been  or  may  be  injured — the  em- 
ployer and  the  public.  That  the  particular  rule  is,  in  its  ap- 
pUcation,  always  invoked  by  the  employer  to  defeat  the  de- 
mands of  the  injured  employee  does  not  at  all  prove  that  the 
employees,  as  a  class,  are  not  greatly  benefited  by  it.  The 
number  of  those  injured  by  the  negligence  of  their  f ellow-ser- 
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vants  is,  unhappily,  very  great,  but  the  proportion  they  bear 
to  the  whole  number  of  employees  is  very  small.  If  the  rule, 
while  operating  to  the  disadvantage  of  the  injured  few,  pro- 
motes the  safety  of  the  far  greater  number  of  those  who  sustain 
no  injuries  by  introducing  a  salutary  superintendence  over  each 
other  among  the  servants  of  the  company,  then  the  rule,  while 
beneficial  to  the  employer,  is  not  less  so  to  the  employee ;  for 
that  which  promotes  immunity  from  danger  is  more  to  be  de- 
sired than  the  pecuniary  compensation  for  the  injury  could 
be,  and,  being  promotive  also  of  the  eflBciency  of  the  service, 
is  obviously  in  the  interest  of  the  public.  It  is  to  be  con- 
sidered also  in  connection  with  other  rules  applicable  to  the 
relation  of  master  and  servant.  The  duty  is  imposed  upon 
the  master  to  exercise  caution  and  discretion  in  the  selection 
of  the  servants  who  are  to  be  '* fellows,"  and  mutually  re- 
sponsible to  each  other,  and  he  must  not  retain  in  his  service 
any  one  found  to  be  unfitted  to  discharge  the  duties  assigned 
him.  In  the  due  performance  of  this  duty  by  the  master,  the 
employees,  as  a  class,  and  the  public  at  large,  are  deeply  in- 
terested ;  and  the  effect  of  the  rule  is  to  make  it  to  the  interest 
of  the  employees  to  keep  the  employer  advised  as  to  the 
habits,  character,  and  qualifications  of  the  fellow-servants. 

It  appears  that  the  case  of  Donnelly^ s  AdmW^  88  Va.  853, 
repudiates  the  exceptions,  and  evinces  a  disposition  to  return 
to  the  simple  terms  of  the  rule  stated  by  Chief  Justice  Shaw. 
It  throws  aside  the  doctrine  of  ''inferior  and  superior,"  of 
gradations  in  employment,  and  of  ''separate  departments," 
and  states  forcibly  and  clearly  that  "all  serving  a  common 
master,  working  under  the  same  control,  deriving  authority 
and  compensation  from  the  same  source,  and  engaged  in  the 
same  general  business,  although  in  dillerent  grades  or  depart- 
ments, are  fellow-servants,  and  take  the  risk  of  each  other's 
negligence."  Neither  FarwelVa  Case^  in  4  Mete.  (Mass.)  49, 
noi  Ilambly^s  Case^  in  154  U.  S.  349,  among  the  first  and  the 
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last  of  the  reported  cases  upon  this  subject,  stat^  the  propo- 
sitioii,  more  tersely  and  succinctly  than  in  the  above  quota- 
tion. Indeed,  to  my  mind,  Donnelly'' s  Case  lays  down  a  less 
plastic  and  more  inflexible  rule  than  either  of  the  cases  just 
cited. 

I  shall  not  try  to  do  what  so  many  eminent  judges  have 
refrained  from  attempting.  I  shall  not  undertake  to  draw  a 
hard  and  fast  line  delimiting  the  liability  of  the  employer, 
but  shall  content  myself  with  the  following  propositions,  which 
are,  T  think,  fully  warranted  by  the  great  weight  of  authority 
in  this  State  and  elsewhere: 

1.  A  pei'son  entering  the  service  of  another  assumes  all 
risks  naturally  incident  to  that  employment,  including  the 
danger  of  injury  by  the  fault  or  negligence  of  a  fellow-servant. 

2.  The  liability  does  not  depend  upon  the  fact  that  the  ser- 
vant injured  may  be  in  a  different  department  of  the  service 
from  the  wrongdoer.  The  test  is,  were  the  departments  so 
far  separated  from  each  other  as  to  exclude  the  probability  of 
contact,  and  of  danger  from  the  negligent  performance  of 
their  duties  by  employees  of  the  different  departments?  If 
they  are  so  separated,  then  the  servant 'is  not  to  be  deemed  to 
have  contracted  with  reference  to  the  negligent  performance 
of  the  duties  of  his  feUow -servant  in  such  other  department. 

3.  The  liability  does  not  depend  upon  gradations  in  employ- 
ment, unless  the  superiority  of  the  person  causing  the  injury 
was  such  as  to  put  him  in  the  category  of  principal  or  vice- 
principal. 

4.  It  is  the  duty  of  the  employer  to  furnish  suitable  and 
safe  appliances,  machinery,  structure  and  roadway. 

•  5.  It  is  the  duty  of  the  employer  to  exercise  reasonable 
care,  prudence  and  discretion  in  ascertaining  the  character, 
habits  and  fitness  of  his  employees  for  the  discharge  of  the 
duties  to  be  assigned  to  them,  and,  by  proper  supervision  and 
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superinten(Jence,  to  keep  himself  informed  as  to  the  manner 
in  which  the  duties  intrusted  to  them  are  performed. 

6.  Where  the  injury  to  the  servant  has  been  occasioned  by 
the  default  of  a  fellow-servant,  concurring  with  the  negligence 
of  the  master,  the  latter  is  liable  as  though  he  only  were  at 
fault. 

7.  A  track  repairer  and  engineman,  though  in  different  de- 
partments, are,  by  the  very  nature  of  their  employment, 
brought  into  frequent  contact,  and  the  risk  of  negligence  by 
the  one  must,  therefoie,  be  considered  to  have  been  in  con- 
templation of  the  other  when  service  under  the  common  master 
was  accepted. 

It  results  from  what  has  been  said,  that,  in  our  opinion,  the 
seventh  instruction  asked  for  by  the  defendant  ought  to  have 
been  given  by  the  court,  and  for  its  refusal  to  do  so  the  judg- 
ment of  the  Corporation  Court  of  Buena  Vista  must  be  re- 
versed. 

Bbversed. 
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Bicfittiond. 

Ingles  and  Others  v.  Straus  and  Others. 
March  21,  1895. 

1.  Constitutional  Law — Title  of  Act — One  Object. — The  title  of  an  ai 

the  General  Assembly  is  sufficient  if  it  gives  notice  of  the  general  su 
of  the  act,  and  of  the  interests  likely  to  be  affected  thereby.  IJ 
subjects  embraced  by  the  act,  but  not  specified  in  the  title,  have 
gruity  or  natural  connection  with  the  subject  stated  in  the  title,  oi 
cognate  or  germane  thereto,  the  requirement  of  the  Constitution  (se 
15,  Article  V.)  "  that  no  law  shall  embrace  more  than  one  object  ^ 
shall  be  expressed  in  its  title,"  is  satisfied.  Tested  by  this  rule,  th 
of  January  22,  1894,  entitled  "an  act  to  authorize  and  provide 
special  election  in  the  county  of  Pulaski  as  to  the  I'emoval  of  the  c 
bouse  of  said  county,"  is  not  in  conflict  with  Article  V.,  section  1 
the  Constitution  of  the  State. 

2.  Injunctions — Dissolution — Motion  to  Continue — Discretion. — The  dis 

tion  of  injunctions,  and  applications  to  hear  or  to  postpone  the  hei 
of  motions  to  dissolve  them,  are  largely  matters  of  judicial  discre 
and  the  appellate  court  will  not  disturb  the  action  of  the  court  b 
when  it  appears  that  the  discretion  has  been  soundly  exercised,  or  \i 
the  contrary  does  not  appear  in  the  record.  Courts  of  chancery,  I 
always  open  to  grant  or  to  reinstate  injunctions,  motions  to  dissolve 
not  be  continued  except  upon  great  necessity.  The  complainant 
be  diligent  to  maintain  his  cause. 

3.  Injunctions — Motions  to  Dissolve — Evidence. — When  a  motion  to  dis 

is  heard  on  the  bill,  answer,  and  affidavits,  and  the  evidence  doe 
show  probable  cause  to  believe  that  the  complainant  will  be  at 
make  out  his  case  upon  final  hearing,  the  injunction  should  be  disso 
But  if  the  complainant's  case  is  supported  by  evidence  regularly  t 
in  the  cause  in  his  behalf,  and  on  which  he  intends  to  rely  on  the 
hearing,  the  injunction  should  not  be  dissolved  on  the  bill  and  au 
alone,  but  should  be  ordered  to  stand  over  to  the  hearing. 
Vol.  xoi — 27 
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4.  Injunctions — Motion  to  Dissolve — Anstver  Under  Oath  Waived^Efed  of 
Such  Answer. — Although  the  complainant,  in  a  bill  for  an  injunction, 
waives  an  answer  under  oath  from  the  defendant,  yet  such  answer, 
denying  the  equities  of  the  bill,  must,  on  a  motion  to  dissolve  the  in- 
junction, be  treated  as  a  denial  of  the  complainant's  case. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Pulaski  county, 
pronounced  August  17,  1894,  in  a  suit  in  chancery  wherein  the 
appellants  were  the  complainants,  and  the  appellees  were  the 
defendants. 

Affirmed, 

• 

/.  ff.  Zarew  and  J.  C.   Wysor^  for  the  appellants. 

e/".  ^.  Moore^  A.  A.  Phlegarsmd  Jaines  A.  Wallcer^  for  the 
appellees. 

Card  WELL,  J.,  delivered  the  opinion  of  the  court. 

This  case  grew  out  of  an  Act  of  the  General  Assembly  ap- 
proved January  22,  1894,  (Acts  1893-'94,  page  41),  entitled 
^*An  act  to  authorize  and  provide  for  a  special  election  in  the 
county  of  Pulaski  as  to  the  removal  of  the  courthouse  of  said 
county. ' '     The  act  provided  that 

"  It  shall  be  the  duty  of  the  Judge  of  the  Circuit  Court  of  Pulaski  county, 
upon  the  petition  of  not  less  than  one  hundred  qualified  voters,  to  order  a 
special  election  in  the  said  county  to  be  held  at  the  several  voting  precincts 
thereof,  on  a  day  to  be  designated  by  him,  within  thirty  days  after  the  pre- 
sentation of  said  petition  to  him  for  the  purpose  of  taking  the  sense  of  the 
qualified  voters  of  said  county  whether  the  county-seat  of  said  county  be 
removed  from  the  town  of  Newbern  at  all ;  and,  if  so  removed,  whether  to 
the  town  of  Pulaski,  in  said  county,  or  to  the  town  of  Dublin,  in  said 
county/' 

And  then,  after  providing  for  the  notice  to  be  given,  the 
manner  of  conducting  the  election,  and  how  the  ballots  should 
be  printed  and  counted,  the  act  further  provides  that,  if  three- 
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fifths  or  more  of  the  votes  cast,  be  cast  for  the  removal 
courthouse  to  the  town  of  Pulaski,  then  the  courthoi 
county-seat  shall  be  removed  to  the  town  of  Pulaski 
county,  and  the  county-seat  shall  be  thenceforward  at  t 
town  of  Pulaski;  or,  if  three-fifths  or  more  of  the  vot 
be  for  the  removal  of  the  courthouse  to  the  town  of  I 
in  said  county,  then  the  courthouse  shall  be  removed  f r 
said  town  of  Newbem  to  the  town  of  Dublin,  and  the  c 
seat  of  said  county  shall  be  thenceforwaid  at  the  said  t 
Dublin;  but  if  more  than  two-fifths  of  the  votes  cast, 
ag'ainst  the  removal  of  the  courthouse,  then  the  county-se 
remain  at  the  town  of  Newbem;  and,  in  the  event  that 
fifths  or  more  of  the  votes  cast,  shall  not  be  cast  either 
removal  of  the  courthouse  to  Pulaski,  or  to  Dublin,  bui 
combined  vote  in  favor  of  Pulaski  and  Dublin,  shall  be 
fifths  or  more  of  the  votes  cast  in  said  election,  then 
that  event,  the  circuit  judge  of  the  county  of  Pulaski 
immediately  after  the  said  election,  and  within  twent 
thereafter,  enter  an  order  in  the  clerk's  office  of  said 
ordering  another  election  to  be  held  within  forty  day 
the  entering  of  the  said  order;  said  election  to  be  h( 
canvassed,  and  result  ascertained  in  like  manner  and  afl 
notice,  as  the  first  election.  The  act  further  prescribe 
the  ballot  should  be  printed,  &c. 

On  the  14th  day  of  February,  1894,  a  petition  was  pre 
to  the  judge  of  the  Circuit  Court  of  Pulaski,  signed 
hundred  and  six  of  the  qualified  voters  of  the  county,  p 
that  the  special  election  be  ordered  in  accordance  with  t 
of  the  Legislature;  and  the  judge  made  the  order  dire< 
special  election  to  be  heid  at  the  several  voting  preci 
the  county  on  the  6th  day  of  April,  1894. 

This  election  was  held  in  conformity  in  all  respects 
Act,  and  resulted  in  the  polling  of  2670  v^otes,  of  whic 
were  counted  as  votes  in  favor  of  removal  to  Pulaski, 
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in  favor  of  removal  to  Dublin,  and  923  as  against  removal. 
The  result  was  reported  by  the  commissioners  of  election  to 
the  judge  of  the  Circuit  Court  of  Pulaski  on  April  9,  1894; 
and  it  appearing  by  their  report  that  two-fifths  of  the  votes 
cast  were  not  cast  against  the  removal  of  the  courthouse,  and 
that  three-fifths  or  more  of  the  votes  cast  were  not  cast  either 
for  removal  to  Pulaski  or  to  Dublin,  but  that  the  combined 
vote  in  favor  of  Pulaski  and  Dublin  was  three-fifths  or  more 
of  the  votes  cast  in  the  election,  the  judge,  on  the  18th  day  of 
April,  1894,  entered  an  order  directing  another  election  to  be 
held  on  the  22nd  day  of  May,  1894,  to  determine  whether 
the  courthouse  should  be  removed  to  Pulaski  or  to  Dublin. 

This  election  was  accordingly  held,  and  the  result,  ascer- 
tained by  the  commissioners  duly  appointed  for  the  purpose, 
was  reported  to  the  judge  of  the  Circuit  Court  on  May  24, 
1894.  At  this  election  2168  votes  were  cast,  of  which  1536 
were  counted  as  in  favor  of  the  town  of  Pulaski,  615  for  the 
town  of  Dublin,  and  17  scattering  votes  counted  as  against 
removal ;  whereupon  the  judge  of  the  Circuit  Court  entered 
an  order  declaring  that  the  county-seat  of  the  county  of 
Pulaski  should  thereafter  be  the  town  of  Pulaski,  and  ap- 
pointed commissioners  to  select  a  site  in  the  town  of  Pulaski 
for  a  courthouse,  and  directed  all  things  else  to  be  done 
necessary  to  carry  out  the  provisions  of  the  Act,  and  in  accord- 
ance with  the  wishes  and  determination  of  the  voters  of 
Pulaski  county,  as  ascertained  by  the  election  held. 

Immediately  upon  the  entry  of  this  order,  the  plaintiffs  be- 
low, and  the  appellants  in  this  court,  filed  their  bill  of  complaint 
in  the  Circuit  Court  of  Pulaski  county,  charging  fraud  in  the 
conduct  of  the  election;  that  illegal  votes  had  been  cast  and 
counted  against  the  town  of  Newbern  and  in  favor  of  the  re- 
moval of  the  courthouse;  that  voters  had  been  intimidated ; 
that  the  Act  of  January  22,  1894,  was  unconstitutional,  &c. ; 
and  praying  that  the  petitioners  for  the  election  of  April  6, 
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1894,  and  the  commissioners  appointed  by  the  court  to  choose 
a  location  for  the  courthouse  in  the  town  of  Pulaski,  be  en- 
joined and  restrained  from  doing  any  further  acts  in  the 
premises,  and  for  general  relief. 

This  bill  was  presented  to  the  judge  of  the  Hustings  Court 
of  Radford,  who  refused  the  injunction  prayed  for;  whereupon 
it  was  presented  to  Hon.  Robert  A.  Richardson,  then  one  of 
the  judges  of  this  court,  on  May  30,  1894,  and  the  injunction 
granted. 

Answer  was  promptly  filed,  denying  all  material  allegations 
of  the  bill,  and  after  due  notice  a  motion  was  made  to  dissolve 
the  injunction  on  the  19th  day  of  July,  1894;  but,  on  motion 
of  plaintiffs  for  a  continuance,  the  hearing  of  the  motion  to 
dissolve  was  postponed  to  August  18,  1894,  to  enable  them  to 
complete  their  depositions.  On  the  1 8th  of  August  they  again 
moved  for  a  continuance,  which  was  refused,  and  the  injunc- 
tion was  dissolved. 

From  this  decree  an  appeal  with  supersedeas  was  allowed  by 
one  of  the  judges  of  this  court. 

Quite  a  number  of  questions  have  been  raised  in  the  record, 
but  those  not  disposed  of  by  the  order  entered  in  the  case  at 
the  November  term,  1894,  of  this  court,  which,  by  consent, 
removed  the  cause  from  Wytheville  to  this  court  at  Richmond, 
and  continued  it  to  the  January  term,  1894,  may  be  disposed 
of  by  the  determination  of  the  two  main  questions  in  the  case, 
namely:  First.  Is  the  Act  of  January  22,  1894,  in  conflict 
with  article  5,  section  15  of  the  Constitution,  and  therefore 
null  and  void  ?  Second.  Did  the  judge  of  the  Circuit  Court 
of  Pulaski  county  err  in  refusing  the  motion  made  by  the  plain- 
tiffs below,  August  18,  1894,  for  a  continuance,  and  in  dis- 
solving the  injunction  at  that  hearing  ? 

We  come  first  to  consider  the  constitutionality  of  the  Act 
in  question,  the  title  of  which  has  been  quoted ;  and  as  the 
contention  of  appellants  is  that  the  Act  itself  is  broader  than 
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its  title,  containing  provisions  not  covered  by  the  title,  and 
subjects  not  embraced  in  the  title,  we  must  first  see  what  is 
embraced  in  the  Act. 

The  first  three  sections  of  the  Act  contain  the  usual  pro- 
visions for  holding  a  special  election,  that  special  election  to 
determine — first,  whether  the  courthouse  shall  be  removed ; 
second,  whether  it  shall  be  removed  to  Dublin  or  Pulaski. 
The  fourth  section  simply  pro  rides  that  if,  at  the  first  election, 
more  than  two-fifths  vote  against  removal,  the  county-seat 
shall  remain  at  Newbem;  but,  if  three-fifths  be  cast  for  re- 
moval either  to  Dublin  or  Pulaski,  the  place  receiving  three- 
fifths  shall  be  the  county-scat;  but  if  two-fifths  of  the  vote  be 
not  against  removal,  and  neither  Dublin  nor  Pulaski  receive 
three-fifths,  then  a  second  election  shall  be  held  between  Dub- 
lin and  Pulaski,  and  the  place  receiving  the  highest  number 
of  votes  shall  henceforward  be  the  county-seat. 

After  setting  out  that  certain  citizens  of  the  town  of  Pulaski 
had  proposed  to  donate  to  the  county,  in  the  event  of  the 
removal  of  the  courthouse  to  the  town  of  Pulaski,  so  much 
land  as  may  be  necessary  for  a  site  for  the  courthouse  and  jail, 
and  to  erect  and  construct,  free  of  cost  to  the  county,  a  safe 
and  suitable  jail;  and  to  erect  and  construct,  free  of  cost, 
except  as  to  the  insurance  money  (the  courthouse  at  Newhern 
having  been  burned),  and  proceeds  of  the  sale  of  the  court- 
house lot  in  the  town  of  Newbern,  a  suitable  courthouse,  the 
fifth  section  of  the  act  goes  on  to  provide  that  before  ordering 
the  election  provided  for  in  the  act,  the  judge  of  the  Circuit 
Court  shall  take  a  good  and  sufficient  bond,  with  surety,  in  a 
penalty  prescribed,  conditioned  to  cover  all  the  undertakings 
of  the  citizens  who  propose  to  donate  the  location  and  erect 
the  building  specified,  and  then  provides  for  the  appointment 
of  three  commissioners  to  select  a  site  in  the  town  of  Pulaski 
for  the  courthouse  and  jail  if  the  vote  determined  that  the 
county  seat  was  to  be  moved  there  (similar  provisions  are  made 
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in  this  section  with  regard  to  Dublin) ;  and  further,  that,  in 
the  event  of  the' removal  of  the  courthouse  from  the  town  of 
Newbem  to  the  town  of  Pulaski,  the  old  jail  at  Newbem  and 
the  lot  on  which  it  is  located,  and  on  which  the  old  court- 
house stood,  shall  be  sold  as  provided  by  law,  and  the  proceeds 
therefrom,  and  all  the  insurance  money  collected  upon  the 
poUcy  carried  by  the  board  of  supervisors  of  the  county  upon 
the  old  courthouse,  shaU  be  applied  toward  the  building  of  a 
new  courthouse  for  the  county  at  such  place  as  may  be  deter- 
mined on  by  the  election  thereinbefore  provided ;  and  that  it 
shall  be  the  duty  of  the  supervisors  of  the  county  to  provide 
a  suitable  place  in  the  town  to  which  the  courthouse  shall 
have  been  removed  by  the  vote  of  the  people  for  a  courtroom 
and  clerk's  office  for  the  county,  at  which  all  of  the  courts  of 
the  county  shall  be  held  until  a  new  courthouse  shall  have 
been  built  and  completed. 

The  first  clause  of  section  15,  article  5,  of  the  Constitution 
of  Virginia  provides  that  **no  law  shall  embrace  more  than 
one  object  which  shall  be  expressed  in  its  title."  A  similar 
provision  to  this  is  found  in  the  constitutions  of  most  of  the 
States  of  the  Union,  and  has  been  construed  in  a  large  number 
of  cases,  and  by  many  courts  of  last  resort,  both  State  and 
F^eral,  and  the  authorities  that  will  be  cited  here  will  be  of 
cases  arising  in  those  States  having  a  similar  constitutional 
provision — the  words  ' 'object"  and  '^ subject"  being  taken  to 
have  one  and  the  same  signification. 

What  is  the  object  embraced  in  the  act  of  January  22,  1894, 
entitled,  as  we  have  seen,  ''an  act  to  authorize  and  provide 
for  a  special  election  in  the  county  of  Pulaski  as  to  the  removal 
of  the  courthouse  of  said  county"?  Plainly,  the  removal  of 
the  courthouse  of  PuiasM  county. 

It  is  admitted  in  the  argument  of  this  case  that  the  legis- 
lature might  have  passed  an  act  simply  removing  the  county- 
seat  and  courthouse  of  Pulaski  county  to  Pulaski  city,  or  to 


Digitized.by  LjOOQIC 


216  Ingles  v.  Straus.  [91 

Opinion. 

any  other  point  in  the  county.  Indeed,  this  could  not  be 
denied;  but,  instead  of  doing  this,  the  legislature  saw  fit  to 
first  ascertain  the  wishes  of  the  voters  of  the  county  as  to  the 
removal  of  the  courthouse  at  all,  and  if  to  be  removed,  to 
what  point  they  desired  it  to  be  removed,  and  at  the  same 
time  made  all  necessary  provisions  to  carry  out  the  wishes  of 
the  voters  of  the  county  when  ascertained. 

The  general  rule  governing  in  ascertaining  the  constitu- 
tionality of  an  act  of  this  character  may  be  stated  thus:  If  the 
subjects  embraced  by  the  statute,  but  not  specified  in  the  title, 
have  congruity  or  natural  connection  with  the  subject  stated 
in  the  title,  or  are  cognate  or  germane  thereto,  the  require- 
ment of  the  constitution  as  to  the  title  is  satisfied.  23  Amer. 
&  Eng.  Enc.  of  Law,  p.  238-9;  Johnson  v.  Ha/rrison^  47 
Minn.  575,  578.  Judge  Mitchell,  in  delivering  the  opinion  of 
the  court  in  the  case  last  cited,  says:  **Any  constiuction  of 
this  piovision  of  the  constitution  that  would  inteifeie  with  the 
veiy  commendable  policy  of  incoipoiating  the  entire  body  of 
statutory  law  upon  one  general  subject  in  a  single  act,  instead 
of  dividing  it  into  a  number  of  separate  acts,  would  not  only 
be  contrary  to  its  spirit,  but  also  seriously  embarrassing  to 
honest  legislation.  All  that  is  required  is  that  the  act  should 
not  include  legislation  so  incongruous  that  it  could  not,  by  any 
fair  intendment,  be  considered  germane  to  one  general  sub- 
ject. The  subject  may  be  as  comprehensive  as  the  legislature 
chooses  to  make  it,  provided  it  constitutes,  in  the  constitu- 
tional sense,  a  single  subject,  and  not  several.  The  connection 
or  relationship  of  several  matters,  such  as  will  render  them 
germane  to  one  subject  and  to  each  other,  can  be  of  various 
kinds,  as,  for  example,  of  means  to  ends,  of  different  subdivi- 
sions of  the  same  subject,  or  that  all  are  designed  for  the  same 
purpose,  or  that  both  are  designated  by  the  same  term.  Neither 
is  it  necessary  that  the  connection  or  relationship  should  be 
logical;  it  is  enough  that  the  matters  are  connected  with  and 
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related  to  a  single  subject  in  popular  signiJBcation.  The  gen- 
erality of  the  title  of  an  act  is  no  objection,  provided  only  it  is 
guflBcient  to  give  notice  of  the  general  subject  of  the  proposed 
legislation  and  of  the  interests  likely  to  be  affected."  See 
also  PoweU  v.  Supervisors  of  Brunswick  Co,^  88  Va.  707; 
LescaRett  v.  Commonwealth^  89  Va.  878 ;  State  v.  Union^  4 
Broom,  (N.  J.)  350;  People  v.  Briggs,  50  N.  Y.  553;  John- 
son  v.  Harrison^  47  Minn.  575 ;  Falconer  v.  Robinson^  46  Ala. 
340,  347;  Carter  &  Co.  v.  Sinton,  120  U.  S.  523;  MontclairY. 
BaTnsdeU,  107  U.  S.  155;  Ackley  School  Dist.  v.  HaU,  113 
U.  S.  142;  Unity  \.  Burrage,  103  IT.  S.  457-59,  and  Common- 
wealth  V.  Brown^  post. 

The  fact  that  the  act  authorizes  many  things  of  a  diverse 
nature  to  be  done  wiU  not  affect  the  suflBciency  of  the  title, 
provided  the  doing  of  such  things  may  be  fairly  regarded  as 
in  furtherance  of  the  general  subject  of  the  enactment.  23 
Amer.  &  Eng.  Enc.  of  law,  239;  McGum  v.  Board  of  Edu- 
calion,  133  111.  122;  Blake  v.  People,  109  111.  504;  Larned 
Y.  Tieman,  110  111.  173;  Mix  v.  Ill,  Cent.  B.  Co.,  116  111. 
502;  People  v.  Hazlewood,  116  111.  319. 

An  act  entitled  '^Anact  to  increase  boundaries"  of  the 
county  may  embrace  provisions  for  extending  the  borders  of  the 
county,  locating  the  seat  of  justice,  and  accepting  donations 
for  public  buildings.  Blood  v.  Marcelliott,  53  Pa.  St.  391 ; 
Ledger  v.  Rice,  8  Phila.  (Pa.)  167. 

"An  act  to  authorize  the  formation  of  new  counties"  com- 
prehends provisions  relating  to  boundaries  of  old  counties  from 
which  the  new  are  to  be  formed,  also  provisions  for  the  or- 
ganization and  sitting  of  courts  in  the  new  counties.  Jasper 
County  V.  Spider,  13  Ind.  235;  Haggard  v.  Hawkins,  14  Ind. 
299;  Brandon  v.  State,  16  Ind.  197. 

Provisions  regulating  the  manner  of  conducting  an  election 
to  determine  a  change  of  the  location  of  the  county  seat  may 
be  embraced  under  the  title  "An  act  to  change  the  location  of 
Vol.  xoi— 28 
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the  county  seat  of —,"  specifying  the  county.  The  sub- 
mission of  the  change  of  location  to  the  voters,  the  selection 
of  the  new  site,  and  the  removal  of  the  county  buildings,  are 
all  matters  properly  connected  with  the  '^change  of  the  loca- 
tion," which  is  the  subject  expressed  in  the  title  of  the  act. 
Simpson  v.  Bailey ^  3  Oregon,  515 ;  In  re  Division  of  Howard 
County,  15  Kan.   194;    Woodruf  v.  Baldwin,  23  Kan.  494. 

The  principal  question  in  all  cases  like  this  is  whether  the 
act  is  in  truth  broader  than  the  title;  and,  if  so,  then  whetho* 
the  other  objects  in  the  act  are  so  intimately  connected  with 
the  one  indicated  by  the  title  that  the  portion  of  the  act 
relating  to  them  cannot  be  rejected,  and  leave  a  complete 
and  sensible  enactment  which  is  capable  of  being  executed. 
(Cooley  on  Con.  Lim.  [6th  £d.]  p.  178-9);  and  *' none  of  the 
provisions  of  a  statute  should  be  regarded  as  unconstitutional 
where  they  all  relate  directly,  or  indirectly,  to  the  same  sub- 
ject expressed  in  the  title."  Cooley  Con.  Lim.,  supra,  note 
1;  Phillips  V.  Bridge  Co.,  2  Met.  (Ky.)  219;  Smith  v.  Com- 
momjoealth^  8  Bush  108. 

In  Phillips  V.  Bridge  Co, ,  supra,  the  act  of  the  Kentucky 
legislature  under  review  was  entitled:  ''An  act  to  amend  the 
charter  of  The  Cov.  &  Cin.  Bridge  Co.,"  and  the  first  sec- 
tion of  the  act  increased  the  capital  stock  of  the  company, 
and  the  second  section  conferred  power  on  the  bridge  Co.  to 
sell,  and  on  the  city  of  Covington  to  subscribe  to,  the  capital 
stock  of  the  Bridge  Co.,  and  in  payment  thereof  to  sell  the 
bonds  of  the  city  and  levy  a  tax  for  the  payment  of  the 
interest  on  the  bonds ;  the  contention  being  in  that  case  that 
the  act  was  in  conflict  with  the  clause  in  the  Constitution  of 
Kentucky  which  provides  that  ''no  law  shall  relate  to  more 
than  one  subject  that  shall  be  expressed  in  the  title  ;"^  but  the 
court  held  otherwise.  Chief  Justice  Simpson,  delivering  the 
opinion,  says:  "The  power  to  sell  stock  to  the  city  of  Coving- 
ton necessarily  requires  that  a  power  should  be  conferred  on 
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the  latter  to  subscribe  and  pay  for  it.  *  *  *  The  subject 
is  the  same,  although  it  relates  to  a  transaction  to  which  two 
corporations  are  parties,  one  of  whom  only  is  named  in  the 
title  of  the  act.  If  by  the  act  a  power  had  been  conferred  on 
the  city  of  Covington  to  subscribe  for  the  stock  of  any  other 
corporation  but  the  one  named  in  the  title  of  the  act,  then  the 
provision  would  fall  within  the  constitutional  prohibition  and 
be  clearly  null  and  void.  But  as  it  is  restricted  in  operation 
to  matters  pertaining  to  the  Bridge  Company,  and  the  pro- 
visions of  the  act,  so  far  as  they  relate  to  the  city  of  Covington, 
are  apposite  to  the  purpose  which  was  intended  to  be  effected 
by  its  passage,  and  are  suiflciently  indicated  in  its  title,  it  is 
not  liable  to  this  constitutional  objection.  It  was  certainly 
not  necessary  for  the  legislature  to  pass  two  separate  acts  to 
effect  the  object  it  had  in  view;  one  to  enable  the  company 
to  sell  the  stock  to  the  city,  and  another  to  enable  the  city  to 
subscribe  and  pay  for  it.  The  constitutional  provision  relied 
upon  must  receive  a  rational  construction,  and  not  one  that 
would  lead  to  such  an  unnecessary  and  absurd  result." 

In  Ex  paHe  Upskaw^  45  Ala.  234,  in  delivering  the  opinion 
of  the  court,  Justice  Saflfold  says:  "It  would  be  a  violation  of 
the  letter  and  spirit  of  this  constitutional  safeguard  if  such  a 
construction  should  be  put  upon  it  as  would  forbid  the  incor- 
poration into  a  law  of  everything  needful  to  the  proper  opera- 
tion of  the  one  subject  to  which  it  is  limited. ' '  We  might  add 
many  other  authorities  to  those  already  cited,  but  we  deem 
it  unnecessary. 

Assuming,  however,  that  the  act  itself  is  broader  than  the 
title,  and  that  such  portions  of  the  act  as  are  not  embraced  in 
the  title  are  to  be  stricken  out,  then,  if  so  much  of  the  act 
remains  as  authorized  the  election  to  be  held  to  ascertain  the 
sense  of  the  voters  as  to  the  removal  of  the  courthouse,  which 
to  our  mind  is  clear,  the  result  is  the  same,  as  the  general  law 
of  the  State  would  have  imposed  upon  the  board  of  supervisors 
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of  Pulaski  county  the  duty  of  providing  a  site  at  Pulaski  city 
for  the  courthouse,  jail,  and  clerk's  oflSce,  and  of  erecting  all 
needed  buildings  thereon,  when  the  result  of  the  election 
determined  that  the  county  seat  was  to  be  henceforward  at 
Pulaski  city,  and  would  have  given  them  the  same  control 
over  the  proceeds  arising  from  the  sale  of  the  courthouse  lot 
at  Newbem,  the  remaining  buildings  thereon,  and  the  insur- 
ance money,  as  the  act  in  question  gives  them  (section  925 
Code  of  Va.);  and,  had  they  failed  to  perform  this  duty,  they 
would  have  been  compellable  to  do  so  by  maTidamus. 

It  is  argued  with  earnestness  by  appellants  that  the  title  of 
the  act  we  are  now  considering  provides  for  but  one  election, 
while  the  body  of  the  act,  or  the  act  itself,  provides  for  two 
elections,  and  for  this  reason,  if  no  other,  the  act  should  be 
held  to  be  unconstitutional  and  void.     In  other  words,  the 
contention  is  that  this  second  election,  as  it  is  called,  could 
only  have  been  provided  for  by  a  separate  act.     The  weight 
of  authorities,  as  we  have  seen,  is  decidedly  against  this  con- 
tention.    The  second  election  was  but  a  means  to  an  end, 
and  the  authorities  go  so  far  as  to  characterize  the  contention 
under  these  conditions,  that  there  should  have  been  a  separate 
act,  as  wholly  untenable.     Elections  are  held  to  ascertain  the 
will  of  the  people;  in  the  one  case  as  to  who  shall  fill  an  office 
or  post  of  trust;  in  the  other,  whether  a  thing  proposed,  affect- 
ing their  interest,  shall  be  done  or  not  done.     In  the  case  here 
there  might  not  have  been  any  occasion  for  a  second  election, 
or  a  second  vote,  as  it  might  be  more  properly  called.     The 
end  desired  was  the  removal  of  the  county  seat,  if  the  voters 
of  Pulaski  county  so  determined,  and  to  the  place  they  wished 
it  to  be  located.     Had  either  Pulaski  city,  or  Dublin,  received 
three-fifths  or  more  of  the  votes  cast  April  6, 1894,  there  would 
have  been  no  second  vote,  or  election;  but,  by  this  vote  of 
April  6th,  it  was  shown  clearly  that  the  will  of  the  people  was 
to  remove  the  county-seat  from  Newborn,  and  it  could  not  be 
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moved  both  to  Pulaski  city,  and  to  Dublin,  hence  the  will  of 
the  people  was  again  ascertained  as  to  which  of  the  two  places 
the  county-seat  should  be  moved.  The  vote  at  the  second 
election  was  overwhelmingly  in  favor  of  Pulaski  city,  finally 
determining,  in  the  modes  prescribed  in  the  act,  that  the  will 
of  the  people  of  Pulaski  county  was  that  the  county-seat  be 
removed  from  Newbem  and  to  Pulaski  city.  We  can  there- 
fore readily  see  how  useless  it  would  have  been  for  the  legis- 
lature to  have  provided  by  another  and  separate  act  for  the 
second  election.  In  fact,  we  do  not  see  that  the  act  of  Jan- 
nary  22,  T.894,  provides  for  but  one  election ;  namely,  an  elec- 
tion to  ascertain  the  will  of  the  people  of  Pulaski  county  as 
to  the  location  of  their  county-seat.  We  are  also  unable  to 
see  the  force  of  the  contention  that  the  act  upon  its  face  pro- 
vides for  a  *' combine"  between  Pulaski  city  and  Dublin  against 
Newbem.  On  the  contrary,  the  act  appears  to  fairly  and 
justly  deal  with  Newbem  by  providing  that  if  two-fifths  of 
the  votes  cast  be  against  the  removal  of  the  county  seat,  the 
county  seat  shall  remain  at  Newbem ;  and  with  the  notice  of 
the  election  duly  posted  and  accompanied  by  the  order  of  the 
judge  of  the  Circuit  Court,  embodying  the  provisions  of  the 
act,  as  to  how  the  election  was  to  be  held,  the  character  of 
the  ballots  to  be  used,  and  how  they  were  to  be  counted — in 
fact,  everything  needful  to  inform  the  voters  of  the  effect  and 
meaning  to  be  given  to  their  respective  ballots — we  think  it 
would  be  a  reflection  upon  the  intelligence  of  the  voters  of 
Pulaski  county  to  hold  that  they  did  not  understand  that  a 
vote  cast  at  the  election  of  April  6  th  for  removal  either  to 
Pulaski  city,  or  to  Dublin,  would  be  counted  as  a  vote  for  the 
removal  of  the  county-seat  from  Newbern.  Nor  are  we  able 
to  see  the  force  of  the  contention  that  'Hhe  act  confers  on 
Judge  S.  W.  Williams  another  office  and  public  trust  during 
his  continuance  in  office  as  circuit  judge,  contrary  to  section 
24,  of  article  6  of  the  constitution,  and  that  the  act  invades 
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the  province  of  the  judiciary."  The  act  in  our  opinion  is  a 
comprehensive  provision,  not  broader  than  its  title,  for  the 
removal  of  the  county  seat  of  the  county  of  Pulaski  if  the  people 
so  desired,  and  that  nothing  is  contained  therein  ''so  incon- 
gruous that  it  could  not  by  any  fair  intendment,  be  considered 
germane  to  the  one  general  object,"  but  that  everything  con- 
tained in  the  act  ''may  be  fairly  regarded  as  in  furtherance  of 
the  general  object  of  the  enactment."  All  of  its  provisions 
should  be  regarded  as  relating  directly  to  the  same  subject, 
having  a  natural  connection  therewith  and  not  foreign,  in  any 
sense,  to  the  subject  expressed  in  the  title.  We  are  fherefore 
of  opinion  that  the  act  of  January  22,  1894,  is  constitutional 
and  valid;  that  it  does  not  confer  on  judge  S.  W.  Williams 
another  office  aftd  public  trust,  or  invade  the  province  of  the 
judiciary  in  any  respect. 

We  come  now  to  consider  the  only  remaining  question, 
whether  the  judge  of  the  Circuit  Court  erred  in  refusing  the 
motion  of  the  plaintiffs  for  a  continuance,  and  in  dissolving 
the  injunction,  at  the  hearing  August  18,  1894. 

Section  3444  of  the  Code  of  Va.  provides  that  the  judge  of 
the  Circuit  Court  in  which  a  case  is  pending,  wherein  an  in- 
junction is  awarded,  may  in  vacation  dissolve  such  injunction, 
after  reasonable  notice.  So  that,  where  the  extraordinary 
remedy  by  injunction  is  resorted  to,  the  party  or  parties  re- 
sorting to  it  are  fully  apprised  by  the  statute  that  a  motion 
to  dissolve  may  be  made  at  any  time  after  reasonable  notice, 
and  the  proof,  therefore,  to  sustain  the  equities  of  the  bill 
should  be  taken  with  all  reasonable  dispatch. 

There  were  sixty-seven  working  days  between  the  grant 
and  dissolution  of  the  injunction.  Plaintiffs  took  depositions 
on  only  ten  days,  and  on  five  of  the  days  examined  but  one 
witness  a  day,  and  between  the  19th  of  July  and  the  18th  of 
August,  but  one  day  of  the  additional  time  given  them  to  take 
their  proof  was  utilized,  and  but  one  deposition  was  taken; 
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and  the  motion  for  a  continuance  on  August  18,  was  based 
solely  on  the  affidavit  of  one  T.  W.  Covey,  which  only  sug- 
gests a  desire  to  take  depositions  of  about  * '  two  hundred  more' ' 
witnesses,  but  does  not  state  that  any  of  them  were  known  or 
believed  to  be  material. 

The  motion  to  dissolve  on  August  18,  was  heard  on  the  bill, 
the  answer  of  the  defendants  denying  specifically  and  gen- 
erally, without  the  least  evasion,  all  of  the  equities  of  the 
bill,  and  every  material  allegation  therein  contained,  and  on 
the  depositions  of  twenty-eight  witnesses  examined  for  the 
plaintiffs. 

It  is  true  that  upon  a  motion  to  dissolve  an  injunction  the 
defendant  is  considered  the  actor,  and  upon  him  rests  the 
burden  of  disproving  the  equities  of  the  bill.  Such  full  and 
positive  proof,  however,  is  not  exacted  as  would  be  necessary 
upon  a  final  hearing  of  the  cause,  since  the' effect  of  requiring 
SQch  strictness  of  proof  might  be  to  prevent  a  dissolution  until 
the  final  hearing.  And  for  the  purposes  of  such  motion,  de- 
fendant's answer  is  to  be  taken  as  true,  so  far  as  responsive  to 
the  allegations  of  the  bill,  and  so  far  as  it  fully  and  fairly 
meets  complainants  equities  without  evasion,  and  without  pass- 
ing over  material  allegations.  High,  on  Inj.,  sec.  1470; 
Miller  V.  Washburn^  3  Ired.  Eq.  161;  Worth* 8  ex^ors  v. 
Perrow,  4r  Kand.  1.  But  it  may  be  suggested  that  this  rule 
applies  only  to  an  answer  under  oath.  '*If  plaintiff  waives 
the  answer  of  defendant  under  oath,  while  such  waiver  de- 
prives the  answer  of  its  effect  as  evidence,  and  dispenses  with 
the  necessity  which  would  otherwise  exist  of  disproving  it  by 
testimony  equivalent  to  that  of  two  witnesses,  yet  such 
answer,  if  it  negatives  the  equities  of  the  bill,  must  be  treated, 
upon  a  motion  to  dissolve,  as  a  denial  of  plaintiff's  case." 
High  on  Inj.,  §  1527;  Lochhart  v.  City  of  Troy,  48  Ala.  579. 

The  dissolution  of  an  injunction  is  largely  a  matter  of  judi- 
cial discretion,  to  be  determined  by  the  nature  of  the  particu- 
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lar  case  und^r  consideration,  and  so  as  to  a  motion  to  continue 
a  motion  to  dissolve;  and  where  this  discretion  has  apparently 
been  soundly  exercised  by  the  judge  below,  and  especially 
where  the  contrary  does  not  appear  in  the  record,  this  court 
will  not  disturb  the  action  of  the  lower  court.  Clinch  River 
Mineral  Co.  v.  Harrison^  decided  at  the  January  term  of  this 
court,  ante^  p.  122. 

*' When  a  motion  is  made  to  dissolve  an  injunction,  the  court 
of  chancery  never  continues  it  unless  from  some  great  necessity, 
because  the  court  is  always  open  to  grant,  and  of  course  to  re- 
instate an  injunction  wherever  it  shall  appear  proper  to  do  so. " 
1  Barton's  Chan.  Pr.  (new)  467.  Applying  this  established 
rule  to  the  case  at  bar,  we  do  not  think  that  the  judge  of  the 
Circuit  Court  erred  in  overruling  the  motion  for  a  continuance 
August  18,  1894.  He  doubtless  did,  and  rightly,  take  into 
consideration,  not  only  the  general  features  of  the  case,  but 
the  injury  and  inconvenience  resulting  from  a  protracted  liti- 
gation over  the  location  of  the  county  seat. 

Nor  do  we  think  that  the  judge  of  the  Circuit  Court  erred 
in  dissolving  the  injunction  at  the  hearing  on  August  18,  1894. 
''Where  a  motion  to  dissolve  is  heard  upon  the  bill,  answer, 
and  depositions  used  as  affidavits,  and  the  evidence  does  not 
show  probable  cause  from  which  it  may  reasonably  be  inferred 
that  plaintiff  will  be  able  to  make  out  his  case  upon  final  hear- 
ing, the  injunction  will  be  dissolved.  If,  however,  plaintiff's 
right  to  relief  is  supported  by  evidence  regularly  taken  in  the 
cause  in  his  behalf,  and  on  which  he  intends  to  rely  upon  the 
final  hearing,  the  injunction  will  not  be  dissolved  upon  bill 
and  answer  alone,  but,  will  be  ordered  to  stand  over  to  the 
hearing."  High  on  Inj.,  sec.  1526;  Cunningham  v.  Tucker^  14 
Fla.  257.  Following  this  rule  strictly  when  applied  to  the 
case  at  bar,  the  judge  of  the  Circuit  Court  was  clearly  right 
in  dissolving  the  injunction,  as  the  depositions  read  on  behalf 
of  the  plaintiff  at  the  hearing,  did  not  show  probable  cause 
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from  which  it  might  have  been  reasonably  inferred  that  plain- 
tiffs would  be  able  to  make  out  their  case  upon  final  hear- 
ing, nor  did  this  evidence  support  plaintiffs'  right  to  the  relief 
set  up  in  the  bill.  On  the  contrary,  we  think  that  the  weight 
of  this  evidence  is  against  the  allegations  of  the  bill.  At  all 
events,  it  fails  to  support  them,  and  plaintiffs'  counsel  admit 
that  with  twenty-eight  witnesses  examined,  the  charge  of 
fraud,  which  is  the  gravamen  of  the  bill,  was  not  made  out. 
Therefore,  if  the  motion  to  dissolve  the  injunction  rested  only 
on  the  bill  and  the  answer  denying  all  the  grounds  of  equity 
set  up  in  the  bill,  the  injunction  should  have  been  dissolved. 
HoganY.  Duke,  20  Gratt.  244;  Moore  v.  Steelman,  80  Va. 
331;  Motley  v.  Frank,  87  Va.  432. 

We  are  therefore  of  opinion,  upon  a  review  of  the  whole 
case,  that  the  decree  complained  of,  entered  by  the  judge  of 
the  Circuit  Court  of  Pulaski  county  August  18,  1894,  is  clearly 
right  and  must  be  aflBrmed. 

Buchanan,  J.,  concurs  in  the  results. 

Affirmed. 


Vol.  xoi- 
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SEItclimond. 

Reubens  v.  Lawson,  Guardian,  and  Othebs. 
March  2,  1895. 

1.  EjECTMEifT— Boundaries — Ccdls  of  Coterminous   Tract — Grant — Surveyor' 9 

Books. — In  a  controversy  concerning  the  location  or  boundary  of  a  tract 
of  land  patented  by  the  Commonwealth,  pursuant  to  a  survey,  the  calls 
and  descriptions  of  another  survey  made  by  the  same  surveyor,  about 
the  same  time  or  recently  thereafter,  of  a  coterminous  or  neighboring 
tract,  upon  which  last  mentioned  survey  the  Ck>mmonwealth  issued  a 
grant,  whether  to  a  party  to  the  controversy  or  to  a  stranger,  is  proper 
evidence  upon  such  question  of  location  or  boundary,  unless  clearly 
irrelevant.  But  a  grant  must  have  issued  on  such  survey  to  render  it 
admissible.  And  if  the  calls  of  the  survey  on  the  surveyor's  books  do 
not  correspond  with  those  of  the  grant,  the  books  are  not  admissible  in 
evidence ;  in  case  of  doubt,  the  true  location  of  the  survey  may  be 
shown  by  evidence  aliunde. 

2.  Deed  ^y  Clerk  op  Delinquent  Land — Recitals  in  Deed — Adversary  Pos-^ 

session — ^The  clerk  of  a  court  in  making  a  deed  of  land  sold  as  delinquent 
for  taxes  exercises  a  mere  naked  power,  not  coupled  with  an  interest, 
and  it  is  essential  that  every  prerequisite  to  the  exercise  of  such  power, 
including  the  fact  that  he  is  clerk,  be  shown,  in  order  to  pass  title  by 
such  deed.  The  deed  itself  is  not  sufficient  for  that  purpose,  though  it 
is  admissible  to  show  color  or  claim  of  title,  where  title  is  claimed  by 
adversary  possession  for  the  statutory  period. 

3.  Ejectment — Boundaries— Natural  Objects — Courses  and  Distances. — In  ques- 

tions of  boundary,  natural  objects  called  for,  marked  lines,  and  reputed 
boundaries  well  established  are  to  be  preferred,  in  ascertaining  the  iden- 
tity of  the  tract,  to  the  courses  and  distances  of  the  calls  of  the  grant. 

4.  Landlord  and  Tenant — Adverse  Claim  of  Tenant — Notice. — ^A  former 

tenant  cannot  set  up  an  adverse  claim  to  his  landlord  without  full  notice 
to  the  landlord  of  his  disclaimer  to  hold  as  tenant,  or  his  assertion  of  an 
adverse  title,  but  such  notice  need  not  be  so  conclusive  as  to  preclude 
all  doubt. 
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5.  Ejectment — Surveyor's  Report — Declarations  of  Surveyor  and  of  Third 

Party,— Though  the  declarations  of  a  surveyor  are  not  admissible  in 
evidence  to  contradict  his  report,  still  the  declarations  of  other  persons, 
if  otherwise  admissible,  may  be  received  in  evidence  to  contradict  said 
report. 

6.  Instructions. — An  instruction  which  intimates  that  declarations  which 

have  been  received  in  evidence  are  liable  to  suspicion  of  bias  for  interest 
and  ought  not  to  be  considered,  or  to  be  considered  only  under  certain 
drcumstancee*  without  designating  which  of  such  declarations,  if  any, 
are  liable  to  that  objection,  is  properly  refused,  as  tending  to  mislead  or 
confuse  the  jury. 

7.  Ejectment — Lost  Deed — Destruction  of  Record. — ^In  a  controversy  concern- 

ing land,  proof  that  a  deed  conveying  the  land  was  executed  and  de- 
livered by  the  grantor  to  the  grantee,  and  that  the  book  in  which  it  was 
recorded  has  been  destroyed  and  the  deed  lost,  has  the  same  effect  as  if 
the  deed  had  not  been  lost,  nor  the  record  destroyed,  and  as  if  the  deed 
were  in  evidence  in  the  cause. 

8.  EjEcryiEsiT— Admissions   of  Former  Owner — Mistake. — Admissions  of  a 

former  owner  of  a  tract  of  land  as  to  the  boundaries  of  the  tract  are 
admissible  in  evidence  in  determining  such  boundary,  but  are  not  con- 
clusive, and  it  may  be  shown  that  he  was  mistaken. 

9.  Ejectment — Plaintiff's    TiUe — Outstanding    Title — Forfeiture  to   Common- 

wealth— Statute  of  Limitations — Adversary  Possession. — In  an  action  of 
ejectment  the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  if  it  appear  that  the  legal  title  is  in  another,  whether  that  other  be 
the  defendant,  the  Commonwealth,  or  some  third  person,  it  is  sufficient 
to  defeat  the  plaintiff.  If  it  appears  that  the  title  has  been  forfeited  to 
the  Ck>mmonwealth  for  non-payment  of  taxes,  or  other  cause,  and  there 
is  no  evidence  that  it  has  been  redeemed  by  the  owner,  or  resold  or  re- 
granted  by  the  Commonwealth,  the  presumption  is  that  the  title  is  still 
outstanding  in  the  Coamionwealth.  The  statute  of  limitations  does  not 
ran  against  the  Commonwealth,  unless  specially  mentioned  ;  and  if  the 
statutory  period  has  not  elapsed  before  forfeiture  to  the  Commonwealth, 
the  statute  ceases  to  run  upon  such  forfeiture ;  but  if  the  adversary 
posBeasion  is  complete  against  the  owner  before  forfeiture,  the  possession 
of  the  occupant  will  not  be  disturbed,  and  the  Commonwealth  will  take 
nothing  by  the  forfeiture. 

10.  Ejectment — Character  of  Outstanding  Title. — An  outstanding  title,  suffi- 
cient to  defeat  a  recovery  in  an  action  of  ejectment,  must  be  a  present, 
subsisting,  and  operative  legal  title,  upon  which  the  owner  could  re- 
cover if  asserting  it  by  action. 

11.  Ejectment — Ancient  Writing  Purporting  to  be  a  Deed  of  Conveyance — 

When  a  Question  for  Jury — Whether  or  not  the  Instrument  is  Sealed. — 
Where  a  copy  of  a  paper  purporting  to  be  a  deed  of  conveyance  of  real 
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estate  is  offered  in  evidence  as  a  deed,  and  the  copy  does  not  disclose 
anything  by  way  of  trace,  scroll,  or  device,  to  show  that  the  original 
was  sealed,  but  the  original,  executed  upwards  of  fifty  years  before, 
purports  to  be  under  the  hand  and  seal  of  the  grantor ;  the  attesting 
witnesses  declare  that  it  was  sealed  and  delivered  in  tlieir  presence ;  the 
justices  who  took  the  acknowledgment  declare  that  the  grantor  ac- 
knowledged the  same  to  be  his  act  and  deed  ;  it  is  admitted  to  record  as 
a  deed ;  possession  of  the  land  is  taken  under  it  by  the  grantee,  and 
taxes  paid  on  it  by  him  ;  it  should  be  submitted  to  a  jury  to  determine 
whether  or  not  the  original  instrument  was  a  sealed  instrument 
12.  Ejectment — Exterior  Boundaries — Exceptions  from  Grant — Burden  of 
Proof, — Where  the  title  papers  of  the  plaintiff  in  ejectment  disclose  the 
fact  that  the  exterior  boundaries  of  the  survey  upon  which  a  grant  or 
deed  to  one  under  whom  he  claims  is  founded,  includes  lands  which 
have  been  excepted  from  the  operation  of  the  grant,  or  lands  which 
have  been  aliened  since  the  grant  was  issued,  and  which  have  been  ex- 
cepted from  the  operation  of  the  deed  of  his  grantor,  it  is  incumbent  on 
the  plai-tiff  to  show  that  the  lands  in  controversy  are  not  within  the 
excepted  or  aliened  lands. 

Writ  of  error  to  a  judgment  of  the  Circuit  Court  of  Patrick 
county,  rendered  March  24,  1893,  in  an  action  of  ejectment 
wherein  the  plaintiff  in  error  was  the  plaintiff  and  the  defen- 
dants in  error  were  the  defendants. 

lieversed. 


This  was  an  action  of  ejectment  instituted  in  the  Circuit 
Court  of  Patrick  county  by  G.  Reusens  against  John  C.  Law- 
son  and  Joe  Haden,  to  recover  possession  of  a  tract  of  two 
hundred  and  six  acres  of  land,  situate  in  said  county,  and  de- 
scribed in  the  declaration  by  metes  and  bounds,  courses  and 
distances.  The  landlords  of  John  C.  Lawson  were,  on  their 
motion,  admitted  parties  defendants  and  pleaded.  The  tract 
in  suit  was  parcel  of  a  larger  tract  of  70,000  acres.  The  grant 
of  this  larger  tract  to  one  of  the  plaintiff's  remote  grantors 
gives  the  courses  and  distances  of  the  exterior  boundaries  of 
that  tract,  but  it  contains  an  exception  of  7,000  acres,  within 
those  exterior  lines,  which  is  not  granted,  but  the  courses  and 
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distances  of  which  are  not  given.  There  was  also  a  contro- 
versy as  to  whether  a  survey  upon  which  it  was  alleged  that 
the  grant  of  the  70,000  acres  issued  was  admissible  in  evi- 
dence, but  this  is  fully  set  forth  and  discussed  in  the  opinion 
of  the  court.  There  was  evidence  tending  to  show  that  the 
defendants,  or  those  under  whom  they  claimed,  had  leased  the 
land  in  suit,  or  part  of  it,  of  parties  under  whom  the  plaintiff 
claimed. 

After  all  the  evidence  had  been  introduced,  the  plaintiff  and 
the  defendants  respectively  asked  for  a  number  of  instructions. 
The  instructions  asked  for,  and  the  rulings  of  the  court 
thereon,  so  far  as  made  grounds  of  exception,  sufficiently  ap- 
pear from  the  opinion  of  the  court,  except  that  instructions  6 
and  14r  asked  for  by  the  plaintiff,  defendants'  No.  8  given  by 
the  court,  and  instruction  *'B"  given  by  the  court,  are  not  set 
out  in  full  in  the  opinion. 

These  instructions  were  as  follows: 

Plaintiff's  No,  6, 

"The  court  instructs  the  jury  that  even  if  John  J.  Purvis, 
or  any  former  or  subsequent  owner  of  the  lands  granted  to 
Lee,  made  and  adopted  a  survey  excluding  defendant's  land 
from  the  Lee  grant,  that  that  does  not  estop  the  plaintiff  from 
claiming  and  holding  to  the  true  boundaries  of  so  much  of 
said  Lee  land  as  he  has  title  to,  provided  no  adverse  possession 
for  the  time  required  by  law  has  intervened  to  defeat  him." 

Plaintiffs  No.  11^. 

"The  court  instructs  the  jury  that  there  can  be  no  adversary 
possession  of  lands  where  the  possession  is  consistent  with  the 
title  of  the  true  owner,  as  where  the  occupant  has  leased  or 
acknowledged  the  title  of  the  claimant,  and  a  tenancy  once 
shown  to  exist  is  presumed  to  continue  until  the  contrary  be 
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proven,  and  no  adverse  possession  can  be  set  up  by  the  tenant 
or  anyone  entering  upon  the  land  under  the  tenant  until  full 
notice  of  the  denial  of  landlord's  title  is  brought  home  to  the 
landlord,  and  the  evidence  on  this  point  must  be  so  convincing 
as  to  preclude  all  doubt  as  to  fact  of  notice  on  the  part  of  the 
landlord.  The  statute  of  limitations  only  begins  to  run  from 
the  time  the  landlord  had  such  notice.  In  computing  the  fif- 
teen years  of  adverse  possession  to  mature  a  title  the  time  be- 
tween 17  April,  1861,  and  1  January,  1869,  7  years,  8 
months  and  13  days,  must  be  excluded,  and  where  lands  have 
been  forfeited  and  sold  to  the  Commonwealth  of  Virginia  for 
non-payment  of  taxes,  and  the  15  years  had  not  run  at  date 
of  sale,  the  adverse  possession  prior  to  forfeiture  and  adverse 
possession  subsequent  to  the  time  of  redemption,  though  it 
might  in  fact  have  been  continuous,  cannot  be  tacked  or 
united  in  order  to  make  out  the  15  years  and  the  time  between 
forfeiture  and  redemption  cannot  be  counted  as  any  part  of 
the  15  years." 

Defendants^  No.  8. 

"The  court  instructs  the  jury  that,  although  they  may  be- 
lieve from  the  evidence  that  the  land  in  controversy  is  covered 
by  the  deeds  under  which  the  plaintiff  claims,  yet  if  they 
further  believe  from  the  evidence  that  the  defendants  and  those 
under  whom  they  claim  have  been  in  the  honest,  peaceable, 
continuous,  open,  notorious  and  adverse  possession  of  said 
land,  paying  taxes  on  the  same,  under  color  of  title,  for  fifteen 
(15)  years  prior  to  the  institution  of  this  suit,  they  must  find 
for  the  defendants. 

In  computing  the  time  necessary  to  mature  title  by  adverse 
possession,  the  time  between  17  April,  1861,  and  January  1, 
1869,  7  years,  8  months  and  13  days,  must  be  excluded." 
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Instruction  '*5." 

"The  court  instructs  the  jury  that  the  chancery 
the  suit  of  Banks  against  Lee  and  Maund  can  be  ( 
by  them  as  evidence  of  a  claim  or  color  of  title  to  th( 
mcluded  in  the  Lee  grant,  and  alleged  to  have  been 
by  Henry  Lee  to  John  J.  Maund,  and  from  said 
John  Soley,  Jr.  In  order  for  this  claim  of  title  o 
title  to  have  matured  into  a  perfect  title,  sufficient 
the  place  of  actual  conveyances,  the  jury  must  bel 
the  evidence  that  the  plaintiff,  or  those  under  whom  \ 
has  held  the  land  in  question,  under  such  claim  o 
title,  by  adverse  possession  for  the  length  of  time  i 
manner  set  out  in  other  instructions  given  herein 
same  subject." 

P.  BovMin^  Jr. ,  J.  L.  Thomphins  and  PKLegar  d 
for  the  plaintiff  in  error. 

Anderson  <&  Hairston^  for  the  defendants  in  erro: 

Buchanan,  J. :  This  is  a  writ  of  error  to  a  judgm 
Circuit  Court  of  Patrick  county  in  an  action  of  eje 
which  the  plaintiff  in  error  was  the  plaintiff  in  that 

Upon  the  trial  of  the  cause,  numerous  questions  w( 
and  five  bills  of  exceptions  were  taken  by  the  plain 
which  are  made  grounds  of  assignment  of  error  her< 

The  plaintiff,  in  making  out  his  claim  of  title,  h 
in  evidence  a  grant  from  the  Commonwealth  for  70. 
of  land  to  Gen.  Henry  Lee,  assignee  of  John  Miller, 
the  land  had  been  surveyed  on  the  14th  day  of  Af 
In  order  to  recover  in  the  cause,  it  was,  of  course, 
for  him  to  identify  the  land  sued  for,  which  it  was  cl 
near  the  northern  boundary  line  of  the  70,000-acre 
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One  of  the  questions  much  controverted  in  the  cause  was 
the  location  of  this  line.  The  plaintiff  attempted  to  locate  it 
at  one  place,  and  the  defendants  at  another.  Between  these 
two  lines  the  land  in  controversy,  or  the  greater  part  of  it, 
lies.  The  plaintiff,  to  sustain  his  contention,  offered  in  evi- 
dence a  copy  of  the  survey  from  the  land  office  upon  which 
the  grant  to  Gen.  Lee  was  based,  along  with  the  grant  and 
other  evidence.  The  defendants,  to  sustain  their  contention, 
offered,  among  other  evidence,  the  county  surveyor's  book, 
containing  a  survey  for  John  Miller  for  the  same  70,000  acres 
of  land  as  they  claim.  They  also  offered  in  evidence  copies 
from  the  surveyor's  book  of  two  other  tracts  of  land  upoa 
which  grants  had  been  issued- -one  dated  March  19,  1791,  for 
235  acres  of  land,  to  B.  McGruder;  and  the  other  to  L.  Mc- 
Lean, for  45,000  acres,  dated  April  14,  1795.  To  the  intro- 
duction of  each  of  these  surveys  the  plaintiff  objected,  but  the 
court  overruled  his  objections. 

To  these  rulings  of  the  court  the  first  and  second  bills  of 
exceptions  were  taken  by  the  plaintiff.  As  they  involve,  to 
some  extent,  the  same  questions  of  law,  they  will  be  considered 
together. 

In  a  controversy  concerning  the  location  or  boundary  of  a 
tract  of  land  patented  by  the  Commonwealth,  pursuant  to  a 
survey,  the  calls  and  descriptions  of  another  survey  made  by 
the  same  surveyor,  about  the  same  time  or  recently  there- 
after, of  a  coterminous  or  neighboring  tract,  upon  which  last- 
mentioned  survey  the  Commonwealth  issued  a  grant,  whether 
to  a  party  to  the  controversy  or  to  a  stranger,  is  proper  evi- 
dence upon  such  question  of  location  or  boundary,  unless 
clearly  irrelevant.  Overton  v.  Davisson^  1  Gratt.  212,  222; 
Clements  v.  Kyles^  13  Gratt.  475,  479.  AU  of  these  surveys 
were  made  by  the  same  surveyor.  Upon  the  McGruder  survey 
and  the  McLean  survey  grants  were  issued  by  the  Common- 
wealth.    The  McGruder  survey  is  dated  a  few  years  before. 
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and  the  McLeaji  survey  upon  the  same  day  as  that  of  Miller. 
The  McLean  survey  calls  for  the  Miller  survey,  and  the  evi- 
dence tends  to  show  that  the  McGruder  survey  is  a  neighbor- 
ing, if  not  an  adjacent,  tract  of  land.  The  McGruder  and 
McLean  surveys  possess,  therefore,  all  the  requirements  neces- 
sary to  render  them  admissible  in  evidence  upon  the  question 
of  location  or  boundary. 

The  Miller  survey,  however,  does  not  possess  all  the  char- 
acteristics required  for  the  admissibility  of  such  evidence.  It 
is  true  that  it  was  made  by  the  same  surveyor,  dated  the  same 
day  with  the  McLean  survey,  but  no  grant  was  ever  issued  by 
the  Commonwealth  upon  it.  It  is  not  the  survey  upon  which 
the  Lee  grant  issued.  That  grant  was  issued  upon  a  sur- 
vey filed  in  the  land  office  of  the  Commonwealth;  and,  while 
there  ought  to  have  been  found  on  the  surveyor's  book  a  sur- 
vey identical  with  that  upon  which  the  grant  was  issued,  the 
one  upon  the  surveyor's  book,  and  offered  in  evidence,  is  not 
such.  It  is  claimed,  however,  that,  while  it  is  true  the  calls 
of  the  survey  in  the  surveyor's  book  are  not  identical  with  the 
calls  of  the  Lee  grant,  the  corners,  courses  and  distances  of 
the  northern  boundary  line  of  the  Lee  grant  are  the  same  in 
both  papers,  and  that  the  only  diflference  between  the  survey 
and  grant  along  that  line  is  that  the  survey  in  the  surveyor's 
book  gives  a  fuller  description  of  the  corners  and  lines  caUed 
for.  This  difference  will  be  better  imderstood  by  giving  the 
calls  of  each  along  the  northern  boundary  of  the  grant.  The 
calls  of  the  grant  are  as  follows:  '* Beginning  at  a  poplar  and 
persimmon  on  the  north  side  of  Big  Dan  river ;  thence  new 
line  N.,  23  degrees  E.,  1,280  poles,  to  a  chestnut  tree;  N.,  40 
E.,  500  poles,  to  a  black  walnut  tree;  N.,  40  E.,  1,600  poles,  to 
a  black  walnut  tree  and  hickory  near  a  path . ' '  The  descri  p tion 
of  that  line  in  the  surveyor's  book  is :  ''Beginning  at  James 
Gk>ins  corner  poplar  and  persimmon,  on  the  north  side  of  Big 
Vol.  xci — 30 
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Dan  river;  thence,  with  McLean's  line,  N.,  23  degrees  E., 
1,280  poles,  to  McGruder's  corner  chestnut,  on  top  of  the 
mountain;  thence  new  lines.  North,  40  degrees  East,  500,  X 
[crossing]  a  branch  to  a  black  walnut;  N.,  40  E.,  1,600  poles, 
X  [crossing]  six  branches  to  a  walnut  and  hickory  near  the 
path  that  leads  from  the  head  of  Mayo  river  to  meadows  of 
Dan." 

If  this  additional  description  in  the  surveyor's  book  be 
treated  as  a  part  of  the  description  of  the  land  embraced 
within  the  Lee  grant,  and  there  be  any  conflict  between  them, 
which  is  to  control  in  the  location  of  the  land  ?  The  descrip- 
tion in  the  grant  or  the  description  in  the  surveyor's  book? 
In  runmng  the  first  line  from  the  beginning,  the  caU  of  the 
grant  is  *'N.,  23  degrees  E.,  1,280  poles,  to  a  chestnut.'' 
Ought  the  surveyor  to  stop  at  the  end  of  the  1,280  poles,  the 
distance  called  for,  or  ought  he  to  run  to  the  McGruder 
comer  on  top  of  the  mountain,  as  called  for  in  the  survey  on 
the  surveyor's  book,  without  regard  to  the  course  or  distance? 
The  general  rule  is  that  course  and  distance  must  yield  to  other 
calls,  especially  to  natural  objects  like  the  top  of  a  mountadn 
or  a  corner  tree.  If  that  be  the  correct  rule  for  locating  the 
Lee  grant,  it  will  be  located,  not  by  its  own  calls,  but  by  the 
calls  of  the  survey  on  the  surveyor's  books;  and  in  so  locating 
it  the  calls  and  description  of  the  grant  may  be  disregarded, 
and  its  location  determined  by  the  descriptions  in  another  in- 
strument, which  is  no  part  of  the  grant,  and  upon  which  it  is 
not  based.  Taking  the  grant  without  the  surveyor's  book, 
course  and  distance  would  govern  if  no  comer  tree  was  found. 
For  what  purpose,  then,  was  the  surveyor's  book  introduced 
in  evidence  ?  It  was  to  control  and  counteract  the  legitimate 
construction  of  the  grant,  and  cause  the  jury  to  believe  that  the 
northern  boundary  of  the  Lee  grant  adjoined  McLean's  survey, 
ran  to  the  top  of  the  mountain,  and  cornered  on  McGruder' s 
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chestnut,  wherever  it  might  be  found.  Whether  it  would  or 
would  not  have  that  eflfect,  it  was  not  legal  evidence.  If  it 
would  not  have  that  effect,  it  would  be  irrelevant,  and  for 
that  reason  improper,  as  it  might  embarrass  and  mislead  the 
jury.  If  it  would  have  that  effect,  it  would  control  and  coun- 
teract the  legitimate  construction  of  the  Lee  grant;  and  a  sur- 
veyor's declarations,  whether  oral  or  written,  are  not  admis- 
sible in  evidence  where  they  ^vill  contradict  the  oflftcial  report 
of  such  surveyor  upon  which  the  Commonwealth  has  issued  a 
grant.  Overton  v.  Davisson^  1  Gratt.  211,  219;  Harriman 
V.  Brawn,  8  Leigh,  697,  714,  715. 

It  is  not  to  be  understood  by  what  I  have  said  that  the  de- 
fendants did  not  have  the  right  to  prove  that  the  Lee  grant 
did  adjoin  the  McLean  survey,  did  corner  on  McGruder's 
chestnut  comer,  on  the  top  of  the  mountain,  and  was  bounded 
as  stated  in  the  survey  on  the  surveyor's  book.  Evidence 
aliunde  is  admissible  in  all  cases  where  there  is  a  doubt  as  to 
the  true  location  of  the  survey,  or  a  question  as  to  the  appli- 
cation of  a  grant  to  its  proper  subject-matter.  It  is  not  a 
question  of  construction,  but  of  location.  It  is  a  question  of 
fact,  to  be  determined  by  the  jury  by  the  aid  of  extrinsic  evi- 
dence. But  in  such  a  case  the  hearsay  declarations  of  the  sur- 
veyor, whether  oral  or  written,  who  made  the  survey  upon 
which  the  grant  was  issued  by  the  Commonwealth,  will  not  be 
allowed  to  go  to  the  jury  to  contradict  his  survey  which  was 
made  while  acting  in  his  official  capacity  and  under  oath.  I 
think  that  the  court  properly  admitted  m  evidence  the  McGru- 
der  and  McLean  surveys,  but  erred  in  admitting  the  Miller 
survey  on  the  county  surveyor's  book. 

The  next  assignment  of  error,  and  based  upon  the  third 
bill  of  exceptions,  is  that  the  deed  of  A.  Staples,  clerk,  to 
Abram  Staples  and  J.  M.  Redd,  ought  to  have  been  excluded 
from  the  jury.  This  deed  was  made  in  1835,  and  purported 
to  be  a  tax  deed  for  5,000  acres  of  land,  known  as  the  *' Ander- 
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son  Survey,"  which  had  been  forfeited  and  sold  for  delinquent 
taxes  in  the  year  1832.  At  such  sale  the  deed  recites  that 
Gilbert  Bowman  became  the  purchaser,  and  that  he  in  the  year 
1834  transferred  and  sold  all  his  right,  title,  and  interest  in 
and  to  the  land  to  Staples  and  Redd. 

The  grounds  upon  which  the  plaintiff  claims  that  the  deed 
should  have  been  excluded  from  the  jury  are  that  it  was  a  tax 
deed,  and  that  no  authority  for  the  sale  and  conveyance  was 
shown ;  that  it  was  not  made  to  the  purchaser  at  the  tax  sale ; 
and  that  the  defendants  did  not  connect  themselves  with  it. 

There  was  no  objection  made  to  the  deed  when  it  was  offered 
in  evidence,  but  the  plaintiff  gave  notice  to  the  defendants 
that,  unless  they  connects  I  themselves  with  it,  he  would  move 
the  court  to  exclude  it.  There  was  no  proof  that  the  deed 
was  made  in  pursuance  of  authority,  or  that  the  party  styling 
himself  clerk  was  in  fact  clerk.  The  clerk,  in  making  such 
deed,  was  exercising  a  mere  naked  power,  not  coupled  with 
an  interest.  In  such  case  the  law  requires  that  every  pre- 
requisite to  the  exercise  of  such  power  should  precede  it;  and, 
as  the  validity  of  the  act  done  depends  upon  the  official  char- 
acter of  the  agent,  that  character  must  be  proved,  and  his 
own  recital  in  the  deed  is  no  evidence  of  the  fact.  In  the 
absence  of  such  proof,  the  deed  was  clearly  insufficient  tq  show 
that  the  title  of  the  delinquent  tax-payer  had  passed  to  the 
grantees  in  the  deed.  It  was,  however,  sufficient,  notwith- 
standing these  and  other  defects,  to  show  color  of  title,  and 
upon  which  to  base  a  claim  of  adversary  possession ;  for  it  is 
immaterial  whether  an  adversary  possession  under  a  claim  or 
color  of  title  be  under  a  good  or  bad,  a  legal  or  equitable  title. 
Shaiiksv.  Lancaster^  5  Gratt.  110,  120;  Hutch.  Land  Tit., 
sec.  392,  and  cases  cited.  See  Jones  n.  Lemon^  26  W.  Va. 
636.  As  there  was  some  evidence  in  the  cause  tending  to 
show  that  the  defendants  were  in  possession  of  the  land  in  con- 
troversy, claiming  under  it,  the  court  did  not  err  in  refusing 
to  withdraw  the  deed  from  the  jury. 
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The  fourth  assignment  of  error  is  based  upon  the  fourth  bill 
of  exceptions  taken  by  the  plaintiff,  because  of  the  action  of 
the  court  in  refusing  to  give  certain  instructions  asked  for  by 
him,  in  giving  certain  instructions  asked  for  by  the  defen- 
dants, and  in  giving  an  instruction  upon  its  own  motion. 

I  will  consider  the  instructions  objected  to  in  the  order  in 
which  they  are  discussed  in  the  plaintiff's  petition  and  note  of 
argument. 

He  contends  *that  defendants'  instruction  No.  3  ought  not 
to  have  been  given.  That  instruction  is  as  follows:  *'The 
court  instructs  the  jury  that,  in  questions  of  boundary,  natural 
objects  called  for,  marked  lines  and  reputed  boundaries,  well 
established,  should  be  preferred  in  ascertaining  the  identity  of 
a  tract  of  land  to  the  courses  and  distances  of  the  calls  of  the 
grant."  The  objection  to  the  instruction  is  not  that  it  does 
not  state  the  law  correctly,  but  that  it  assumes-  facts  which 
were  not  in  evidence.  There  was  some  admissible  evidence 
in  the  cause  tending  to  prove  the  facts  upon  which  the  court 
based  its  instruction.  It  was  therefore  proper  for  the  court 
to  give  the  instruction  as  requested. 

The  plaintiff  insists  that  it  was  error  in  the  court  to  give 
the  defendants'  instruction  No.  8,  and  to  refuse  to  give  his  in- 
struction No.  14.  The  object  of  these  instructions  was  to  in- 
form the  jury  what  constituted  adversary  possession  under 
color  of  title,  and  the  length  of  time  it  must  be  so  held  to 
ripen  into  good  title.  The  defendants'  instruction  stated  the 
law  upon  that  subject  clearly  and  correctly,  while  the  plain- 
tiff's instruction  contained  a  statement  which  is  not,  I  think, 
the  law  in  civil  cases,  viz.,  that,  where  the  relation  of  land- 
lord and  tenant  had  once  existed,  the  tenant  could  not  be  con- 
sidered as  holding  adversely  to  his  landlord  until  notice  of 
that  fact  had  been  brought  home  to  the  landlord,  by  evidence 
**80  convincing  as  to  preclude  all  doubt  as  to  the  fact  of  notice 
on  the  part  of  the  landlord."     The  relation  of  landlord  and 
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tenant  is  one  carefully  guarded  by  the  law,  and  it  will  not 
allow  one  who  has  come  into  the  possession  of  land  under 
another  to  set  up  an  adverse  claim  to  it,  without  full  notice  of 
his  disclaimer  or  assertion  of  adverse  title.  Emerick  v. 
Ta/Denner^  9  Gratt.  221,  237;  Creehmur  v.  Creehmur^  75  Va. 
430,  436.  Stronger  and  clearer  proof  is  required  in  some 
cases  than  in  others,  but  I  do  not  think  the  law  requires  in 
any  civil  case  proof  beyond  all  doubt,  or  all  reasonable  doubt. 
Certainly  it  is  not  required  in  a  case  like  this.  1  Greenl.  Ev. 
(16th  ed.),  sec.  13,  and  note;  2  Whart.  Ev.  sec.  1246;  Best, 
Presumptions,  sec.  190;  EUisN.  Bitzzell,  60  Me.  209,  211. 
The  court  did  not,  therefore,  err  in  giving  the  defendants', 
nor  in  refusing  to  give  the  plaintiff's  instruction. 

The  next  assignment  of  error  is  that  the  court  refused  to 
give  the  plaintiff's  instruction  No.  9,  which  is  as  follows: 

''The  court  instructs  the  jury  that  the  statements  or  decla- 
rations of  certain  persons  who  are  dead  may  be  used  as  tend- 
ing to  locate  a  comer  of  an  old  survey,  but,  the  persons  who 
made  th^  declaration  must  be  such  as  had  peculiar  means  of 
knowing  the  fact  of  which  they  speak,  such  as  the  surveyor 
or  chain  carrier  who  were  engaged  upon  the  original  survey, 
or  other  persons  present  at  such  original  survey,  or  the 
owner  of  the  tract  or  of  an  adjoining  tract  calling  for 
the  same  boundaries;  the  declarations  of  tenants,  procession- 
ers,  and  others  whose  duty  or  interest  would  lead  them  to 
diligent  inquiry  and  accurate  information  of  the  fact,  always 
excluding  those  declarations  which  are  liable  to  suspicion  of 
bias  from  interest,  and  those  made  after  the  controversy  arose, 
and  those  in  contradiction  of  the  original  surveyor's  official 
report  of  such  survey.  Such  evidence,  subject  to  the  above 
exceptions,  is  admitted  to  have  such  weight  as  the  jury  may, 
under  all  the  circumstances,  consider  it  entitled  to." 

It  is  true  that  a  surveyor's  declarations  are  not  admissible 
in  evidence  to  contradict  his  own  report,  but  it  is  not  true 


Digitized  by  VjOOQIC 


Va.]  Keusens  v.  Lawson.  239 

Opinion. 

that  the  declaratious  of  other  persons,  otherwise  admissible, 
are  not  to  be  considered  because  they  contradict  his  report. 
Such  declarations  of  the  surveyor  are  not  admissible,  because 
the  policy  of  the  law  forbids  that  his  solemn  acts,  done  in  the 
discharge  of  his  official  duty,  should  be  annulled  by  his  sub- 
sequent declarations,  as  hereinbefore  shown.  But  no  such 
reason  applies  to  the  declarations  of  other  persons,  where  ad- 
missible, as  hearsay  evidence.  The  instruction  was  also  objec- 
tionable because  it  tended  to  confuse  and  mislead  the  jury. 

If  there  were  any  declarations  in  evidence  in  the  cause  liable 
to  suspicion  of  bias  fr6m  interest,  as  the  instruction  intimates, 
Tbich  the  jury  ought  not  to  have  considered,  or  ought  to  have 
considered  only  under  certain  circumstances,  they  ought  to 
have  been  specially  called  to  the  attention  of  the  court,  so 
that  it  could  have  instructed  the  jury  how  to  consider  such 
evidence.  The  court,  therefore,  properly  refused  to  give  the 
mstruction. 

The  plaintiflf  claims  that  instruction  marked  '*B,''  given 
by  the  court  of  its  own  motion,  is  erroneous. 

The  original  grant  under  which  the  plaintiff  claimed  was 
issued,  as  above  stated,  to  Gen.  Henry  Lee  in  1795.  The 
plaintiff  claimed  that  Gen.  Lee  had  sold  and  conveyed  50,000 
acres,  of  the  70,000  granted  to  him,  to  one  J.  J.  Maund  in 
the  year  1798,  and  that  Maund  had  sold  and  conveyed  the 
same  land  to  one  John  Soley  in  the  year  1799;  that  these 
'deeds  were  recorded  in  the  office  of  the  General  Court  in  Rich- 
mond, and  the  records  thereof  burned  in  the  year  1865.  The 
paintiff  laid  the  foundation  for  proving  the  execution  and  de- 
livery of  those  deeds  by  secondary  eviflence  by  proving  that 
search  had  been  made  for  the  originals,  and  that  the  records 
of  the  General  Court  had  been  destroyed.  He  then  offered  in 
evidence  a  copy  of  an  incomplete  record  of  a  chancery  suit 
from  the  clerk's  office  of  the  Circuit  Court  of  Williamsburg. 
That  suit  was  brought  by  Henry  Banks  against  Maund  and 
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Lee,  in  which  he  claimed  that  he  was  the  owner  in  fa<5t  of 
20,000  acres  of  the  70,000  acres  granted  to  Lee,  charging  that 
Lee  had  sold  the  whole  70,000  acres  to  Maund,  who  knew  of 
his  (Banks')  interest  therein,  and  asked  for  a  specific  execution 
of  his  contract.  Maund  and  Lee  both  answered  the  bill,  and 
each  admitted  Banks'  right  to  the  20,000  acres.  Lee  admit- 
ted that  he  had  sold  and  conveyed  the  other  50,000  to  Maund, 
and  Maund  admitted  that  he  had  sold  and  conveyed  the  same 
to  Soley.  There  is  some  question  made  as  to  whether  the 
answer  of  Lee  sufficiently  appears  to  be  his  answer,  as  it  is  not 
signed  by  him,  and  the  party  who  certifies  that  Lee  made  oath 
to  it  before  him  does  not  sign  his  certificate  officially.  The 
record,  taken  altogether,  however,  shows  that  it  was  his 
answer.  The  court  admitted  the  copy  of  the  record  in  that 
case,  and,  upon  that  evidence  and  the  other  evidence  in  the  case, 
gave,  of  its  motion,  instruction  B.  This  instruction  treated 
that  record  as  evidence  of  a  claim  of  right  or  color  of  title  to 
the  50,000  acres  of  land,  and  the  jury  were  told,  in  order  for 
it  to  ripen  into  a  perfect  title  sufficient  to  supply  the  place  of 
actual  conveyance,  they  must  believe  that  the  plaintiff,  or 
those  under  whom  he  claims,  have  held  the  land  in  question, 
under  such  claim  or  color  of  title,  adversely  for  the  statutory- 
period.  This,  I  think,  was  error.  The  admissions  in  the 
answers  of  Lee  and  Maund  were  that  they  respectively  had 
sold  and  conveyed  the  land  and  that  Soley,  the  vendee  of 
Maund,  was  the  legal  owner  thereof,  and  not  merely  the  equi- 
table owner.  The  proceedings  in  the  chancery  cause  were 
not  a  link  in  the  plaii^tiff's  chain  of  title,  and  gave  him  no 
right  in  the  property,  either  legal  or  equitable.  It  contained, 
however,  admissions  of  Lee  and  Maund,  through  whom  plain- 
tiff claimed,  that  they  had  conveyed  their  title  to  the  land  to 
Soley,  one  of  the  plaintiff's  remote  grantors.  It  was  evidence 
tending  to  establish  a  fact,  not  a  link  in  the  chain  of  title. 
Its  only  value,  therefore,  was  as  evidence  tending  to  sho^w 
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that  the  legal  title  to  the  land  had  passed  from  Lee  to  Soley. 
When  the  deeds  were  executed  and  delivered,  they  had  accom- 
plished their  whole  purpose  or  end,  as  conveyances.  Tf  they, 
or  the  books  in  which  they  were  recorded,  were  afterwards  de- 
stroyed or  lost,  it  could  have  no  effect  upon  the  title  conveyed 
by  them.  Of  course,  the  original  deeds  were  valuable  as  evi- 
dence, and  the  recorded  deeds  valuable  both  as  evidence  and 
notice;  but  whenever  the  fact  was  established  that  they  had 
been  executed  and  delivered,  by  other  evidence,  although  they 
had  been  lost,  and  the  books  in  which  they  were  recorded  de- 
stroyed, the  effect  w^s  the  same  as  if  the  deeds  had  never  been 
lost  and  were  in  evidence  before  the  jury.  To  hold  otherwise, 
as  was  done  in  the  case,  might  result  in  great  injustice.  Lord 
Coke  (10  Coke,  92,  cited  in  Shep.  Touch.  [Preston's  edition.] 
p.  73)  says:  ''But  in  cases  of  great  and  notorious  extremity, 
which  have  occasioned  the  destruction  of  the  deed,  as  by 
casualty  of  fire,  in  that  case  he  who  suffers  so  great  a  loss  may 
be  permitted  on  the  general  issue  to  prove  the  deed  in  evi- 
dence to  the  jury  by  witnesses,  in  order  that  affliction  may 
not  be  added  to  affliction."  The  court,  therefore,  instead  of 
giving  the  instruction  it  did,  ought,  I  think,  to  have  instructed 
the  jury  that  if  they  believed  from  the  evidence  in  the  cause 
that  Lee  had  conveyed  to  Maund,  and  Maund  had  conveyed 
to  Soley,  their  conveyance  passed  the  legal  title. 

The  next  assignment  of  error  is  that  the  court  erred  in  mak- 
ing an  addition  to  plaintiff's  instruction  No.  7.  The  instruc- 
tion, as  asked  for  by  the  plaintiff,  was  in  these  words:  "That 
the  opinion  or  supposition  or  verbal  declaration  of  Purvis  as 
to  where  his  true  corner  or  lines  were,  cannot  estop  those 
claiming  under  him  from  claiming  to  the  true  boundaries  of 
the  Lee  grant."  To  this  instruction  the  court  added:  "Yet 
the  jury  may  consider  any  such  declaration  as  evidence  tend- 
ing to  show  what  was  the  true  boundary  of  that  patent." 
There  was  evidence  in  the  cause  tending  to  show  that  Purvis, 
Vol.  xoi — 31 
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one  of  the  parties  through  whom  the  plaintiff  claims,  had 
made  statements  as  to  the  boundary  lines  of  the  Lee  grant, 
which,  if  established,  would  have  shown  that  the  land  in  con- 
troversy, or  the  greater  part  of  it,  was  outside  of  the  grant. 
If  the  jury  believed  that  Purvis  had  made  such  statement,  it 
would  not  estop  the  plaintiff  from  showing  that  he  was  mis- 
taken, and  that  the  grant  did  cover  the  land  in  controversy ; 
but  the  statement,  if  made,  was  an  admission  which  the  jury 
had  the  right  to  consider  in  determining  the  true  boundary  of 
the  Lee  grant.  The  court  properly  made  the  addition,  and 
the  instruction,  as  amended,  correctly  states  the  law,  and  is 
not  in  conflict,  as  the  plaintiff  contends,  with  his  instruction 
No.  6,  which  the  court  gave. 

The  next  assignment  of  error  is  that  the  court  ought  not  to 
have  made  the  addition  it  did  to  plaintiff's  instruction  No.  12. 
That  instruction  stated  to  the  jury  that,  where  there  is  a  con- 
flict between  the  calls  of  a  patent  and  the  calls  of  the  survey 
from  the  county  surveyor's  book,  the  calls  in  the  patent  must 
prevail.  The  addition  made  by  the  court  was  that,  if  **tlie 
patent  is  silent  as  to  natural  objects,  comer  trees,  or  other 
matters  of  description  mentioned  in  the  survey,  the  jury  may 
consider  the  survey  as  evidence  tending  to  identify  the  true 
boundary  of  the  land  embraced  in  the  patent."  This  instruc- 
tion was  based  upon  the  fact  that  the  survey  of  the  Lee  grant, 
as  claimed  by  the  defendants,  and  found  upon  the  county  sur- 
veyor's book,  was  in  evidence;  but  as  that  survey  was  im- 
properly admitted  in  evidence,  and  will  not  be  before  the  jury 
upon  the  next  trial,  the  instruction  in  question  would  not  be 
applicable  to  the  facts  of  the  case.  That  being  so,  it  is  un- 
necessary to  discuss  the  question  whether,  upon  the  evidence 
in  the  case,  the  instruction,  without  or  with  the  addition  made 
by  the  court,  was  correct  or  incorrect. 

The  next  assignment  of  error  is  that  the  court  erred  in  re- 
fusing to  give  plaintiff's  instruction  No.  1,  which  is  as  follows : 
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"The  court  instructs  the  jury  that  an  outstanding  title  in 
another  to  defeat  the  action  of  ejectment  must  be  a  present, 
outstanding,  operative,  and  available  legal  title  on  which  the 
owner  could  recover  against  either  of  the  contending  parties 
if  asserting  it  by  action;  that  a  title  forfeited  to  the  Common- 
wealth, which  has  not  been  redeemed,  is  not  sufficient  to  defeat 
theplaintijQf;  that  the  jury  may  presume  this  outstanding  legal 
title  to  be  extinguished  in  favor  of  the  claimant  who  shows 
long  possession  of  the  lands  in  himself  and  those  through 
whom  he  claims." 

The  instruction,  I  think,  correctly  states  the  law  that  an 
outstanding  title,  sufficient  to  defeat  a  recovery  in  an  action 
of  ejectment,  must  be  a  present,  subsisting,  and  operative 
legal  title,  upon  which  the  owner  could  recover  if  asserting  it 
by  action.  3  Wait,  Act  &  Def.  109,  110;  6  Am.  &  Eng. 
Enc.  Law,  245;  Wilcher  v.  RolerUon,  78  Va.  602,  620.  But 
the  other  branch  of  the  instruction  is,  I  think,  erroneous. 
There  is  no  reason  why  a  defendant  in  an  action  of  ejectment 
should  not  be  permitted  to  rely  upon  an  outstanding  legal  title 
in  the  Commonwealth.  The  plaintiff  must  rely  upon  the 
strength  of  his  own  title,  and  if  it  appear  in  the  cause  that  the 
legal  title  is  in  another,  whether  that  other  be  the  defendant, 
the  Commonwealth,  or  some  other  person,  it  shows  that  the 
plaintiff  has  not  the  legal  title,  and  it  is  therefore  sufficient  to 
defeat  his  recovery.  If  it  appears  in  the  cause  that  the  title 
to  a  tract  of  land  granted  by  the  Commonwealth  has  been  for- 
feited to  it  for  the  non-payment  of  taxes  or  other  cause,  and 
there  is  no  evidence  that  it  has  been  redeemed  by  the  owner 
or  resold  or  regranted  by  the  Conmionwealth,  there  is  no  pre- 
sumption that  such  title  has'  been  extinguished  in  favor  of  a 
claimant  who  shows  long  possession.  On  the  contrary,  the  pre- 
sumption is  that  the  title  is  still  outstanding  in  the  Common- 
wealth. The  statute  of  limitations  never  runs  against  the 
Commonwealth,  unless  there  be  an  express  provision  in  the 
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statute  to  that  effect,  and  there  is  no  such  provision  in  our 
statute.  Shanks  v.  Lancaster^  5  Gratt.  110,  119;  Koiner  v. 
Rankin^  11  Gratt.  420,  425.  There  can  be  neither  dissesin 
nor  adversary  possession  as  against  the  Commonwealth  in  the 
legal  acceptance  of  those  terms  as  applied  between  'individual 
citizens,  and  therefore  there  can  be  no  adverse  holding  against 
the  Commonwealth  while  the  title  is  vested  in  it.  If  the  land 
be  granted  by  the  Commonwealth,  and  an  adversary  posses- 
sion has  commenced  against  the  owner  of  the  legal  title,  and 
his  land  is  afterwards  forfeited  to  the  Commonwealth,  such 
possession  would  cease  to  be  adversary  as  against  the  Common- 
wealth until  the  land  is  resold  or  regranted  by  it.  Of  course, 
if  the  adverse  possession  had  been  sufficiently  long  to  bar  the 
original  owner's  right  of  recovery  before  the  forfeiture  took 
place,  the  occupant's  possession  would  not  cease  to  be  adver- 
sary, for  the  reason  that,  when  the  forfeiture  occurred,  the 
original  owner  had  lost  his  title  by  adverse  possession,  and  the 
Commonwealth  took  nothing  by  the  forfeiture.  Smith  v. 
Chapman^  10  Gratt.  445,  464;  Usher^a  Heirs  v.  Pride^  15 
Gratt.  190,  201;  HaU  v.  Wehh,  21  W.  Va.  318,  322;  Hutch. 
Land  Tit.  pp.  238,  239.  The  instruction  was,  I  think,  prop- 
erly refused. 

The  plaintiff,  in  making  out  his  claim  of  title,  offered  to 
read  in  evidence  a  copy  of  a  writing  purporting  to  be  a  deed 
from  John  M.  Russell,  of  Cambridge,  Mass.,  to  Henry  O. 
Middleton,  of  Fredericksburg,  Va. ,  dated  July  27,  in  the  year 
1838,  for  the  conveyance  of  the  50,000  acres  of  land  herein- 
before referred  to.  The  defendants  objected  to  it,  but  the 
court  overruled  the  objection,  and  permitted  it  to  be  read  to 
the  jury ;  and  afterwards,  upon  motion  of  the  defendants,  gave 
the  jury  this  instruction : 

^'The  court  instructs  the  jury  that  the  paper  purporting  to 
be  a  deed  of  conveyance  from  J.  Miller  Russell  to  H.  O. 
Middleton,  dated  July  27,  1838,  offered  in  evidence  by  the 
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plaintiff 5  did  not  convey  the  legal  title  to  the  land  therein 
mentioned,  but  only  an  equitable  interest  in  said  land — the 
said  paper  having  no  seal  or  scroll  attached  to  the  grantor's 
name,  but  said  paper  is  sufficient  ba§is  upon  which  to  found  a 
claim  or  c6lor  of  title ;  and  if  the  jury  believe  that  the  plaintiffs, 
or  those  under  whom  they  claim,  held  said  land,  under  that 
paper  as  a  color  of  title,  by  adverse  possession  for  the  length 
of  time  required  by  law,  then  the  plaintiffs'  right  and  title  is 
as  good  as  it  would  have  been  had  that  paper  been  a  deed 
properly  executed." 

The  plaintiff  objected  to  the  instruction,  and  excepted  to  the 
action  of  the  court  in  giving  it.  The  correctness  of  this  in- 
struction depends  upon  the  fact  whether  or  not  the  original 
paper,  a  copy  of  which  was  read  in  evidence,  was  under  seal. 
If  it  was  under  seal,  it  operated  to  convey  all  the  title  of  the 
grantor,  for  it  possessed  aU  the  other  requisites  of  a  good 
deed.  The  copy  of  the  paper  does  noi  disclose  anything,  by 
way  of  trace,  scroll,  or  device,  to  show  that  the  original  was 
sealed.  There  is,  however,  a  recognition  of  the  ^^^  in  the 
body  of  the  instrument,  in  this  language:  '^In  witness 
whereof,  the  said  John  Miller  RusseU  hath  hereunto  set  his 
hand  and  seal^^'^  the  day  and  year  aforesaid.  There  are  two 
attesting  witnesses,  and  they  declare  that  the  alleged  deed  was 
'* signed,  sealed^  and  delivered  in  their  presence."  The  cer- 
tificate of  the  two  justices  who  took  the  acknowledgment  states 
that  the  grantor  acknowledged  *'the  same  to  be  his  act  and 
d^d, ' '  The  clerk  of  the  supreme  judicial  court  of  Massachusetts 
certifies  that  the  persons  who  took  the  acknowledgment  were 
Justices  of  the  Peace  "at  the  time  of  taking  the  acknowledg- 
ment of  the  grantor  in  the  above  deed.'*^  The  clerk  of  the 
County  Court  of  Patrick  county,  who  admitted  the  paper  to 
record  on  the  25th  day  of  January,  in  the  year  1840,  certifies 
that  'Hhis  deed^  from  John  Miller  Russell  to  Henry  O.  Middle- 
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ton,  with  the  certificate  of  acknowledgment  thereon  indorsed 
(authenticated  according  to  the  Act  of  Congress),  was  pre- 
sented in  the  clerk's  office  aforesaid  and  admitted  to  record." 
The  land  books  of  Patrick  county  show  that  the  50,000  acres 
of  land,  except  certain  small  tracts  sold  off,  were  charged  to 
John  M.  Russell  for  the  purposes  of  taxation  from  the  years 
1818  to  1839,  inclusive.  It  also  appeared  in  1840  (the  year 
the  alleged  deed  was  admitted  to  record)  that  the  land  was 
transferred  on  the  land  books,  for  the  purposes  of  taxation 
from  Russell  to  Middleton,  and  continued  to  be  so  charged 
until  the  year  1850,  when  it  was  transferred  to  J.  J.  Purvis, 
to  whom  Middleton  conveyed  the  land,  and  was  charged  to 
Purvis  from  that  time  until  1888,  when  it  was  transferred  on 
the  land  books  to  the  plaintiff.  The  evidence  further  tends  to 
show  that  Middleton,  or  those  who  claim  under  him,  exercised 
acts  of  ownership  over  the  land,  and  were  in  possession  of 
some  part  of  it  as  ea'^ly  as  the  year  1853. 

The  precise  point  here  presented  has  not  been  decided  in 
this  State,  and  none  of  the  Virginia  decisions  referred  to  by 
counsel  have  any  direct  bearing  upon  the  subject.  It  is  said 
by  text- writers  that  at  oonmion  law,  even  though  no  impres- 
sion appear  upon  the  parchment  or  paper,  still,  if  the  instru- 
ment purports  to  be  a  deed,  and  on  proper  stamps,  and  be 
stated  in  the  attestation  of  the  witnesses  to  have  been  duly 
sealed  and  delivered,  it  will,  in  the  absence  of  proof  to  the 
contrary,  and  especially  if  it  be  an  ancient  instrument,  be  pre- 
sumed to  have  been  sealed.  Tayl.  Ev.  sec.  149  (Old  Ed.  sec. 
128);  1  Sugd.  Powers,  282,  283;  1  Phil.  Ev.  side  p.  610, 
note.  Such  seems  to  be  the  rule  in  England  and  in  those 
States  where  the  common-law  rule  remains  unchanged.  In 
the  case  of  Parks  v.  Hewlett^  9  Leigh,  511,  517,  518,  Judge 
Parker  quotes  with  approval  the  rule  as  above  stated.  Mr. 
Sugden,  he  says,  upon  the  authority  of  Lord  Eldon,  states 
the  doctrine  to  be  as  follows:  ^*If,  in  the  attestation  of  an  in- 
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strument,  it  is  stated  to  have  been  sealed,  it  will,  in  the  ab- 
senc5e  of  evidence  to  the  contrary,  be  presumed  to  have  been 
sealed,  although  no  impression  appear  on  the  parchment  or 
paper." 

In  the  absence  of  other  facts,  I  do  not  think  such  a  paper 
as  Judge  Parker  describes  could  be  held  in  this  State  to  be  a 
sealed  instrument.  If  however,  an  original  instrument,  more 
than  fifty  years  old,  was  offered  in  evidence,  and  was  a  good 
deed  in  form  and  substance,  except  that  it  lacked  the  wax, 
wafer,  scroll,  or  other  mark  of  a  seal  upon  it,  purported  to 
convey  land,  recognized  the  seal  in  the  body  of  the  instrument, 
was  attested  by  witnesses  who  declared  that  it  was  signed, 
sealed,  and  delivered  in  their  presence,  was  acknowledged  as 
a  deed  before  the  oflScers  taking  the  acknowledgment,  was 
stated  by  the  clerk  (who  certified  to  the  official  character  of 
the  officers  who  took  the  acknowledgment)  to  be  the  acknow- 
ledgment of  a  deed,  was  admitted  to  record  as  a  deed,  the 
land  conveyed  by  it  at  once  transferred  on  the  land  books  for 
the  purposes  of  taxation  from  the  vendor  to  the  vendee  (which 
could  not  be  legally  done  unless  it  was  a  conveyance  of  the 
land — chapter  183,  sec.  30,  Eev.  Code  1819),  with  evidence 
tending  to  show  the  payment  of  taxes  thereon,  acts  of  owner- 
ship exercised  over  and  possession  taken  of  part  of  the  land, 
I  think  the  question  whether  or  not  it  had  been  properly  sealed 
before  its  delivery,  clearly,  ought  to  be  submitted  to  the  jury. 
And  if,  under  such  circumstances,  it  would  be  proper  to  sub- 
mit the  question  to  the  jury  where  the  original  is  offered  in 
evidence,  is  there  any  good  reason,  when  the  original  is  lost, 
and  a  copy  offered  in  evidence,  under  the  same  circumstances, 
why  the  question  of  sealing  should  not  also  be  submitted  to 
the  jury  ?  I  find  but  little  discussion  of  the  subject,  and  the 
views  presented  are  not  in  accord.  Some  of  the  cases  hold 
that,  since  it  was  the  duty  of  the  clerk  recording  such  instru- 
ment to  have  made  a  true  copy  of  it  on  his  records,  the  pre- 
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sumption  is  that  he  did  so.  In  the  case  of  Switzer  v.  Knapps^ 
10  Iowa,  72,  which  is  the  leading  as  well  as  one  of  the  few 
cases  taking  that  view,  the  court  said  that,  where  the  record 
of  a  deed  does  not  show  a  copy  of  the  seal,  as  such  copies  are 
usually  made  on  the  records,  the  presumption  is  that  there 
was  no  seal  to  the  original.  In  the  absence  of  other  facts, 
such  as  appear  in  this  cause,  I  think  that  this  is  a  correct 
statement  of  the  law. 

In  the  case  of  Williams  v.  Bass,  22  Vt.  362,  '*the  plaintiff, 
to  prove  his  title  to  land,  offered  in  evidence  an  office  copy  of 
a  deed  in  his  chain  of  title,  which  contained  no  appearance  on 
its  face  that  the  original  was  sealed  by  the  grantor,  and  it  did 
not  appear  that  possession  had  ever  been  taken  of  the  land 
under  the  deed.  It  was  held  in  that  case  that  such  copy  was 
not  competent  evidence.  The  antiquity  alone  of  the  deed, 
apparently  defective,  was  not  sufficient  to  justify  the  presump- 
tion of  its  due  execution,  neither  could  such  presumption  be 
raised  from  the  fact  that  the  deed  was  acknowledged  and  re- 
corded, the  record  showing  only  an  imperfect  deed."  But 
the  court  said:  '*Had  the  deed  of  French  [the  grantor]  been 
followed  by  possession,  it  would  seem,  from  the  authorities, 
there  could  be  no  doubt  but  that  the  presumption  of  its  due 
execution  would  be  fully  warranted.  *  *  *  Neither  the 
grantor,  French,  nor  those  claiming  under  him,  were  ever  in 
the  actual  possession  of  the  land,  nor  is  there  any  evidence  in 
the  case  upon  which  to  base  the  presumption  that  the  deed 
contained  a  seal  but  its  antiquity ;  and  this,  we  think,  the  cur- 
rent of  authority  upon  the  subject  will  hardly  justify."  The 
deed  referred  to  in  that  case  was  dated  in  1795,  and  the  trial 
of  the  case  was  in  1849. 

There  is  another  class  of  cases,  which  hold  that  the  pre- 
sumption that  the  original  was  sealed  is  more  just  and  natural 
where  the  original  instrument  is  lost,  and  resort  is  had  to 
secondary  evidence  of  its  contents.     Mr.  Justice  Field  in  the 
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case  of  Ze  Franc  v.  Richmond^  5  Sawy.  601,  603,  Fed.  Cas. 
No.  8,209,  takes  that  view,  after  quoting  with  approval  the 
doctrine  laid  down  by  Sugden  on  Powers,  as  cited  above.  In 
the  case  of  Flowery  Min,  Co.  v.  North  Bonanza  Min,  Co. , 
16  Nev.  302,  it  was  held  that  the  recording  of  the  seal  to  a 
deed  is  not  absolutely  essential.  If  the  original  instrument 
cannot  be  produced,  and  the  record  thereof  is  offered  in  evi- 
dence, the  existence  of  the  seal  will  be  presumed  from  the 
statement  in  the  deed  that  the  grantor  did  set  his  hand  and 
affix  his  seal  thereto,  and  from  the  attestation  clause  that  it 
was  signed,  sealed,  and  delivered  in  the  presence  of  witnesses. 
In  the  case  of  Starkweather  v.  Martin^  28  Mich.  471,  the 
court,  of  which  Judges  Cooley  and  Christiancy  were  members, 
decided  that  where  an  instrument  is  recorded  by  the  proper 
officer,  and  in  the  appropriate  place  for  recording  deeds,  under 
a  law  permitting  the  registry  of  sealed  instruments  only,  and 
the  instrument  is  in  the  form  of  a  warranty  deed,  purporting 
to  be  acknowledged  and  dated  at  a  time  when  it  was  the  com- 
mon and  lawful  course  to  seal  conveyances,  and  contrary  to 
official  duty  to  take  the  acknowledgment  unless  the  instrument 
was  sealed,  and  where  the  conclusion,  attestation  clause,  and 
certificate  of  acknowledgment  of  the  instrument  all  speak  of 
it  as  under  seal,  it  will  be  presumed  that  the  original  was 
sealed.  And  it  further  held  that  the  presumption  in  such  a 
case  that  the  instrument  itself  was  sealed  will  not  be  over- 
come by  the  omission  of  the  register  of  deeds  to  put  something 
of  his  own  upon  the  record  to  indicate  that  the  paper  he  re- 
corded was  sealed.  The  deed  in  that  case  was  forty  years  old. 
In  many  respects  that  case,  on  this  point,  was  similar  to  the 
case  at  bar.  See,  als6.  Smith  v.  Dall^  13  Call.  510;  McCoy 
V.  Cassidy  (Mo.  Sup.)  9  S.  W.  926;  Aycoek  v.  Railroad  Co.^ 
89  N.  C.  321;  Eedden  v.  Overton,  4  Bibb,  406;  1  Devi. 
Deeds,  sec.  700. 

The  weight  of  authority,  meagre  as  it  is,  and  the  better 
Vol.  xoi— 32 
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reason,  seem  to  be  in  favor  of  allowing  such  an  instrument  to 
go  to  the  jury,  for  it  to  say,  upon  all  the  evidence  in  the 
cause,  whether  or  not  the  original  instrument  was  properly 
sealed.  Whether  such  paper  was  a  sealed  or  unsealed  instru- 
ment was  formerly  treated  as  a  matter  of  law,  to  be  deter- 
mined by  the  court,  but  seems  now  considered  a  question  of 
fact,  and  is  in  all  cases  submitted  to  the  jury.  Tayl.  Ev.  sec. 
149  (Old  Ed.  sec.  128),  note. 

I  think,  therefore,  that  instruction  erroneous,  and  that  the 
court  ought  to  have  submitted  the  question  whether  or  not  the 
original  instrument  Was  sealed  to  the  jury,  with  the  instruc- 
tion that,  if  they  believed  from  the  evidence  in  the  cause  that 
it  was  sealed,  then  its  effect  was  to  convey,  not  only  the  equi- 
table, but  all,  the  title  of  the  grantor,  Eussell,  to  the  grantee, 
Middleton,  in  the  50,000-acre  tract  of  land. 

The  plaintiff  moved  the  trial  court  to  set  aside  the  verdict, 
and  grant  him  a  new  trial,  on  the  ground  that  it  was  contrary 
to  the  law  and  the  evidence,  and  because  of  erroneous  rulings 
of  the  court  during  the  progress  of  the  trial;  and  the  refusal 
of  the  court  to  sustain  his  motion  is  assigned  as  a  ground  of 
error. 

As  hereinbefore  shown,  the  court  erred  in  admitting  certain 
evidence,  and  in  giving  and  refusing  certain  instructions;  and 
for  such  errors  the  verdict  will  have  to  be  set  aside,  and  a  new 
trial  ordered,  unless  it  be  true,  as  defendants  insist,  that  these 
errors  did  not  prejudice  the  plaintiff,  and  that  a  verdict  in  his 
favor  could  not  have  been  rendered  by  the  jury,  or  sustained 
by  the  court,  upon  the  case  as  made  by  the  plaintiff,  even  if 
no  improper  evidence  had  been  admitted,  and  no  error  com- 
mitted in  giving  or  refusing  instructions. 

The  defendants  base  this  contention  upon  the  ground  that 
the  grant  under  which  the  plaintiff  claims  contains  an  excep- 
tion of  7,000  acres  of  land,  the  title  to  which  never  passed  to 
the  plaintiff,  and  that  prior  claimants  under  the  Lee  grant  had 
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sold  and  conveyed,  of  the  lands  embraced  within  such  grant, 
more  lands  than  are  in  controversy  in  this  case.  The  defen- 
dants insist  that  these  facts  appear  from  the  plaintiff's  own 
evidence,  and  that  in  such  a  case  the  plaintiff  must  not  only 
connect  himself  with  the  Commonwealth's  title,  and  show  the 
exterior  boundaries  of  the  grant  under  which  he  claims,  but 
that  he  must  go  further,  and  prove  that  the  lands  in  contro- 
versy are  not  within  the  lands  excepted  in  the  grant,  nor 
within  the  lands  so  sold  and  conveyed,  and  that  the  plaintiff, 
having  whoUy  failed  to  do  this,  did  not  make  out  a  prima 
facie  case  for  recovery. 

It  does  appear  from  the  land*  book  and  certain  deeds  in- 
troduced  by  the  plj^ntiff  that  small  portions  of  the  Lee  grant 
had  been  aliened  by  those  under  whom  the  plaintiff  claims, 
but  this  fact  does  not  appear  from  the  papers  introduced  by 
him  to  make  out  his  chain  of  title,  but  only  from  other  papers 
introduced  for  a  different  purpose.  The  facts  as  to  the  aliened 
lands,  therefore,  do  not  sustain  the  defendants'  contention, 
but  it  does  appear  from  the  plaintiff's  chain  of  title  that  7,000 
acres  of  land  were  excepted  from  the  boundary  embraced 
within  the  Lee  grant,  under  which  plaintiff  claims.  That 
grant  contains  the  following  exception  or  reservation:  '*But 
it  is  always  to  be  understood  that  the  sm*vey  upon  which  this 
grant  is  founded  includes  7,000  acres  (exclusive  of  the  above 
quantity  of  70,000  acres),  all  of  which  having  a  preference  by 
law  to  the  warrant  and  right  upon  which  this  grant  is  founded, 
liberty  is  reserved  that  the  same  shall  be  firm  and  valid*  and 
may  be  carried  into  grant  or  grants,  and  this  grant  shall  be 
no  bar  in  law  or  equity  to  the  confirmation  of  the  title  or  titles 
to  the  same  as  before  mentioned  and  reserved,  with  its  ap- 
purtenances, to  have  and  to  hold  the  said  tract  or  parcel  of 
land,  with  its  appurtenances,  to  the  said  Henry  Lee  (except  as 
before  excepted)  and  his  heirs,  forever. "  The  plaintiff  insists 
that  the  decision  of  this  court  in  the  case  of  Hopkins  v.  Ward^ 
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6  Munf.  38,  settles  the  question  under  consideration  in  his 
favor,  and  that  he  has  made  out  a  prima  facie  case  for  re- 
covery. It  is  true  that  in  that  case  this  court  held,  in  con- 
struing a  similar  grant,  that  *'  under  the  terras  of  the  patent 
exhibited  in  that  case,  the  grantee  was  entitled  to  all  the  land 
contained  within  the  metes  and  bounds  thereof,  subject,  how- 
ever, to  the  reservation  in  said  patent  contained,  and  that  in 
the  action  before  us  the  appellant  was  entitled  *to  recover  all 
the  said  land,  except  such  as  the  appellees  might  show  them- 
selves entitled  to  under  the  reservation  aforesaid."  But  in 
the  next  case  which  came  before  the  court  {Nicholas  v.  Covey ^ 
4  Rand.  365)  that  view  did  not  prevail;  and  it  was  unani-  ^ 
mously  held  that  the  land  embraced  in  such  exception  or  reser- 
vation did  not  pass  at  all  to  the  grantees,  and  that,  if  the  first 
equitable  claimant  does  not  perfect  his  right  to  the  excepted 
land,  any  other  person  may  enter  the  same  as  waste  or  unap- 
propriated, and  obtain  a  grant  therefor;  that  the  title  to  the 
excepted  lands  was  not  in  any  manner  affected  by  such  grant ; 
and  that  it  remained  precisely  as  if  no  such  grant  had  ever 
been  issued.  The  construction  given  in  Nichols  v.  Covey^ 
was  followed  in  Trotter  v.  Newton^  30  Grate.  582,  and  in 
Carter  v.  Ilagan^  75  Va.  557,  and  now  may  be  regarded  as 
the  settled  construction  of  such  grants  in  this  State.  The 
same  construction  has  been  given  to  such  grants  by  the  Su- 
preme Court  of  the  United  States  and  by  the  courts  of  last 
resort  in  the  States  of  Kentucky  and  West  Virginia.  Scott 
V.  Rtiiliffe,  5  Pet.  86;  Armstrongs,  Morrill,  14  WaU.  120; 
IlaUted  V.  Buster,  140  U.  S.  273;  Madlsori^s  Heirs  \.  Owens, 
Litt.  Sel.  Cas.  281;  Bryan  v.  WiU^ird,  21  W.  Va.  65;  Stock- 
ton V.  MorHss,  39  W.  Va.  432. 

No  title  having  passed,  therefore,  by  the  Lee  grant  to  the 
7,000  acres  excepted,  the  plaintiff  would  not  be  entitled  to 
recover  the  land  in  controversy  if  it  lies  within  the  excepted 
lands.     But  upon   whom  is  the  burden  of  proof  to  show  the 
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location  of  sach  lands?  The  defendants  insist  that  the  plain- 
tiff must  show  that  the  land  in  controversy  is  not  within  the 
excepted  lands.  The  plaintiff  insists  that  the  defendants 
must  show  that  it  is  ^vithin  such  excepted  lands  if  they  rely 
upon  an  outstanding  title  to  defeat  his  recovery.  Ordinarily, 
the  burden  of  proof  is  upon  the  party  claiming  or  holding  the 
affirmative  of  the  issue.  There  are,  however,  some  excep- 
tions to  this  hile.  Mr.  Wharton  says  that  he  who  undertakes 
in  a  court  of  justice  to  establish  a  claim  against  another  must 
produce  the  proof  necessary  to  make  good  his  contention. 
This  proof  may  be  either  affirmative  or  negative.  Whatever 
it  is,  it  must  be  produced  by  the  party  who  seeks  forensically 
to  establish  such  claim.     1  Whart.  Ev.  sec.  356. 

One  of  the  rules  of  pleading  is  that  where  there  is  an  ex- 
ception incorporated  in  the  general  clause,  whether  it  be  in 
a  statute  or  in  a  private  contract,  unless  that  exception  in 
such  general  clause  be  negatived  in  pleading  the  clause,  no 
offense  or  cause  of  action  will  appear  in  the  indictment  or  de- 
claration when  compared  with  the  statute  or  the  contract; 
but,  when  the  exception  or  provision  is  in  a  subsequent  sub- 
stantive clause,  the  case  contemplated  in  the  enacting  or  gen- 
eral clause  may  be  fully  stated,  without  negativing  the  excep- 
tion or  proviso,  as  a.  prima  facie  case  is  stated;  and  it  is  for 
the  party  who  relies  upon  the  matter  of  excuse  oi*  defense  fur- 
nished by  the  statute  or  contract  to  bring  it  forward  in  his 
defense.  If.  S,  v.  Cook,  17  Wall.  168-173;  Lajid  Grant  Co. 
V.  Dawson,  151  U.  8.  586-604.  This  is  not  always  a  rule  of 
pleading,  but  is  sometimes  a  rule  of  evidence.  Land  Grant 
Co.  V.  Dawson,  supra;  Osborn  v.  Lovell,  36  Mich.  246-250 
(Judge  Cooley). 

As  the  pleadings  in  an  action  of  ejectment  in  this  State  are 
very  general,  neither  party  setting  out  or  referring  to  his 
title  papers,  it  would  seem  that  the  party  whose  duty  it  would 
have  been  to  set  out  such  general  clause  together  with  the 
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exception  if  special  pleadings  had  been  required,  and  to  have 
sustained  bis  pleadings  by  testimony,  must,  where  he  is  not 
required  to  plead  them  specially,  make  the  same  proof,  if  he 
oflfer?  them  in  evidence,  as  would  have  been  required  if  they 
had  been  specially  pleaded.  The  exception  of  the  7,000  acres 
of  land  in  the  Lee  grant  is  a  part  of  the  general  conveying 
clause;  and,  as  this  grant  was  introduced  in  evidence  by  the 
plaintitf  to  make  out  his  case,  it  would  seem  that,  under  this 
rule  of  law,  he  must,  in  order  to  show  title  to  the  land  Id 
controversy,  prove  that  it  was  not  within  the  lands  excepted. 

Again,  the  plaintiff,  in  an  action  of  ejectrnent,  recovers 
only  upon  the  strength  of  his  own  title,  and  he  must  show^ 
that  he  has  the  legal  title  to  and  the  right  to  the  possession 
of  the  land  in  controversy.  He  must  always,  in  the  first  in- 
stance, make  out  a  clear  and  substantial  possessory  title  to 
the  particular  land  in  controversy  (2  Greenl.  Ev. ,  sees.  303-304 ; 
Adams,  Ej.,  p.  319;  Zand  Grant  Co,  v.  Dawson^  151  U.  S.,  at 
page  604) ;  for  possession  is  always  joWma/iwj^V  evidence  of  title, 
and  the  party  in  possession  cannot  be  deprived  of  his  posses- 
sion by  any  person  but  the  rightful  owner,  who  has  the  right 
to  the  possession  (2  Greenl.  Ev.,  sec.  331),  except  in  certain 
cases,  which  do  not  affect  the  question  now  under  discussion. 

The  plaintiff  avers  that  the  defendants  are  unlawfully  with- 
holding his  land  frcm  him.  The  title  paper  upon  which  he 
relies  shows  that  there  are  7,000  acres  of  land  within  the  ex- 
terior boundaries  of  his  grant  which  he  dees  net  cwn.  [f  he 
Iccates  the  exterior  bcundaries,  and  connects  himself  with  the 
Commonwealth's  title,  and  does  not  show  that  the  land  in 
controversy  is  not  within  the  excepted  7,000  acres,  how  can 
the  jury  say  that  the  defendants  are  unlawfully  withholding 
his  land  ?  Has  he  proved  that  the  land  in  controversy  is 
his  land  ?  How  can  the  jury  say  that  the  defendants  are  not 
on  the  excepted  land  unless  it  be  shown  where  the  excepted 
land  lies  ?     The  jury  have  no  right  to  presume,  because  the 
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excepted  portion  is  but  a  small  pait  of  the  whole  boundary, 
that  the  land  in  controversy  is  most  probably  in  the  plaintiff's 
boundary,  and  therefore  so  find.  To  do  this  would  be  to 
violate  the  well-settled  rule  of  law  that  no  man  will  be  pre- 
sumed to  have  committed  a  trespass  or  to  have  done  an  un- 
lawful act.  Again,  the  defendants'  possession  i^  prima  facie 
evidence  that  they  are  the  o\vners  of  the  legal  title  to  the  land 
in  their  possession,  and  the  plaintiff's  evidence  does  not  dis- 
prove this  nor  destroy  the  presumption  of  a  rightful  possession 
in  the  defendants. 

It  is  said  that  to  require  the  plaintiff  to  assume  such  a  bur- 
den imposes  upon  him  a  great  hardship,  if  not  an  impossible 
task.  If  it  does,  it  was  self-imposed.  He,  or  those  under 
whom  he  claims,  took  the  grant  with  the  exception  in  it. 
There  would  have  been  little  difficulty  in  locating  the  excepted 
lands  and  the  grantee's  own  land  when  the  grant  issued.  The 
facts  upon  which  the  exception  depends  were  within  the  knowl- 
edge of  the  plaintiff,  or  those  under  whom  he  claims.  If  he, 
or  those  under  whom  he  claims,  have  delayed  ascertaining  the 
boundaries  of  these  excepted  lands  and  the  boundaries  of  his 
own  land  until  the  means  of  doing  so  have  been  lessened  or 
lost,  he  cannot  complain,  as  it  is  the  result  of  his  or  their  negli- 
gence. At  least,  well-settled  rules  of  law  ought  not  to  be 
departed  from  in  order  that  a  party  in  possession  of  land  may 
be  deprived  of  that  possession  by  another  who  does  not  show 
that  he  has  the  legal  title  to  or  the  right  to  the  possession  of 
it. 

At  an  early  day  this  question  came  before  the  Supreme 
Court  of  Kentucky  in  the  case  of  Guthrie  v.  Lewis^  1  T.  B. 
Mon.  142,  and  that  court  held  that  where  plaintiff  derives 
title  under  a  deed  conveying  the  whole  tract  patented,  except 
parcels  thereof  before  conveyed  to  persons  named,  it  is  in- 
cumbent on  him,  not  on  the  defendant  who  claims  adversely 
to  the  patent,  to  show  that  the  land  in  controversy  is  not  em- 
braced within  the  exception. 
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In  Mddison^s  Heirs  v.  Owens^  Litt.  Sel.  Cas.  281  (decided 
in  1821),  the  same  court  decided  that  where  a  grant  calls  to 
exclude  entries  belonging  to  other  persons  by  name,  and 
designating  quantity  included  within  the  boundaries  of  the 
patent,  the  patentees  cannot  recover  in  ejectment  without 
showing  that  the  defendant  is  not  within  the  bounds  of  the 
excluded  claims.     See  Taylor  v.  Taylor^  3  A.  K.  Marsh.  18. 

Judge  Sydner,  in  delivering  the  opinion  of  the  court  in 
Bryan  v.  WUlard^  21  W.  Va.  65,  intimates  that  in  such  a 
case  the  burden  of  proof  would  be  upon  the  plaintiff  to  show 
that  the  land  in  controversy  was  not  within  the  excepted  lands, 
though  this  expression  of  opinion  was  not  necessary  to  the 
decision  of  the  case.  Afterwai*ds  the  question  came  before 
that  court  in  the  case  of  Stockton  v.  Marriss^  39  W.  Va.  432. 
The  exception  in  the  grant  in  that  case  designated  the  claim- 
ants of  a  portion  of  the  land  excepted  and  its  location,  but  as 
to  985  acres  thereof  the  exception  was,  as  in  the  case  at  bar, 
made  up  of  prior  claims,  without  designating  who  the  claim- 
ants were,  or  where  the  land  was  located.  The  court  held  that 
the  burden  of  locating  the  excepted  claims  was  upon  the  plain- 
tiff, in  order  to  make  out  a  prima  fade  case  for  recovery. 
39  W.  Va.  432.  In  Scott  v.  EatUffe,  5  Pet.  81-86,  the  Su- 
preme Court  of  the  United  States  (Chief  Justice  Marshall  de- 
livering the  opinion)  held  an  instruction  to  be  correct  which 
directed  the  jury  *'that  if  the  plaintiffs  did  not  show  to  their 
satisfaction  that  the  defendants  resided  within  the  plaintiflfs' 
grant,  and  outside  of  the  land  excepted  in  the  grant  for  Pres- 
ton and  Garrard,  tbey  ought  to  find  for  the  defendants. ' '  See 
Hawhins  v.  Barney^  5  Pet.  457. 

In  the  case  of  Land  Grant  Co,  v.  Dawson^  decided  by  that 
oouit  at  its  last  term,  and  lepoited  in  151  U.  S.  586,  the 
plaintiff  claimed  under  a  deed  which  covered  a  large  tract  of 
land  as  a  whole.  The  deed  contained  the  following  excep- 
tion: ''Excepting  from  the  operation  of  this  conveyance  such 
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tracts  of  land,  part  of  the  said  estate,  hereby  warranted  not 
to  exceed  15,000  acres,  which  the  parties  of  the  first  part  have 
heretofore  sold  and  conveyed,  by  deeds  duly  recorded,  on  or 
prior  to  January  25,  1870."  The  court  said  in  that  case 
that  the  burden  was  upon  the  plaintiff  to  show  its  title  to  the 
identical  land  claimed  by  the  defendant,  and  as  it  did  not  take 
title  to  15,000  acres  of  the  Maxwell  land  grant,  by  reason  of 
the  fact  that  its  grantors  had  already  conveyed  this  amount 
of  land,  it  was  incumbent  upon  it  to  sho\^  that  the  land  it 
sued  to  recover  had  not  been  previously  conveyed,  and  hence 
it  had  taken  title  to  it  under  the  deed.     Id.,  151  U.  S.  604. 

It  would  seem,  therefore,  both  upon  principle  and  upon 
authority,  that  where  the  exterior  boundaries  of  a  survey 
upon  which  a  grant  or  deed  is  founded  include  lands  which 
have  been  excepted  from  the  operation  of  the  grant,  cr  lands 
which  have  been  aliened  since  the  grant  was  issued,  and 
which  have  been  excepted  frcm  the  operation  of  the  deed,  and 
the  plaintiff's  title  papers  disclose  such  exception  or  such 
alienation,  it  is  not  sufficient  for  such  plaintiff,  in  an  action  of 
ejectment,  to  connect  himself  with  the  Commonwealth,  and 
show  the  exterior  boundaries  of  his  grant,  but  he  must  also 
prove  that  the  lands  in  controversy  are  not  within  the  ex- 
cepted or  aliened  lands,  in  order  to  make  out  a  case  which 
will  entitle  him  to  recover  in  an  action  of  ejectment.  The 
plaintiff,  having  failed  to  show  that  the  land  sued  for  was  a 
part  of  the  land  granted  by  the  State  to  Gen.  Lee,  was  not 
entitled  to  recover  on  the  ground  that  he  was  the  legal  owner 
of  the  Conmionwealth's  title;  and  the  court  properly  over- 
ruled his  motion  to  set  aside  the  verdict,  on  the  ground  that 
it  was  contrary  to  the  law  and  the  evidence. 

But  the  plaintiff,  in  his  efforts  to  make  out  his  case,  did  not 
rely  solely  upon  the  claim  that  he  had  traced  his  title  from 
the  Commonwealth  to  the  land  in  controversy.     He  intro- 
duced proof  tending  to  show  that  he  and  those  under  whom 
Vol.  xcr— 33 
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he  claims  had  been  in  possession  of  the  land  in  controversy, 
under  color  of  title,  for  the  statutory  period,  claiming  it  as 
their  own,  and  that  upon  this  ground  he  was  entitled  to  re- 
cover it.  He  also  offered  evidence  tending  to  show  that  the 
defendants,  or  those  under  whom  they  claim  had  leased  the 
land  sued  for,  or  some  part  thereof,  from  parties  under  whom 
the  plaintiff  claims,  and  that  the  defendants  were  estopped 
from  questioning  his  title  unless  they  showed  that  they  had 
disclaimed  holding  under  such  lease,  and  had  brought  notice 
of  such  disclaimer  home  to  the  plaintiff,  or  those  under  whom 
he  claims. 

Upon  these  questions,  it  is  not  clear  that  the  evidence  im- 
properly admitted  and  the  instructions  erroneously  refused 
and  erroneously  given  may  not  have  influenced  the  jury  to 
the  prejudice  of  the  plaintiff.  Since  it  is  not  manifest  that  no 
injury  was  done  the  plaintiff  by  such  erroneous  rulings,  the 
verdict  cannot  be  sustained,  under  the  settled  practice  of  this 
court.  Bcrnk  v.  WaddiU,  27  Gratt.  448-451;  Brighthope 
Mailway  Co.  v.  Rogers^  76  Va.  443-451 ;  Kmcheloe  v.  Trace- 
wdU,  11  Gratt.  588,  589. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the  Cir- 
cuit Court  of  Patrick  county  should  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  ordered  to  be  had,  in  accordance 
with  the  views  expressed  in  this  opinion. 

The  other  judges  concur  in  the  opinion  of  BucJumcmy  J. 
Reversed. 
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MoBOTocK  Insurance  Company  v.  Pankey  and  Another. 
March  28,  1895.  "^  t^ 

1.  Motion  to  Rboovxr  Money — Demurrer, — On  a  motion  for  judgment  for 

money  under  section  3211  of  the  CodCi  the  notice  takes  the  place  of 
both  the  writ  and  the  declaration,  and  a  demurrer  to  the  notice  only 
raises  the  question  whether  there  is  matter  in  the  notice  sufficient  to 
maintain  the  action.    Henderson  v.  Stringer,  6  Gratt  133,  approved. 

2.  Motion  to  Keoovbr  Money  on  Fibe  Insurance  Policy —  Venue. — ^A  motion 

may  be  maintained,  under  section  3211  of  the  Code,  against  a  fire  in- 
surance company,  in  the  county  in  which  the  property  insured  and 
which  was  destroyed  by  fire  was  situated.  An  action  might  be  main- 
tained in  such  county,  under  section  3214  of  the  Code,  and  it  is  not 
"otherwise  specially  provided"  by  section  3251.  The  latter  section 
does  not  confer  jurisdiction,  but  simply  declares  what  is  and  what  is  not 
necessary  to  be  set  forth  in  a  declaration  in  an  action  on  a  policy  of  in- 
surance. 

3.  Motion  to  Recover  Money — Pleading. — On  a  motion  for  a  judgment  under 

section  3211  of  the  Code,  after  the  defendant  has  appeared  and  pleaded 
to  the  action,  he  cannot  move  to  dismiss.  Harvey  v.  SkiptoUh,  16  Gratt. 
414;  section  3260  of  the  Code. 

4.  Instructions — Estoppel. — It  is  not  error  to  refuse  to  give  instructions 

ofiered,  where  those  given  by  the  court  clearly  and  plainly  announce 
the  law.  And,  in  a  motion  on  a  policy  of  insurance  to  recover  for  the 
loss  of  property  destroyed  by  fire,  it  is  not  error  to  so  instruct  the  jury 
as  to  permit  them  to  take  into  consideration  all  the  dealings  of  the  par- 
ties, the  knowledge  of  the  insurer  of  the  character  of  the  property  and 
and  its  use,  both  at  the  time  of  the  issuance  of  the  ^licy  and  aflerwards, 
80  as  to  enable  them  to  determine  whether  or  not  the  insurer  became 
estopped  from  setting  up  the  breach  of  the  contract  relied  on  as  a  de- 
*  fense. 

5.  Fire  Insurance —  Waiver  of  CondUions  and  Forfeitures — Estoppel. — Condi- 

ditions  inserted  in  policies  of  fire  insurance  for  the  benefit  of  insurers 


Digitized  by  LjOOQIC 


260  MoBOTooK  Ins.  Co.  v.  Pankey.  [91 


Statement. 


may  be  waived  by  them,  and  so  may  forfeitures  incurred,  and  such 
waiver  may  be  in  writing,  or  by  parol,  or  by  the  acts,  declarations,  or 
course  of  dealing  by  the  insurer  with  the  knowledge  of  the  facts  consti- 
tuting the  breach,  and  when  so  waived  the  insurer  will  be  estopped 
from  setting  up  such  conditions  or  forfeitures  as  defence,  when  sued  for 
subsequent  loss.  Georgia  Home  Ins.  Co,  v.  Kinnier*s  Adm'r,  28  Gratt. 
88,  approved. 
6.  Fire  Insurance — AgerU^a  Knowledge — Estoppel. — ^Where  an  agent  of  a  fire 
insurance  company,  who  is  clothed  with  the  usual  authority  conferred 
on  such  agents,  has  full  knowledge  of  facts  and  circumstances  concern- 
ing the  ownership  and  occupancy  of  property  which  would  avoid  the 
policy,  aud,  notwithstanding  such  knowledge,  issues  a  policy  insuring 
the  owner  against  loss  or  destruction  of  the  property  by  fire,  the  cona- 
pany  will  be  estopped,  in  an  action  on  the  poli(;y  to  recover  for  the 
destruction  of  the  property  by  fire,  from  setting  up  as  a  defence  a  coqi 
dition  of  the  policy  which  avoids  the  same  on  account  of  such  facts  and 
circumstances. 

Error  to  a  judgment  of  the  Circuit  Court  of  Rockingham 
county,  rendered  January  29,  1894,  in  a  proceeding  by  mo- 
tion, on  a  lire  insurance  policy,  wherein  the  defendants  in 
error  were  the  plaintiffs,  and  the  plaintiff  in  error  was  the 
defendant. 

AJfirmed. 

The  policy  in  suit  was  issued  by  the  plaintiff  in  error  August 
3,  1892,  to  George  E.  Sipe,  General  Receiver  of  the  Circuit 
Court  of  Rockingham  county.  The  policy  was  for  the  period 
of  one  year,  and  covered  certain  real  and  personal  property 
known  as  the  Harrisonburg  Ice  Manufactory. 

A  suit  was  then  pending  in  the  Circuit  Court  of  Rockingham 
county  for  the  sale  of  the  property,  and  it  was  sold  under  a 
decree  made  in  that  suit,  by  commissioners  appointed  for  the 
purpose,  on  the  18th  day  of  February,  1893,  at  which  sale 
the  defendants  in  error  became  the  purchasers;  and  on  the 
same  day  the  policy  in  suit  was  assigned  to  the  defendants  in 
error  by  George  E.  Sipe,  receiver,  with  the  consent  of  the 
plaintiff  in  error  endorsed  thereon. 
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Subsequently,  and  before  tbe  confirmation  of  the  sale,  to- 
wit  :  March  7,  1893,  the  property  was  destroyed  by  fire. 
The  sale  was  regularly  confirmed  at  the  ensuing  April  term, 
1893,  of  the  Circuit  Court  of  Rockingham  county. 

After  the  other  evidence  set  forth  in  the  opinion  of  the 
court  had  been  introduced  on  the  trial  of  the  case,  the  plaintiff 
in  error  asked  for  sundry  instructions,  to  the  3d,  4th  and  5th 
of  which  the  defendants  in  error  objected,  and  the  court  sus- 
tained said  objections,  and  refused  to  give  the  5th  instruction, 
and  gave  in  lieu  thereof  an  instruction  of  its  own,  and  modi- 
fied the  3d  and  4:'th  instructions,  as  indicated  by  the  italics  in 
the  instructions  here  inserted  : 

"3.  That,  if  the  jury  believe  from  the  evidence  that  the 
subject  of  insurance  covered  by  the  policy  sued  on  was  a 
manufacturing  establishment  and  ceased  to  be  operated  for 
more  than  ten  consecutive  days,  or  the  hazard  increased  by 
any  means  within  the  control  or  knowledge  of  the  insured 
without  the  provision  and  condition  in  said  policy  having  been 
waived  by  endorsement  thereon  or  attached  thereto,  the  policy 
was  void  and  the  jury  must  find  for  the  defendant  ;  unless 
ttiey  further  hdievefrom  the  evidence  that  the  character  and  iise 
of  the  property  insured  was  known  to  the  insurer^  and  that^  in 
"view  of  the  hrwwn  use  and  character  of  manufacturing  business 
cond/ucted  on  the  premises  as  an  4ce  manufactory y  continuous 
operation  was  not  contemplated  by  the  insurer  and  the  insured^ 
during  a  portion  of  the  time  covered  by  the  policy,^'* 

''4.  The  jury  are  instructed  that,  if  they  believe  from  the 
evidence  that  the  building  described  in  the  policy  sued  on 
became  vacant  or  unoccupied,  and  for  ten  days  prior  to  its 
destruction  by  fire,  and  was  so  vacant  and  unoccupied  at  the 
time  of  the  fire,  without  written  consent  of  the  company  hav-. 
ing  been  first  obtained  (and  endorsed  in  writing  on  the  policy 
or  attached  thereto),  then  said  policy  became  and  was  void, 
and  the  jury  must  find  for  the  defendant  ;  unless  they  further 
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helieve  from  the  evidence  that  the  character  amd  use  of  the 
property  was  known  to  the  insv/rer^  and  that  in  view  of  the 
known  use  and  cJiara^ter  of  manufacturing  business  conducted 
upon  the  premises  as  a/n  ice  ma/rvuf  actor y^  continuous  personal 
occupancy  was  not  practicable^  nor  contemplated  hy  the  insured 
amd  insurer  during  a  portion  of  the  time  covered  by  the  policy. ' ' 

The  words  embraced  in  parenthesis  in  the  4th  instruction 
above  are  in  the  instruction  offered  by  the  plaintiff  in  error, 
but  are  not  in  the  instruction  given  by  the  court. 

The  5th  instruction  offered  by  the  plaintiff  in  error  was  in 
the  following  words,  to- wit  : 

'^The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence that  the  interest  of  the  assured  in  the  property  insured 
was  any  other  than  unconditional  and  sole  ownership,  they 
shall  find  for  the  defendants." 

The  substitute  given  by  the  court  was  in  the  following 
words  and  figures,  to- wit  : 

**5.  The  jury  are  instructed  that  the  provision  in  the  con- 
tract of  insurance  in  suit  vitiating  the  contract  if  the  interest 
of  the  insured  in  the  property  be  other  than  unconditional  and 
sole  ownership  is  valid  and  binding,  but  if  they  further  believe 
from  the  evidence  that  at  the  time  of  the  issuance  of  the  policy 
in  suit  that  George  E.  Sipe,  General  Eeceiver  of  the  Circuit 
Court  of  Rockingham  county,  Virginia,  as  the  owner  of  the 
debt  of  $3,000,  secured  by  a  deed  of  trust  upon  the  insured 
premises  had  an  insurable  interest  in  said  property,  and  that, 
at  the  time  of  the  transfer  of  said  policy  to  the  plaintiffs  in 
this  suit,  they  had  become  the  purchasers,  at  a  judicial  sale  of 
the  insured  premises  (which  sale  was  afterwards  approved  and 
confirmed  by  said  court),  and  that  the  insurer  had  knowledge 
of  the  character  of  the  plaintiffs'  title  at  the  time  of  said 
transfer,  the  jury  are  further  instructed  that  the  plaintiffs  are 
not  debarred  from  recovery  by  the  provision  of  the  contract 
aforesaid." 
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The  other  facts  sufficiently  appear  in  the  opinion  of  the 
court. 

Conrad  <&  Conrad^  for  the  plaintiff  in  error. 

Sijpe  (&  Harris^  for  the  defendants  in  error. 

Caedwell,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  supersedeas^  allowed  by  one  of  the  judges  of  this 
court,  to  a  judgment  of  the  Circuit  Court  of  Rockinjjham 
county,  on  behalf  of  H.  C.  Pankey  and  D.  T.  Click,  defen- 
dants in  error,  against  the  plaintiff  in  error,  the  Morotock 
(Pire)  Insurance  Company,  of  Danville,  Va.,  a  Yirginia  cor- 
poration. 

The  proceeding  was  on  motion  under  section  3211  of  the 
Code  of  Virginia,  on  a  policy  issued  by  the  plaintiff  in  error, 
insuring  George  E.  Sipe,  general  receiver  of  the  Circuit  Court 
of  Rockingham  county  in  a  certain  cause  pending  therein, 
afterwards  assigned,  as  we  shall  see,  by  the  consent  of  the 
company,  to  the  defendant  in  error  ;  and  the  notice  upon 
iw^hich  the  proceeding  is  bi  ought  is  as  follows  : 

To  the  Moiotock  Insurance  Company  of  Danville,  Virginia 
(a  Corporation)  :  Take  notice,  that  on  Tuesday,  the  10th  day 
of  October,  1893,  being  the  first  day  of  the  Circuit  Court  of 
Rockingham  county,  Virginia,  we  will  move  the  said  court  for 
judgment  against  you  for  the  sum  of  twelve  hundred  and 
fifty  dollars  ($1,250),  with  interest  thereon  from  the  15th  day 
of  March,  1893,  that  sum  being  the  amount  we  are  en- 
titled to  recover  by  virtue  of  a  certain  contract  of  insurance 
made  by  you  on  the  3d  day  of  August,  1892,  through  W.  L. 
Dechert,  your  agent  at  Harrisonburg,  Va.,  which  contract  is 
policy  No.  5,503  in  your  said  company,  and  was  issued  by  said 
agent  to  George  E.   Sipe,  general  receiver  Circmt  Court  of 
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Rockingham  county,  and  his  interest  therein  was  by  him,  on 
the  18th  day  of  February,  1893,  duly  assigned  to  the  under- 
signed, with  your  consent  and  approval  ;  which  said  contract 
insured  the  said  George  E.  Sipe,  general  receiver,  etc.,  for 
the  term  of  one  year  from  the  3d  day  of  August,  1892,  at 
noon,  to  the  3d  day  of  August,  1893,  at  noon,  against  all 
direct  loss  or  damage  by  fire  to  an  amount  not  exceeding  said 
$1,250  upon  the  following  described  property,  to- wit  :  $250 
on  the  part  one  and  part  three-story  frame  and  shingle  roof 
building,  used  as  an  ice  manufactory,  and  situate  at  the  north 
end  of  Harrisonburg,  Virginia  ;  $1,000  on  the  tanks,  pipes, 
engine,  boiler,  and  other  machinery  and  implements  for  the 
manufacture  of  artificial  ice,  while  contained  in  the  above- 
described  building — which  property  was  on  the  7th  day  of 
March,  1893,  destroyed  by  fire,  of  which  loss  due  proof  was 
given  you  on  the  said  15th  day  of  March,  1898.  H.  C.  Pan- 
key  &  D.  T.  Click,  by  coimsel.     Sipe  &  Harris,  p.  q. 

Upon  calling  the  case,  October  14,  1893,  the  defendant 
company  not  appearing,  the  Circuit  Court  entered  its  judg- 
ment in  favor  of  the  plaintiffs,  and  against  the  defendant,  for 
the  simi  of  $1,250,  with  interest  thereon  from  the  15th  day  of 
March,  1893,  till  paid,  and  the  costs  of  this  motion. 

On  another  day  of  the  same  term  the  following  order  was 
entered  :  ^'This  day  came  as  well  the  plaintiffs  as  the  defendant 
by  counsel,  and,  for  re^asons  appearing  to  the  court,  the  judg- 
ment entered  in  this  cause  at  a  former  day  of  this  term  is  set 
aside.  And  thereupon  the  defendant  pleaded  nil  debet^  to 
which  the  plaintiffs  replied  generally,  and  the  cause  is  con- 
tinued." 

The  defendant  on  that  day  filing,  with  its  plea  of  nil  debety 
a  statement  of  the  grounds  of  its  defense,  as  provided  by  sec- 
tion 3249  of  the  Code,  then  at  the  same  term,  and  on  October 
28th,  the  parties  by  counsel  again  appearing  in  court,  the  order 
of  continuance  entered  at  a  former  day  of  the  term  was  set 
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aside  ;  whereupon  the  defendant,  by  counsel,  demurred  to  the 
plaintiffs'  notice,  and  moved  to  dismiss  the  action,  upon  the 
grounds,  first,  that  the  notice  was  not  sufficient  under  the  law; 
second,  that  it  had  not  been  served  as  required  by  law;  and 
third,  that  the  plaintiffs  had  no  right  to  maintain  their  action 
in  the  way  and  manner  pursued  in  this  action.  But  the  court 
overruled  the  demurrer  and  motion  to  dismiss,  and  permitted 
the  plaintiffs  to  proceed,  and  required  the  defendant  to  go  to 
trial  on  the  notice,  which  resulted  in  a  verdict  by  the  jury  for 
the  plaintiffs  in  the  sum  of  $1,250,  with  interest  thereon  from 
the  17th  day  of  May,  1893,  till  paid. 

At  the  trial  the  defendant  company  set  up,  as  its  defense 
to  the  action,  the  breach  of  certain  conditions  set  out  in  the 
policy,  among  the  number  and  those  relied  on  the  following: 

*  *  If  the  subject  of  insurance  be  a  manufacturing  establishment, 
and  it  be  operated  in  whole  or  in  part  later  than  10  o'clock, 
or  if  it  cease  to  be  operated  for  more  than  ten  consecutive 
days,  or  if  the  interest  of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership,  or  if  a  building  herein  described, 
whether  intended  for  occupancy  Dy  owner  or  tenant,  be  or 
become  vacant  or  unoccupied,  and  so  remain  for  ten  days, 

*  *  *  then  this  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void." 

By  indorsement  on  the  policy,  or  attached  thereto,  and 
signed  by  W.  L.  Decheit,  the  agent  of  the  company  thiough 
whom  the  policy  was  issued,  the  clauses,  as  to  additional 
insuiance  and  against  the  operation  of  the  factory  at  night 
oi  the  use  of  electiic  ligbt  aie  waived,  and  the  assignment  by 
George  E.  Sipe,  leceivei,  etc.,  to  H.  G.  Pankey  and  D.  T. 
Click,  of  the  policy  assented  to,  as  set  out  in  the  notice ;  so 
tlat  the  only  questions  lemaining  to  be  determined  at  the 
tiial  weie  whether  plaintiffs  had  an  insurable  interest  in  the 
property,  or  whether  the  clause  in  the  policy  which  provided 
that,  if  the  ice  factory  ceased  to  be  operated  for  more  than 
Vol.  xoi — 34 
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ten  consecutive  days,  then  the  policy  should  be  void,  had  been 
waived.  The  exceptions  by  the  defendant  company  to  the 
rulings  of  the  trial  court  are  embodied  in  three  bills  of  excep- 
tion, duly  certified  by  the  court,  and  we  will  consider  them  in 
their  order. 

1.  This  is  an  exception  to  the  overruling  of  the  demurrer 
and  the  motion  to  dismiss.  The  notice  in  this  proceeding  takes 
the  place  of  both  the  writ  and  the  declaration,  and  the  de- 
murrer, therefore,  only  raised  the  question  as  to  whether  or 
not  there  was  matter  in  the  notice  sufficient  to  maintain  the 
action.  Henderson  v.  Stringer,  6  Gratt.  133.  We  are  of 
opinion  that  the  notice  does  set  out  sufficient  matter  to  main- 
tain the  action,  and  that  there  was  no  error  in  overruling  the 
demurrer. 

As  to  the  motion  to  dismiss :  The  motion  was  made  on  the 
ground  that  a  proceeding  by  notice  under  section  3211  of  the 
Code  does  not  apply  to  insurance  policies.  This  section  pro- 
vides that  *'any  person  entitled  to  recover  money  by  action 
on  any  contract,  may,  on  motion  before  any  court  which  would 
have  jurisdiction  in  an  action,  otherwise  than  under  section 
3215,  obtain  judgment  after  fifteen  days  notice."  And  the 
contention  here  is  that  this  proceeding  comes  under  the  excep- 
tion in  this  statute;  that  is,  that  the  court  did  not  have  juris- 
diction, otherwise  than  under  section  3215.  But  it  seems 
clear  to  us  that  the  Circuit  Court  of  Rockingham  had  juris- 
diction of  the  action  under  section  3214,  which  provides  that 
'^any  action  at  law,  or  suit  in  equity,  except  where  it  is  other- 
wise provided,  may  be  brought  in  any  county  or  corporation, 
*  *  *  if  it  be  to  recover  a  loss  under  a  policy  of  insurance, 
either  upon  property  or  life,  wherein  the  property  insured  was 
situated,  or  the  person  whose  bfe  was  insured,  resided,  at  the 
date  of  the  policy."  It  is  further  contended,  however,*  that 
this  action  comes  under  the  exception  mentioned  in  section 
3214;  that  is,  that  it  is  *' other  wise  specially  provided"  by 
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section  3251  of  the  Code.  This  contention  is  also  untenable, 
because  section  3261  only  provides  that  where  an  action  is 
brought  on  a  policy  of  insurance,  the  plaintiff  need  not 
set  forth  in  the  declaration  all  of  the  conditions  and  provisos 
contained  in  the  policy,  nor  allege  observance  thereof  or  com- 
pliance therewith  in  particulars,  etc.,  and  does  not  give  juris- 
diction to  the  courts  in  such  actions,  but  only  defines  what  is 
and  what  is  not  necessary  to  be  set  forth,  in  the  declaration 
in  an  action  on  a  policy  of  insurance.  But  upon  another 
ground  the  motion  to  dismiss  was  properly  overruled.  As 
we  have  seen,  judgment  by  default  had  been  rendered  by  the 
court,  and,  when  set  aside,  the  defendant  appeared  and 
pleaded  to  the  motion,  and  it  was  therefore  too  late  for  it 
afterwards  to  say  that  it  had  not  been  regularly  brought 
into  court.  Harvey  y.  SMpwithj  16  Gratt.  414;  also,  section 
3260  of  the  Code. 

2.  This  is  an  exception  to  the  ruling  of  the  Circuit  Court 
in  refusing  to  give  six  instructions  to  the  jury,  as  asked  for  by 
the  defendant  company,  and  in  giving  in  lieu  thereof  the  six 
instructions  with  the  third,  fourth,  and  fifth  modified.  It  is 
unnecessary  to  comment  on  the  merits  or  demerits  of  the  six 
instructions  asked  for  by  the  defendant,  for  the  reason  that 
the  instructions  as  given  by  the  court  clearly  and  fairly  lay 
down  the  law  applicable  to  the  case.  Instructions  three  and 
four,  as  asked  for,  instructed  the  jury  that  if  the  siit>ject 
covered  by  the  policy  sued  on  was  a  manufacturing  establish- 
ment, and  ceased  to  be  operative  or  became  vacant  or  unoccu- 
pied for  ten  consecutive  days  prior  to  the  fire,  and  was  so 
vacant  and  unoccupied  at  the  time  of  the  fire,  then  the  policy 
became  and  was  void,  and  that  they  must  find  for  the  defen- 
dant; while  the  modification,  as  made  by  the  court,  was,  un- 
less they  further  believe  from  the  evidence  that  the  character 
and  use  of  the  property  was  known  to  the  insurer,  and  that 
in  view  of  the  known  use  and  character  of  the  manufacturing 
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business  conducted  on  the  premises,  as  an  ice  manufactory, 
continuous  operation  or  continuous  personal  occupancy  was  not 
practicable,  nor  contemplated  by  the  insured  and  insurer,  dur- 
ing a  portion  of  the  time  covered  by  the  policy.  The  fifth 
instruction,  as  asked  for,  instructed  the  jury  that,  if  they 
believed  from  the  evidence  that  the  interest  of  the  assured  in 
the  property  insured  was  any  other  than  unconditional  and 
sole  ownership,  they  should  find  for  the  defendant ,  to  which 
the  court  added:  **But  if  they  further  believe  from  the  evi- 
dence that  at  the  time  of  the  issuance  of  the  policy  in  suit, 
that  George  E.  Sipe,  General  Keceiver  for  the  Circuit  Court 
of  Kockingham  county,  as  the  owner  of  the  debt  of  $3,000, 
secured  by  a  deed  of  trust  upon  the  insured  premises,  had  an 
insurable  interest  in  the  property,  and  that  at  the  lime  of  the 
transfer  of  said  policy  to  the  plaintiffs  io  this  suit  Ihey  had 
become  the  purchasers  at  a  judicial  sale  of  the  insured  premises 
(which  sale  was  afterwards  confirmed  by  said  court),  and  that 
the  insured  had  knowledge  of  the  character  of  the  plaintiffs' 
title  at  the  time  of  said  transfer,  the  jury  are  further  instructed 
that  the  plaintiffs  are  not  debarred  by  the  provision  of  the  con- 
tract aforesaid."  The  modifications  inserted  by  the  court  in 
the  instructions  permitted  the  jury  to  take  into  consideration 
all  of  the  dealings  of  the  parties,  the  knowledge  of  the  insurer 
of  the  character  of  the  property  and  its  use,  both  at  the  time 
of  the  issuance  of  the  policy  and  after,  and  especially  at  the 
tirae  when  the  policy  was  assigned  to  Pankey  &  Click,  and 
then  to  determine  whether  or  not  the  insurer  became  estopped 
from  setting  up  the  breach  of  the  condition  relied  on  as  a 
defense.  This  was  eminently  proper,  and  in  accordance  with 
the  very  right  of  the  case. 

The  decisions  of  the  courts  of  other  States  upon  the  question 
of  waiver  of  the  conditions  of  an  insurance  policy  are  too  numer- 
ous for  citation,  if  not  irreconcilable;  but  it  is  laid  down  as  the 
law  of  this  State  in  the  able  opinion  of  Judge  Burks,  speak- 
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ing  for  the  court,  in  Georgia  Home  Insurance  Co,  v.  Kinnier^a 
Adm?x^  28  Gratt.  88,  and  never  since  questioned  by  this  court, 
that  a  condition  in  a  policy  of  fire  insurance,  that  if  the  risk 
be  increased  by  a  change  of  occupancy  or  other  means  -v^ithin 
the  control  of  the  assured,  without  the  consent  of  the  insurers, 
"the  policy  shall  be  void,"  being  inserted  for  the  benefit  of 
the  insurers,  they  may  dispense  with  a  compliance  therewith, 
or  waive  a  forfeiture  of  the  policy  incurred  by  a  breach  thereof, 
and  thereby  become  estopped  from  setting  up  such  condition 
as  a  breach  in  an  action  for  a  loss  subsequently  occuring; 
'  'and  such  waiver  need  not  be  in  writing, but  may  be  by  parol. '  * 
**  Any  acts,  declarations,  or  course  of  dealing  by  the  insurers, 
with  knowledge  oi  the  facts  constituting  a  breach  of  a  con- 
dition in  the  policy,  recognizing  and  treating  the  policy  as  still 
in  force,  and  leading  the  assured  to  regard  himself  as  still 
protected  thereby,  will  amount  to  a  waiver  of  the  forfeiture 
by  reason  of  such  breach,  and  estop  the  company  from  setting 
up  same  as  a  defense  when  sued  for  a  subsequent  loss;"  and, 
further,  that  such  waiver  need  not  be  founded  on  any  new 
consideration. 

The  evidence  in  the  case  at  bar  clearly  showed — in  fact  it 
is  not  controverted — that  Dechert,  the  local  agent  of  the 
plaintiff  in  error  at  Harrisonburg,  clothed  with  the  usual 
authority  conferred  upon  agents  of  an  insurance  company, 
and  who  issued  the  policy  of  insurance  to  George  E.  Sipe, 
receiver,  knew  what  the  interest  of  the  assured  was  in  the 
property  covered  by  the  policy;  that  he  was  well  acquainted 
with  the  property;  that  he  was  on  the  premises  a  few  days 
before  the  policy  was  issued ;  that  the  ice  factory  was  on  the 
day  he  was  there  not  in  operation;  that  it  was  not  susceptible 
of  occupancy  as  a  dwelling;  that  it  was  never  operated  in 
the  winter;  and  that  it  was  not  in  operation  when  the  assign- 
ment of  the  policy  was  made  from  Sipe,  receiver,  to  Pankey 
&  Click.     Decheit  himself,  who  was  introduced  as  a  witness 
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for  the  assured,  testified  to  the  above  facts;  and,  further,  that 
the  ice  factory  was  in  operation  about  a  month  after  the 
policy  was  written,  he  thought,  but  not  after  that ;  that  he 
used  the  policies  of  the  plaintiff  in  error  mainly  on  special 
hazards,  and  where  good  companies  declined  to  write;  that 
he  did  not  make  any  indorsement  of  waivei  as  to  ceasing  to 
operate  on  the  policy;  that  nothing  was  said  about  such  an 
indorsement,  and  he  did  not  think  it  necessary  from  the 
nature  of  the  business  of  an  ice  factory,  and  that  he  knew  they 
were  not  operated  in  towns  during  the  winter  months;  that 
he  was  at  the  sale  when  Pankey  &  Click  purchased  the 
property,  and,  when  told  by  Pankey  that  he  wanted  it  insured 
he  (Dechert)  then  got  the  two  policies  which  had  formerly 
been  issued  to  Sipe,  and  transferred  them  to  the  purchasers 
on  the  day  of  sale. 

The  evidence  further  shows  that  Dechert,  the  agent,  was 
asked  by  Pankey  at  the  time  whether  the  policies  he  had 
assigned  to  Pankey  &  Click  were  as  good  as  new  ones;  and 
that  he  replied  that  they  were  as  good  as  new  policies,  and  the 
money  would  be  paid  just  as  soon  if  there  was  a  fire;  and  that 
on  the  same  day  Dechert  issued  another  policy  on  this  same 
property  for  an  additional  insurance  of  $1,000,  making  a  total 
insurance  of  $4,000  on  the  property,  shown  to  have  cost  from 
$10,000  to  $11,000,  all  of  which  was  promptly  paid  up,  ex- 
cept the  amount  of  the  policy  here  sued  on. 

This  evidence,  we  think,  clearly  shows  that  the  plaintiff  in 
error  was  liable  to  Pankey  &  Click,  defendants  in  error,  on 
the  policy  sued  on,  and  there  being  no  question  that  there 
was  a  total  loss  by  the  fire  of  March  7, 1893,  the  insurer  was 
liable  for  the  full  amount  of  the  policy,  $1,260,  and  the  ver- 
dict of  the  jury  was  therefore  in  accordance  with  the  law  and 
the  evidence ;  and,  having  taken  this  view,  it  is  useless  for  us 
to  notice  the  third  and  last  bill  of  exception  taken  by  the 
plaintiff  in  error,  which  is  an  exception  to  the  ruling  of  the 
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Circuit  Court  of  Rockingham  county  in  refusing  to  set  aside 
the  verdict  of  the  jury  and  grant  a  new  trial;  especially  is  it 
unnecessary  to  review  this  exception,  as  this  case  does  not  in 
any  respect  come  within  the  rules  laid  down  as  governing  in 
granting  new  trials,  and  so  often  sanctioned  by  this  court. 
Gray  solves  Casey  6  Gratt.  712,  and  cases  following  it. 

We  are  therefore  of  opinion  that  tnere  is  no  error  in  any  of 
the  rulings  of  the  Circuit  Court,  and  the  final  judgment  ren- 
dered in  the  case  at  the  trial  thereof  must  be  affirmed. 

Affibmed. 
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American  Manganese  Co.  (Lim.)  v.  Virginia  Manganese  Co. 

March  28,  1895. 

1.  Construction  op  Statutes — Particular  Words  Followed  by  General  Words. — 

Where  a  particular  class  of  persons  or  things  is  mentioned  in  a  statute, 
and  general  words  follow,  the  class  first  mentioned  is  to  be  taken  as  the 
most  comprehensive,  and  the  general  words  are  to  be  restricted  to  other 
persons  or  things  of  the  same  kind^ 

2.  CoNSTRUcmoN  OF  Statutes — Section  SB99  of  the  Code — Set-off.— -TYiq  mean- 

ing of  the  words  **or  any  other  matter"  used  in  section  3299  of  the 
Code  is  restricted  by  the  enumerated  defences  which  precede  them,  and 
hence  no  set-off  can  be  pleaded  by  the  defendant  which  does  not  grow 
out  of  the  contract  in  suit.  Those  words  were  added  so  as  to  allow  not 
only  the  defences  particularly  named  in  the  preceding  part  of  the  sec- 
tion, but  all  others  of  the  same  kind  based  upon  such  contract,  or  for 
injuries  growing  out  of  it,  to  be  disposed  of  in  one  case. 

3.  CoNTRACTT — Construction — Acquiescence — Waiver. — Although  a  method  of 

ascertaining  weights  may  not  have  been  in  accordance  with  the  contract 
of  the  parties,  yet  long  continued  acquiescence,  with  full  knowledge  of 
all  the  facts,  will  constitute  a  waiver  of  the  right  to  insist  on  the  terms 
of  the  contract. 

4.  Payment — Acceptance — Discharge. — If  one  owing  a  sum  of  money,  the 

amount  of  which  is  not  ascertained  and  fixed,  offers  his  creditor  a  certain 
sum,  declaring  that  it  is  in  full  for  all  that  is  owing  him,  which  sum  is 
accepted  by  the  creditor,  such  acceptance  is  in  full  dischaige  of  the 
demand. 

Error  to  a  judgment  of  the  Circuit  Court  of  Albemarle 
county,  rendered  on  the  19th  day  of  October,  1893,  in  an  ac- 
tion of  dssumpait  wherein  the  defendant  in  error  was  the 
plaintiff,  and  the  plaintiff  in  error  was  the  defendant. 

Reversed, 
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On  the  29th  day  of  April,  1882,  the  Virginia  Manganese 
Company  enteied  into  a  contiact  under  seal  with  James  B. 
White,  Myron  C.  Davis  and  S.  M.  Donald,  by  which  the 
company  leased  and  demised  to  the  above-named  persons  a 
certain  manganese  mine  and  certain  quarries,  beds,  and  a  tract 
of  land,  '* to  hold  and  exercise  the  said  mine,  quarries,  beds 
and  seams  of  manganese  ore  *  *  *  unto  the  said  lessees 
from  the  first  day  of  May,  in  the  year  eighteen  hundred  and 
eighty-two,  for  the  term  of  five  years,  *  *  *  yielding 
and  paying  therefor  unto  said  lessor  and  its  assigns  a  royalty 
of  two  dollars  on  each  and  every  ton  of  twenty-two  hundred 
and  forty  pounds  weight  of  manganese  ore  which  shall,  dur- 
ing the  said  term,  be  raised  or  gotten  from  the  said  mine  and 
premises.'- 

The  contract  also  contains,  amongst  others,  the  following 
covenants  and  agreements,  to- wit: 

^'And  the  said  lessees  covenant  and  agree  to  make  all  ship- 
ments of  said  manganese  ore  from  the  Crimora  station  of  the 
Shenandoah  Valley  Railroad,  or  from  the  Waynesboro  depot 
of  the  Chesapeake  and  Ohio  Railroad,  and  during  the  first 
week  of  each  and  every  month  during  the  said  term,  and  in 
the  first  week  of  the  month  following  the  expiration  of  said 
term,  to  send  to  the  president  of  the  said  Virginia  Manganese 
Company  all  the  railroad  receipts  for  all  the  manganese  ore 
shipped  from  both  of  said  stations  during  the  preceding  month. 

"And  the  said  lessees  covenant  not  to  damage  said  manga- 
nese mine  and  property  in  any  greater  degree  than  is  neces- 
sary for  the  extraction  of  manganese  ore  therefrom,  in  the 
best  manner,  for  the  best  interest  of  the  lessor,  and  further  to 
work  up  all  the  said  ore  as  it  comes  that  is  not  altogether 
worthless. 

''And  the  said  lessees  covenant  that  they  will  not  permit 
any  manganese  ore  to  be  removed  from  the  said  premises  until 
the  same  shall  have  been  duly  weighed  and  entered  in  the 
Vol.  xoi — 35 
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books  hereinafter  mentioned,  and  that  they  will  daily  and  duly 
enter  and  keep  in  a  book  oi  books,  to  be  kept  foi  that  pur- 
pose, at  a  proper  office  on  the  said  premises,  a  true,  particu- 
lar, and  complete  account,  in  ^vriting,  of  all  manganese  ore 
extracted  from  the  said  mine,  and  of  the  dealings  therewith, 
and  of  the  respective  quantities  and  application  thereof,  so 
soon  as  such  respective  particulars  can  be  ascertained,  and  so 
that  the  said  royalties  payable  for  the  same  may  be  readily 
ascertained;  and  will  permit  the  lessor  and  his  agents  to  in- 
spect and  examine  the  weighing  machines  used  by  the  lessees, 
and  will  permit  the  lessor,  its  assigns  or  agents  at  all  reason- 
able times  to  enter  upon  the  said  mine  and  premises  and  the 
'works  thereof,  and  to  go  through,  survey,  measure  and  in- 
spect the  said  mine  and  works,  and  the  condition  thereof; 
and  also  at  aU  reasonable  times,  upon  demand,  to  inspect  the 
said  book  or  books,  and  all  other  books  and  entries  in  any 
wise  showing  the  quantities  of,  or  dealings  with,  any  manga- 
nese ore  raised  from  the  said  mine,  and  to  take  copies  thereof 
or  extracts  therefrom;  and  the  lessees  covenant  that  they 
will,  in  the  first  week  of  each  and  every  month  during  the 
demise  deliver  to  the  president  of  the  Virginia  Manganese 
Company,  or  the  agent  of  said  company,  a  full  and  complete 
account,  in  writing,  of  all  manganese  ore  which  in  the  course 
of  the  preceding  month  shall,  or  ought  to,  have  been  entered 
in  such  book  or  books  as  aforesaid. 

'*And  also  will,  on  the  determination  of  the  said  term 
hereby  granted,  peaceably  and  quietly  surrender  and  yield  up 
unto  the  said  lessor,  or  its  assigns,  all  the  said  mines,  works 
and  premises,  which,  having  regard  to  the  provisions  of  these 
presents  and  the  works  Avhich  may  be  carried  on  in  pui'suance 
thereof,  are  capable  of  being  so  surrendered  and  yielded  up, 
in  good  and  tenantable  condition  and  repair,  and  as  fit  for  trie 
working  of  said  mine  and  works,  so  far  as  the  destruction  and 
,  construction  of   manganese  mines  and    extraction  of   man- 
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ganese  ore  necessarily  incident  to  the  works  to  be  carried  on 
under  these  presents  will  admit  of. 

**It  is  further  agreed,  upon  the  determination  of  this  de- 
mise, the  said  lessor,  if  it  so  elect,  shall  have  the  right  to  re- 
tain and  become  the  owner  of  any  or  all  of  the  buildings,  ma- 
chinery, and  improvement  which  shall  have  been  erected,  or 
placed  upon  said  premises  by  the  said  lessees,  on  paying  to 
the  said  lessees  the  value  of  the  said  fixtures,  machinery  and 
improvements,  as  the  said  value  shall  be  fixed  by  two  compe- 
tent persons,  one  of  whom  shall  be  selected  by  the  lessees  and 
the  other  by  the  lessor;  and  in  case  the  said  persons  shaU  be 
unable  to  agree  upon  a  valuation  of  the  said  buildings,  ma- 
chinery and  improvements  then  they  shall  have  power  to  call 
in  a  thiid  person  as  arbitrator,  and  the  valuation  made  by 
them  shall  be  final." 

After  making  said  contract,  the  said  James  B.  White  and 
others  assigned  the  same,  with  the  consent  of  the  Virginia 
Manganese  Company,  to  the  plaintiff  in  error.  Subsequent- 
ly, and  after  the  expiration  of  the  lease,  to- wit:  On  the  4th 
day  of  May,  1892,  the  American  Manganese  Company  sold 
and  delivered  to  the  Virginia  Manganese  Company  certain 
personal  property,  consisting  of  the  machinery,  fixtures,  &c. 
mentioned  in  the  contract  or  lease,  and  then  on  the  leased 
premises,  at  the  agreed  price  of  $9,000.  The  Virginia  Man- 
ganese Company,  failing  and  refusing  to  make  payment,  this 
act  was  brought  to  recover  the  price  of  said  personal  property. 
To  this  action  the  defendant  pleaded  the  genreal  issue  {non 
assumpsit)^  and  two  special  pleas,  numbered  1  and  2  respec- 
tively. The  plaintiff  took  issue  on  plea  No.  1,  and  on  the 
plea  of  non  assumpsit^  and  demurred  to  plea  No.  2.  But  the 
court  overruled  said  demurrer,  and  thereupon  issue  was  joined 
on  plea  No.  2.  The  two  special  pleas  are  in  the  following 
words  and  figures,  to- wit: 
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''And  the  said  defendant,  by  its  attorney,  comes  and  says 
that  by  virtue  of  the  lease  in  the  declaraticn  mentioned  and 
the  rights  thereby  secured  to  it,  the  said  defendant  purchased 
of  the  plaintiff  the  personal  property  as  set  out  in  the  decla- 
ration. 

''And  the  said  defendant  further  avers  that,  besides  the  pro- 
visions in  said  lease  giving  defendant  the  right  to  become  the 
purchaser  of  said  personal  property  at  the  expiration  of  the 
said  lease,  said  lease  also  contained  a  provision  requiring  the 
lessee  to  pay  a  royalty  of  $2  for  each  and  every  ton  of  2,240 
pounds  of  manganese  ore  during  the  term  raised  or  gotten 
from  the  mine  on  said  premises,  and  that  the  lessee  would  not 
permit  any  manganese  ore  to  be  removed  from  the  said  pre- 
mises until  the  same  had  been  duly  weighed  and  the  weight 
thereof  duly  entered  in  a  book  or  books  to  be  kept  for  that 
purpose  at  a  proper  cffice  on  said  premises,  which  books 
should  always  be  open  to  the  inspection  of  defendant,  so  that 
the  royalty  payable  to  defendant  might  be  readily  ascertained. 
And  the  defendant  avers  that  the  plaintiff  did  not  comply  with 
the  aforesaid  provision  of  said  lease  as  to  weighing  and  ascer- 
taining the  weight  of  the  ore,  and  did  not  pay  to  the  defen- 
dant $2  for  each  ton  of  2,240  pounds  of  manganese  ore  raised 
or  gotten  from  said  mine,  but  rendered  inaccurate  accounts  of 
the  weights  of  said  ore  gotten  from  said  mine,  which  weights 
were  less  than  the  true  veights,  and  accounted  for  and  paid 
to  defendant  the  royalty  only  on  said  inaccurate  and  erro- 
neous weights. 

"Whereby  the  defendant  hath  sustained  great   loss  and 
damage,  amounting  in  the  whole  to  a  large  sum  of  money, 

to- wit:  to  the  sum  of  $ ,  of  all  which  the  said  plaintiff 

had  notice,  to- wit:  on  the  day  and  year  last  aforesaid. 

"And  the  said  defendant  says  that  the  said  damages,  amount- 
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ing  to  the  sum  of  $5,000,  are  still  unpaid,  and  are  now  due 
and  owing  from  the  said  plaintiff  to  the  said  defendant,  and 
the  said  defendant  is  ready  and  willing,  and  hereby  offers  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  to 
set  off  and  allow  the  same  against  the  said  sum  of  money 
supposed  to  be  due  and  payable  by  the  defendant  to  the  plain- 
tiff by  reason  of  the  purchase  of  the  personal  property  as 
aioresaid.  And  this  the  said  defendant  is  ready  to  verify." 
Sworn  to. 

Plea  No.  £, 

'^And  the  said  defendant,  by  its  attorney,  comes  and  says 
for  further  plea  in  this  behalf  that  by  virtue  of  the  lease  in 
the  declaration  mentioned,  and  the  rights  thereby  secured  to 
it,  the  said  defendant  purchased  of  the  plaintiff  the  personal 
property  set  out  in  the  declaration.  And  said  defendant  fur- 
tber  avers  that,  beside  the  provision  in  said  lease  giving  defen- 
dant the  right  to  become  the  purchaser  of  said  personal  prop- 
erty at  the  expiration  of  said  lease,  said  lease  also  contained 
provisions  by  which  the  said  plaintiff,  as  assignee  of  the  origi- 
nal lessees,  was  bound  to  conduct  its  operations  in  said  mine 
in  a  proper  and  judicious  manner  according  to  the  approved 
customs  of  mining,  and  not  to  damage  said  manganese  mine 
and  property  in  any  greater  degree  than  was  necessary  for  the 
extraction  of  manganese  ore  therefrom  in  the  best  manner  for 
the  interest  of  the  lessor,  and  to  surrender  said  property  at 
the  expiration  of  said  lease  to  defendant  in  good  and  tenant- 
able  condition  and  repair;  but  the  said  plaintiff  did  not  per- 
form nor  regard  its  said  promises  and  undertakings,  but  con- 
ducted its  work  and  operations  and  mining  in  such  a  careless, 
indifferent,  unskillful,  reckless  and  improper  manner  that,  at 
the  expiration  of  said  lease,  the  said  property  of  defendant 
'vas  greatly  injured  and  damaged,  and  in  that  condition  was 
returned  to  defendant. 
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^'Whereby  the  defendant  has  sustained  great  loss  and  dam- 
age, amounting  in  the  whole  to  a  large  sum  of  money,  to- wit: 
the  sum  of  $15,000,  of  all  which  the  said  plaintiff  had  due 
notice,  to- wit:  on  the  day  and  year  last  aforesaid. 

**And  the  said  defendant  says  that  the  said  damages, 
amounting  to  the  sum  of  $15,000,  are  still  unpaid  and  are  now 
due  and  owing  from  the  said  plaintiff  to  the  said  defendant, 
and  the  said  defendant  is  ready  and  willing,  and  hereby  offers, 
in  pursuance  of  the  statute  in  such  case  made  and  provided,  to 
set  off  and  allow  the  same  against  the  said  sum  of  money  sup- 
posed to  be  due  and  payable  by  the  defendant  to  the  plaintiff 
by  reason  of  the  purchase  of  the  personal  property  as  afore- 
said.    And  this  the  said  defendant  is  ready  to  verify." 

Sworn  to. 

Monthly  settlements  for  royalties  were  made  during  the 
term  of  the  lease,  and  an  account  furnished  showing  amount 
of  ore  shipped  the  preceding  month,  and  adjusting  weights, 
and  in  each  instance  a  receipt  was  given  "in  full  for  the  above 
account."  These  settlements  were  made  on  the  railroad 
weights  of  the  ore  at  the  point  of  destination,  and  after  the 
ore  had  dried.  And,  while  it  is  true  that  some  objections 
were  made  because  "they  were  taking  a  percentage  off  the 
net  weights  on  account  of  water  claimed  to  be  with  the  ore," 
yet  receipts  in  full  of  the  above-mentioned  character  were 
given  each  month,  and  the  president  of  the  defendant  com- 
pany testified:  "I  never  made  any  pointed  protest  in  writing 
until  1891."  The  defendant  company  had  full  knowledge 
from  the  beginning  that  the  deductions  were  being  made. 

"It  was  agreed  between  plaintiff  and  defendant  that  the 
sum  of  $4,618.47  w^ould  represent  the  royalty  at  $2  a  ton  on 
the  difference  between  weights  taken  at  the  washer,  on  the 
property,  and  the  railroad  weights  by  which  latter  settlements 
for  royalty  were  made  monthly  during  the  continuance  of  the 
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Evidence  was  introduced  by  both  the  plaintiff  an( 
fendant  as  to  the  condition  of  the  mines  on  the  termii 
the  lease,  but  it  is  deemed  unnecessary  to  insert  it  he 

The  defendant,  in  open  court,  *' admitted  the  co 
and  justness  of  the  plaintiff's  claim,"  and  thereupon, 
being  argued  and  submitted  on  the  evidence  adduced, 
found  the  following  verdict,  to- wit: 

''We,  the  jury,  find  for  the  plaintiff,  and  assess  its 
at  $9,000,  with  interest  on  82,250,  part  thereof  fron 
1892;  on  $1,687.50,  another  part  thereof,  from  July 
on  $1,687.50,  another  part  thererof,  from  September 
on  $1,687.50,  another  part  thereof,  from  November 
on  $1,687.50,  the  residue  thereof,  from  January  4,  1^ 
ject  to  a  set-off  of  $7,381.53,  on  account  of  improper 
of  mining  operations,  with  interest  from  January 
until  paid." 

Whereupon  the  plaintiff  moved  the  court  to  set  j 
verdict  and  grant  it  a  new  trial,  on  the  ground  that 
was  contrary  to  the  law  and  evidence,  and  that  the 
awarded  the  defendant 'were  excessive.     But  the  coi 
ruled  the  motion,  and  the  plaintiff  excepted.     The  c 
tified  the  evidence  and  not  the  facts. 

Hichard  P.  Bell^  for  ths  plaintiff  in  error. 

Tho8,  S.  Martin  and  Geo.  Perkins^  for  the  defe 
error. 

Buchanan,  J.  :  The  first  assignment  of  error  in  tl 
to  the  ibCtion  of  the  Circuit  Court  in  overruling  the  < 
of  the  plaintiff  in  error,  which  was  the  plaintiff  in  t 
below,  to  special  pJea  Ko.  2,  filed  by  the  defendant. 

The  demurrer  raises  the  question  whether  under  oi 
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(section  3299  of  the  Code),  allowing  special  pleas  of  set-off  to 
be  filed,  a  defendant  caa  set  up  a  claim  for  uoliquidated  dam- 
ages founded  upon  a  contract  other  than  the  .contract  sued  on 
by  the  plaintiff.  The  claim  of  the  defendant  that  the  contract 
sued  on  and  the  contract  set  up  in  its  plea,  for  the  alleged 
breach  of  which  it  seeks  damages,  are  parts  of  the  samt?  con- 
tract, cannot  be  sustained,  as  the  pleadings  show  very  clearly 
that  they  are  separate  and  distinct  agreements.  The  defendant 
insists  that  the  provisions  of  section  3299  of  the  Code,  which  sd- 
lows  a  defendant  to  plead  **any  other  matter,  as  would  entitle 
him  either  to  recover  damages  at  law  from  the  plaintiff  or  the 
person  under  whom  the  plaintiff  claims,  or  to  relief  in  equity, 
in  whole  or  in  part,  against  the  obligation  of  the  contract"  sued 
on,  is  sufficiently  broad  to  allow  him  to  plead  *'any  cause  of 
action  arising  also  on  contract,  express  or  implied,  and  exist- 
ing at  the  commencement  of  the  action,  and  such  counter- 
claim may  be  either  for  liquidated  or  unliquidated  damages." 
If  the  term  ^'or  any  other  matter"  authorizes  a  defendant 
to  make  such  a  defense,  is  it  not  also  sufficiently  broad  to  au- 
thorize him  to  set  up  any  claim  for  damages  that  may  be  due 
him  arising  out  of  tort  as  well  as  contract,  and  existing  when 
plea  is  filed  as  well  as  when  the  action  is  brought  ?  Why 
limit  it  to  claims  arising  out  of  contracts,  or  to  causes  of  action 
existing  when  the  plaintiff  institutes  his  action?  There  is 
nothing  in  the  term  **or  any  other  matter"  which  justifies  a 

construction  which  would  include  the  one  and  exclude  the 

• 

other.  The  language  of  the  term  ''or  any  other  matter"  is 
sufficiently  broad,  considered  by  itself,  to  include  both  of  the 
defenses  named ;  but  considered  in  coimection  with  its  context 
and  tested  by  settled  rules  of  construction,  I  do  not  think  it 
includes  either.  One  of  these  rules  of  construction  is  that 
general  words  may  be  limited  to  the  same  genus  or  class  as 
the  specific  words  which  precede  them. 
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In  Sutherland  on  Statutory  Construction  (section  268)  it  is 
said  that  ^'when  there  are  general  words  following  particular 
and  specific  words,  the  former  must  be  confined  to  things  of 
the  same  kind." 

In  Broom's  Legal  Maxims  (side  page  651)  the  rule  is  laid 
down  as  follows:  ''Where  a  particular  class  [of  persons  or 
things]  is  spoken  of,  and  general  words  follow,  the  class  first 
mentioned  is  to  be  taken  as  the  most  comprehensive,  and  the 
general  words  treated  as  referring  to  matters  ejusdem  generis 
with  such  class;  the  effect  of  general  words  when  they  follow 
particular  words  being  thus  restricted." 

Sedgwick,  in  his  work  on  Construction  of  Statutes  (page 
361),  says:  *' Where  general  words  follow  particular  words, 
the  rule  is  to  construe  the  former  as  applicable  to  things  or 
persons  particularly  mentioned." 

The  decisions  of  the  courts  fully  sustain  the  text- writers, 
that  this  is  the  true  rule  of  construction  in  such  cases,  subject 
to  certain  limitations  not  nex5esssary  to  be  mentioned  here. 
Oity  of  Lynchburg  v.  Norfolk  <&  W.  R.  R.  Co.,  80  Va.  237; 
Ashbury  Railway,  i&e,,  Co.  v.  Riche,  L.  R.  7  H.  L.,  at  pages 
664,  665;  Insurance  Co.  v.  Hamilton,  12  App.  Cas.  484,  486; 
People  V.  New  York  d&  M.  B.  Ry.  Co.,  84  N.  Y.  565;  State 
V.  McGarry,  21  Wis.  496;  St.  Louis  v.  Laughlin,  49  Mo.  559. 

Applying  this  rule  of  construction  to  the  language  under 
consideration,  and  the  conclusion  necessarily  follows  that  un- 
Hquidated  damages  based  upon  breach  of  a  contract,  other 
than  the  contract  sued  on  by  the  plaintiff,  cannot  be  set  up  in 
a  plea,  under  section  3299  of  the  Code.  The  particular  de- 
fenses provided  for  in  the  preceding  words  of  that  section  are: 
(1)  Failure  in  the  consideration  of  the  contract;  (2)  fraud  in 
its  procurement ;  (3)  breach  of  warranty  of  the  title  or  the 
soundness  of  personal  property,  for  the  price  or  value  whereof 
he  entered  into  the  contract. 

Each  of  these  defenses  is  based  upon  matters  directly  con- 
VoL.  xoi — 36 
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nected  with,  and  injuries  growing  out  of,  the  contract  sued 
on.  The  ''plain  purpose"  of  the  legislature  in  enacting  that 
section  of  the  Code,  as  it  now  stands,  was,  as  Judge  Moncure 
says  in  Huff  y,  Brayles^  26  Gratt.  283,  285,  ''to  give  precisely 
the  same  measure  of  relief,  on  a  plea  filed  under  the  same,  as 
could  be  obtained  in  an  independent  action  brought  for  the 
same  cause,  and  to  prevent  one  cause  of  action  from  being 
divided  into  two. ' '  The  term  ' ' or  for  any  other  matter' '  v^  as 
added  so  that  such  purpose  could  be  fully  accomplished  by 
allowing,  not  only  the  defenses  particularly  and  specifically 
named  in  the  preceding  part  of  the  section,  but  to  allow  all 
defenses  of  that  character  or  kind  based  upon  such  contract, 
or  for  injuries  growing  out  of  it,  to  be  disposed  of  in  one  case. 
This  is  the  construction  put  upon  it  by  Mr.  Minor  and  Mr. 
Barton  (4  Minor's  Inst.  p.  796;  1  Bart.  Law.  Prac.  514);  and 
is,  I  think,  clearly  the  true  construction.  The  Circuit  Court 
ought,  therefore,  to  have  sustained  the  demurrer  to  special 
plea  No.  2. 

The  second  assignment  of  error  is  as  to  the  mode  of  ascer- 
taining the  damages  resulting  to  the  defendant  for  the  alleged 
breach  of  the  contract  set  up  in  special  plea  No.  2,  but  since 
that  question  cannot  arise  upcn  the  next  trial  of  the  cause, 
it  is  unnecessary  to  decide  it. 

The  next  and  last  assignment  of  error  is,  that  the  jury, 
upon  the  evidence  in  the  cause,  ought  not  to  have  fOand  that 
anything  was  due  the  defendant  for  royalties  on  manganese 
ore,  as  claimed  by  the  defendant  in  special  plea  No.  1,  ajid 
that  the  verdict  of  the  jury  on  this  question  was  contrary  to 
the  evidence,  and  should  have  been  set  aside. 

The  contract  of  lease  provided  that  the  manganese  ore  taken 
from  the  leased  premises  should  be  weighed  before  it  was 
shipped,  but  the  contract  is  not  definite  and  clear  whether  the 
ore  was  to  be  weighed  as  it  came  wet  from  the  washer,  and  a 
royalty  of  $2  per  ton  paid  on  that  wet  weight,  or  whether  it 
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was  to  be  weighed  after  it  had  dried  out,  and  the  royalty  paid 
on  Its  dry  weight.  The  evidence,  considered  on  a  demurrer 
to  evidence,  shows  that  the  ore  as  it  came  wet  from  the  washer 
was  about  3  per  cent,  heavier  than  it  was  thirty -six  hours 
afterwards.  The  ore  was  weighed  as  it  came  wet  from  the 
washer,  and  was  at  once  shipped  by  the  railroad  lo  Pennsyl- 
vania, and  weighed  by  the  railroad  company  when  it  reached 
its  destination,  and  upon  such  railroad  weight  tLe  freights 
were  paid  and  the  royalties  adjusted -at  the  beginning  of  each 
month,  for  the  ore  shipped  the  preceding  month,  during  the 
seven  years  the  plaintiff  operated  the  lease.  A  full  statement 
of  the  ore  shipped  each  month,  the  adjustment  made  as  to 
weights,  and  the  condition  of  the  accounts  between  the 
parties  for  such  month,  were  furnished  by  the  plaintiff  to  the 
defendant  at  the  beginning  of  each  month  for  the  preceding 
month.  With  each  statement  a  check  was  sent  in  payment 
of  the  balance  appearing  to  be  due  for  such  month,  and  le- 
ceipts  taken  every  month  by  the  plaintiff  from  the  defendant 
in  the  following  words^  except  as  to  dates  and  amounts: 

'^Received,  March  9th,  1891,  of  the  American  Manganese 
Company,  Limited,  twenty-four  hundred  twenty-two  63-100 
dollars  in  full  for  the  above  account. 

*'$2,422.63." 

The  defendant  does  not  seem  to  have  been  entirely  satisfied 
with  the  plan  of  weighing  adopted  by  the  plaintiff,  and  made 
objections  frequently  to  the  deductions  made  on  the  net 
weights,  but  it  continued  during  the  whole  seven  years  to  re- 
ceive these  monthly  statements,  returns  and  payments,  and  to 
give  receipts  in  full  for  the  balance  due  according  to  each 
monthly  statement  and  return.  If  the  defendant  objected  to 
the  method  adopted  by  the  plaintiff  for  ascertaining  the 
amount  of  manganese  ore  upon  which  it  was  to  receive  royal- 
ties, or  had  cause  of  complaint  that  the  statements  and  returns 
made  were  incorrect  for  any  cause,  it  was  its  duty  to  have 
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made  known  and  to  have  insisted  on  its  objections  to  the 
plaintiff,  and  to  have  refused  to  make  monthly  settlements, 
receive  payment,  and  give  receipts  in  full,  as  i1  did. 

Although  the  methods  of  ascertaining  the  weight  of  the 
manganese  ore  may  not  have  been  in  accordance  with  the 
agreement  of  the  parties,  the  long-continued  acquiescence  of 
the  defendant  in  such  methods,  with  full  knowledge  of  all  the 
facts,  was  a  waiver  of  its  rights  to  insist  upon  the  tenns  of 
such  contract  upon  that  point.  If  one  owing  a  sum  of  money, 
the  amount  of  which  is  not  ascertained  and  fixed,  offers  his 
creditor  a  certain  sum,  declaring  that  it  is  in  full  for  all  that 
is  owing  him,  which  sum  is  accepted  by  the  creditor,  such  ac- 
ceptance is  in  full  discharge  of  the  demand.  Danohue  v. 
Woodbury^  6  Cush.  148;  McDanieU  v.  Lapham,  21  Vt.  222, 
etc. ;  McDcmiels  v.  Banh^  29  Vt.  23<^,  etc. 

Again,  if  the  defendant  knew  of  any  irregularity  or  had 
ground  of  complaint  at  the  time  these  monthly  statements, 
returns  and  payments  were  made,  it  was  the  duty  of  the  de- 
fendant to  have  made  known  and  insisted  upon  its  objections 
then;  but,  if,  instead  of  doing  so,  it  accepted  such  payments, 
and  gave  i  eceipts  in  f uU  for  the  amounts  shown  to  be  due  by 
such  setlements  and  returns,  it  is  concluded  by  the  original 
amounts  as  f uUy  as  if  formal  and  final  settlement  of  accounts 
had  been  made  between  the  parties,  and  the  defendant  cannot 
now  go  behind  such  settlements  and  receipts  in  fuU  without 
showing  that  there  was  fraud  or  mistake  in  weighing  the  ore, 
or  in  making  returns  thereof,  according  to  the  method  actually 
adopted  for  weighing  and  making  such  returns.  ShUlingford 
V.  Good,  trustee,  95  Pa.  St.  25-34. 

The  verdict  of  the  jury  was  contrary  to  the  evidence  upon 
the  issue  made  upon  this  plea,  and  the  court  ought  to  have 
set  aside  the  verdict  upon  that  ground,  on  the  motion  of  the 
plaintiff. 
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I  am  of  opinion,  therefore,  that  the  judgment  of  the  trial 
court  should  be  reversed,  the  verdict  set  aside,  and  a  new  trial 
ordered,  to  be  had  in  accordance  with  this  opinion. 

The  other  judges  concur  with  Buchanan,  J. 
Rbvebsed. 
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-^v  '??\\  Waring  and  Wife  v.  Bosher's  Adm'r  and  Others. 

March  28,  1895. 

1.  Wills — Construction — Expressed  Intent. — The  object  in  construing  wills  is 

to  arrive  at  the  true  intent  of  the  testator,  but  that  intent  is  to  be 
gathered  from  the  language  u^ed ;  for  the  object  of  construction  is  not 
to  ascertain  the  presumed  or  supposed,  but  the  expressed  intention  of 
the  testator;  that  is,  the  meaning,  which  the  words  of  the  will  cor- 
rectly, interpreted,  convey.  A  clearly  expressed  intention  in  one  portion 
of  a  will  is  not  to  yield  to  a  doubtful  construction  in  another  portion. 

2.  Wills — Construction — Inconsistent  Clauses — General  and  Specific  Provisions. 

If  two  provisions  of  a  will  are  inconsistent,  the  latter  must  prevail. 
And  if  there  be  inconsistency  between  a  general  and  specific  provision, 
the  specific  must  prevail,  no  matter  in  what  order  they  come. 

3.  Wills — Construction — Case  in  Judjinent. — A  testator,  by  the  first  clause  of 

his  will,  devises  .real  estate  to  a  daughter ;  by  the  second  clause,  he 
devises  to  two  other  daughters  certain  real  and  personal  property,  and 
**all  income  from  the  ferry  and  all  other  sources  during  their  lives  ;" 
by  the  fourth  clause,  he  devises  to  his  two  sons  certain  real  estate,  and 
then  provides  that  **  the  city  and  marine  st«>cks  I  give  to  O.  M. 
Bosher's  two  children,  William  and  Grabriella  Bosher,  and  Greorge  L. 
Bosher's  daughter,  Ella  F.  Bosher,  the  city  stock  to  William  and 
Gabriella,  and  the  marine  stock  to  Ella  F.  Bosher.'* 
Held:  The  last  clause  vests  in  Ella  F.  an  absolute  interest  in  the  marine 
stock  from  che  time  of  the  death  of  the  testator. 

Appeal  from  decrees  of  the  Circuit  Court  of  King  William 
country,  pronounced  June  5,  1894,  and  October  2,  1894. 

Reversed. 

This  was  a  suit  in  chancery  instituted  in  the  Circuit  Court 
of  King  William  county  by  Thomas  F.   Waring  and  EUa  F. 
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his  wife,  who,  before  her  marriage,  was  Ella  F.  Bosher, 
against  the  aJministrator,  with  the  will  annexeJ,  of  William 
Bosher,  deceased,  and  others.  The  object  of  the  suit  was  to 
have  the  will  of  William  Bosher,  deceased,  construed,  and  to 
have  delivered  to  the  female  complainant  forty-five  shares  of 
stock  of  the  Virginia  Fire  and  Marine  Insurance  Company, 
charged  to  have  been  bequeathed  to  her  by  said  will,  and  to 
recover  the  dividends  paid  on  said  stock  since  the  death  of 
the  testator. 


Pollard  tfe  Sands^  for  the  appellants. 
Wm,  R.  Aylett^  for  the  appellees. 
Keith,  P.,  delivered  the  opinion  of  the  court. 

The  last  will  and  testament  of  William  Bosher,  which  was 
probated  in  the  County  Court  of  King  William  county,  Feb- 
ruary 23,  1885,  devises,  by  the  first  clause  thereof,  a  tract  of 
land  to  his  daughter  Martha  Ann  Dabne3\ 

By  the  second  clause  he  provides  for  his  daughters  Mary 
Jane  Smoot  and  Margaret  R.  Bosher,  by  giving  to  them,  or 
the  survivor  of  them,  the  plantation  on  which  he  resided, 
with  all  his  household  and  kitchen  furnituie,  money  on  hand, 
hoises,  cows,  and  faiming  tools,  and  "all  income  from  the 
ferry  and  all  other  sources  during  their  lives,  they  to  pay 
all  my  debts,  and  all  claims  either  may  have  against  me  to 
be  cancelled  as  paid." 

"Third.  At  the  death  of  my  daughters,  M.  J.  Smoot,  and 
M.  R.  Bosher,  I  give  to  my  daughter,  Martha  Ann  Dabney, 
and  Gabriella  Scott  and  their  children,  the  ferry  and  lots  in 
Old  Hanover  town.    , 

The  fourth  clause  of  the  will  is  as  follows:  "I  give  unto 
my  sons   George   L.   Bosher,   and  Charles  M.    Bosher  and 
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Thomas  J.  Bosher  my  house  and  lot  in  Richmond,  they  to 
have  the  bones  of  my  children  buiied  theie  to  be  temoved  to 
my  family  buiying  ground  in  King  William  county.  I  hold 
of  T.  J.  Bosher  notes  and  am  security  for  him  on  two  notes, 
if  he  pays  them  (his  notes  I  give  to  him).  The  city  and  ma- 
rine stocks  I  give  to  C.  M.  Bosher's  two  children  William 
and  Gabriella  Bosher  and  George  L.  Bosher's  daughter  Ella 
F.  Bosher,  the  city  stock  to  William  and  Gabriella  and  the 
marine  stock  to  Ella  F.  Bosher.  If  it  is  necessary  for  my 
daughters  Mary  J.  Smoot  and  Margaret  R.  Bosher  to  have 
trustees,  thev  will  name  them." 

By  a  codicil  to  his  will  he  declares  that  '^all  given  to  M. 
J.  Smoot  and  Margaret  R.  Bosher  I  give  in  fee  simple  to  do 
as  they  please  with.  (Signed)  William  Bosher;"  and  as  this 
codicil  in  no  wise  affects  the  question  to  be  decided,  it  need 
not  be  again  adverted  to. 

This  bill  was  filed  by  Thomas  L.  Waring  and  Ella  F.,  his 
wife,  who  was  Ella  F.  Bosher.  They  complain  that  Thomas 
J.  Bosher,  administrator  of  William  Bosher,  deceased,  has 
refused  to  pay  over  to  Ella  F.  Waring  the  Virginiqi  Fire  and 
Marine  stock  bequeathed  by  the  will,  but  that  he  has  since 
the  death  of  the  testator  paid  over  the  annual  dividends  upon 
said  stock  to  Mary  Jane  Smoot  and  Margaret  R.  Bosher, 
claiming  that  it  was  a  part  of  the  income  of  the  testator's 
estate,  and  passed  to  them  under  the  second  clause  of  the  will 
above  referred  to. 

It  seems  that  Mary  Jane  Smoot  is  dead,  and  that  Margaret 
R.  Bosher  is  a  lunatic. 

The  case  was  duly  matured  for  hearing  in  the  Circuit  Court 
of  King  William  county,  and  that  court  decided  that  the  ad- 
ministrator's construction  of  the  will  was  correct;  that  the 
income  from  this  stock  during  the  lifetime  of  Mary  Jane  Smoot 
and  Margaret  R.  Bosher  was  payable  to  them,  and  that  Mary 
Jane  Smoot  being  dead,  one-half  of  the  stock  was  to  be  de- 
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livered  to  the  plaintiffs,  and  the  other  half  was  to  be  held 
under  the  control  of  the  court  in  this  cause  to  be  delivered  to 
Ella  F.  Waring  at  the  death  of  Margaret  R.  Bosher;  that  in 
the  meantime  the  dividends  thereon  were  to  be  paid  to  the  com- 
mittee of  Margaret  K.  Bosher.  It  also  gave  Ella  F.  Waring 
a  decree  for  so  much  of  the  dividends  upon  one-half  of  the 
said  stock  as  had  accrued  since  the  death  of  Mary  J.  Smoot, 
which  occurred  on  the  7th  of  September,  1886.  From  this 
decree  Waring  and  wife  obtained  an  appeal  and  supersedeas 
from  one  of  the  judges  of  this  court. 

The  object  of  courts  in  construing  wills  is  to  arrive  at  the 
true  intent  of  the  testator,  but  that  intent  is  to  be  gathered 
from  the  language  used.  *' Conjecture,''  it  has  been  said, 
"cannot  be  permitted  to  usurp  the  place  of  judicial  conclusion, 
nor  supply  what  the  testator  has  failed  sufficiently  to  indi- 
cate." Wooten  V.  Hedd,  12  Gratt.  206.  "The  intention 
must  be  collected  from  the  words  of  the  will,  for  the  object  of 
construction  is  not  to  ascertain  the  presumed  or  supposed,  but 
the  expressed,  intention  of  the  testator,  that  is,  the  meaning, 
which  the  words  of  the  will,  correctly  interpreted,  convey." 
Catcher  v.  Hatcker^  80  Va.  171.  "A  clearly  expressed  inten- 
tion in  one  portion  of  the  will  is  not  to  yield  to  a  doubtful 
construction  in  any  other  portion  of  the  instrument."  Eed- 
field  on  Wills,  434;  Schouler  on  Wills,  section  468. 

Applying  these  universal  canons  of  construction  and  inter- 
pretation to  the  will  in  this  case,  and  the  question  seems  free 
from  all  doubt.  The  second  clause  of  the  will,  as  we  have 
seen,  after  bequeathing  to  Mary  Jane  Smoot  and  Margaret 
H.  Bosher  certain  real  and  personal  property,  further  declares, 
"I  give  them  all  income  from  the  ferry  and  all  other  sources 
during  their  lives,  they  to  pay  all  my  debts.  All  claims 
either  may  have  against  me  to  be  cancelled  as  paid."  And 
just  here  it  may  be  well  to  advert  to  a  fact  upon  which  the 
counsel  for  appellees  dwelt  with  great  feeling  and  eloquence. 
Vol.  xoi — 37 
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It  appears  that  Margarec  K.  Bosher  has  been  sorely  afliicted ; 
that  she  is  a  lunatic,  and  at  present  confined  within  one  of  the 
asylums  of  this  State.  Her  counsel  claim  that  her  condition 
made  her  the  peculiar  object  of  the  tenderness  and  provident 
care  of  her  father,  and  this  perhaps  should  have  been  so,  but 
it  does  not  appear  upon  the  face  of  the  will.  There  is  noth- 
ing in  the  will  from  which  it  can  be  gathered  that  William 
Bosher  felt  to  her  any  greater  sense  of  duty,  or  any  greater 
sentiment  of  affection,  than  that  which  he  manifested  to  his 
daughter,  Martha  Ann  Dabney,  and  to  her  children.  Mary 
Jane  Smoot,  another  daughter,  whose  name  is  coupled  with 
that  of  Margaret  K.  Bosher  in  the  same  clause  of  the  will, 
appears  to  have  shared  equally  with  her  unfortunate  sister 
the  afifection  and  bounty  of  their  father.  There  is  no  tenn 
of  endearment  used  with  respect  to  any  of  them,  but,  as  far 
as  the  affection  and  duty  of  the  father  can  be  gathered  from 
the  terms  of  the  will,  it  seems  to  have  been  extended  in  equal 
measure  to  all  of  his  children,  and  to  the  descendants  of  such 
as  were  dead.  The  claim  that  he  gave  to  Mary  J.  Smoot 
and  Margaret  R.  Bosher  *'all  income  from  the  ferry  and  other 
sources  during  their  lives,"  (if  the  word  ''income"  is  to  have 
the  latitudinous  construction,  for  which  the  counsel  for  appel- 
lees contends),  proves  too  much.  It  Avould  embrace  as  well  the 
emoluments,  profits,  and  returns  derived  from  the  subjects 
bequeathed  to  Mary  Ann  Dabney,  George  L.  Bosher,  Charles 
M.  Bosher,  and  Thomas  J.  Bosher,  as  the  dividends  upon  the 
city  and  marine  stocks  bequeathed  to  William  and  Gabriella 
Bosher,  and  the  plaintiff,  Ella  F.  Waring;  but  it  nowhere 
appears  that  any  claim  has  boen  asserted  to  the  income  or 
revenue  derived  from  any  of  these  sources,  or  that  the  adminis- 
trator has  felt  himself  bound  to  appropriate  the  rents  of  the 
house  and  lot  bequeathed  to  him  and  his  brothers,  to  the  sup- 
port of  his  unhappy  sister.  There  can  be  no  doubt  that  the 
natural  construction  of  the  language  used  in  the  bequest  to 
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Ella  F.  Bosher  of  the  marine  stock  vests  in  her  an  absolute 
interest  from  the  time  of  the  death  of  the  testator.  It  has 
been  done  by  clear,  unambiguous,  explicit  words,  and  it  is 
not  to  be  controlled  by  the  mere  inferences  and  arguments 
derived  from  the  language  in  a  former  part  of  the  will.  If 
two  provisions  in  a  will  are  inconsistent,  the  latter  must  pre- 
vail, and  no  matter  in  what  order  they  may  come,  between  a 
general  and  a  specific  provision,  the  specific  must  prevail.  We 
have  then  a  general  gift  of  **all  income  from  the  ferry  and  all 
other  sources  during  their  lives"  to  Mary  Jane  Smoot  and 
Margaret  R.  Bosher.  We  have  the  specific  bequest  of  the 
city  and  marine  stocks  to  William  and  Gabriella  Bosher,  and 
Ella  F.  Bosher;  and,  as  though  this  language  were  not  precise 
enough  and  positive  enough  to  satisfy  the  testator,  he  goes  on 
to  make  it  more  precise  and  more  specific  by  providing  that 
the  city  stock  shall  go  to  William  and  Gabriella,  and  the 
marine  stock  to  Ella  F.  Bosher.  Language  so  plain,  precise, 
and  unambiguous  cannot  be  rendered  more  intelligible  by  any 
eflPort  at  interpretation. 

We  are  of  opinion  that  the  Circuit  Court  erred  in  the  con- 
struction which  it  placed  upon  the  will  of  William  Bosher, 
deceased,  and  that  its  decree  should  have  been  that  the  forty- 
five  shares  of  the  marine  stock,  in  the  bill  and  proceeding 
mentioned,  should  be  transferred  to  the  plaintiffs,  who  should 
also  have  recovered  the  dividends  thereon  since  the  death  of 
the  testator. 

Rbversbd. 
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CoNEAD  V.  Smith. 
April  4,  1896. 

1.  Nbqotiable  Note — Joint  Makers — Renewal — New  Note — Separate  TVoiwac- 
tion. — Nearly  a  month  after  the  protest  of  a  n^otiable  note  on  which 
two  makers  are  bound,  one  of  the  makers,  for  the  purpose  of  pajring 
the  note,  executes  his  two  negotiable  notes,  dated  on  the  day  of  their 
execution,  and  with  one  exception  endorsed  by  new  endorsers,  and  has 
the  same  discounted  and  the  proceeds  placed  to  his  personal  credit  in 
bank.  Out  of  the  money  thus  obtained  he  pays  the  original  note  by 
his  individual  check,  and  the  note  is  marked  paid  by  him  and  delivered 
to  him,  and  he  assigns  the  same  to  an  endorser  of  one  of  the  new  notes. 
This  is  not  a  renewal  of  the  first  note,  but  an  independent  transaction, 
and  the  assignee  of  that  note  is  entitled  to  demand  of  the  other  joint 
maker  of  it  the  payment  of  one-half  thereof  for  the  sole  benefit  of  such 
assignee,  and  to  the  exclusion  of  the  other  endorsers  of  the  new  notes. 

Appeal  from  a  decree  of  the  Corporation  Court  of  the  city 
of  Winchester,  pronounced  July  31,  1893. 

Reversed, 

This  was  a  creditors'  bill  filed  by  Wm.  G.  Kiger,  suing  on 
behalf  of  himself  and  all  other  creditors  of  James  B.  Taylor, 
deceased,  against  the  personal  representative  and  heirs  of  said 
Taylor.  Pending  the  suit,  there  were  several  references  to 
commissioners  to  take  accounts  of  debts  against  the  estate  of 
said  Taylor,  and  also  to  make  enquiries  as  to  his  real  estate, 
and  its  fee-simple  and  annual  rental  value.  On  the  coming  in 
of  one  of  these  reports  the  present  controversy  arose.     The 
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facts  relating  to  this  controversy  appear  in  the  opinion  of  the 
court. 

John  J.   WiUiams^  for  the  appellant. 

Barton  cfe  Boyd^  for  the  appellees. 

RiELY,  J.,  delivered  the  opinion  of  the  court. 

On  the  16th  of  December,  1873,  Jas.  B.  Taylor  and  W.  G. 
Kiger  made  their  joint  negotiable  note  to  the  Shenandoah 
Valley  National  Bank  of  Winchester,  for  $2,400,  payable 
one  hundred  and  twenty  days  after  date,  and  German  Smith 
endorsed  it.  When  it  fell  due  on  the  18th  of  April,  1874,  it 
.was  not  paid ;  and  being  protested  for  non-payment,  the  lia- 
bility of  Smith  for  its  payment  Avas  thereby  fixed.  In  the 
meantime  Taylor  had  died. 

The  note  remained  in  bank  unpaid  until  the  15th  of  May, 
1874,  when,  the  bank  demanding  its  payment,  Kiger,  for  the 
purpose  of  raising  the  money  to  pay  it,  made  two  notes  of 
$1,200  each,  payable  one  hundred  and  twenty  days  after  date. 
On  one  of  the  notes,  German  Smith  became  first  endorser, 
and  Holmes  Conrad  second  endorser;  and  on  the  other,  John 
P.  Seevers  was  the  only  endorser.  When  these  notes  ma- 
tured, en  the  15th  of  September,  1874,  they  were  renewed  by 
the  maker  with  the  same  endorsers;  but  when  the  latter  notes 
became  due  on  the  16th  of  January,  1875,  Kiger  induced  Con- 
rad to  become  the  sole  endorser  on  another  note  for  $1,200, 
with  which  was  taken  up  the  note  for  that  amount  on  which 
German  Smith  was  first  endorser  and  Conrad  second  endorser, 
upon  the  agreement  of  Kiger  to  assign  to  Conrad,  as  collateral 
security  to  indemnify  him  against  loss  by  reason  of  such  en- 
dorsement, the  old  note  of  Taylor  and  Kiger  for  $2,400,  which 
had  been  paid  by  Kiger  on  the  15th  of  May,  1874,  when  the 
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first  notes  for  $1,200  were  executed,  and  for  one-half  of  which 
Kiger  had  a  claim  against  the  estate  of  his  joint  maker,  Ja». 
B.  Taylor;  and  upon  the  further  agreement  to  assign  also  a 
bond  for  $1,000,  subject  to  several  large  credits,  which  he 
held  against  the  said  estate.  The  note  so  given  by  Kiger, 
with  Conrad  as  sole  endorser,  was  subsequently  paid  by  the 
latter. 

When  the  other  note  for  $1,200,  which  was  endorsed  by 
Seeyers,  fell  due  on  the  16th  of  January,  1875,  it  was  taken 
up  by  a  new  note  made  by  Kiger  with  German  Smith  as  first 
endorser  and  Seevers  as  second  endorser.  This  note,  when  it 
matured,  was  paid  by  Smith. 

It  is  contended  by  the  counsel  for  German  Smith  that  the 
two  notes  for  $1,200  each,  given  on  the  15th  of  May,  1874, 
were  merely  in  renewal  of  the  note  of  Taylor  and  Kiger  for 
$2,400,  and  that  Smith  having  been  the  sole  endorser 
thereon,  and  having  paid  one  of  the  two  notes  for  $1,200,  he 
was  subrogated  to  the  right  of  the  bank  for  the  sum  he  had 
so  paid,  and  that  he,  and  not  Kiger,  or  Conrad  as  assignee 
of  Kiger,  was  entitled  to  collect  the  one-half  of  the  note  for 
$2,400  from  the  estate  of  Jas.  B.  Taylor.  The  court  below, 
by  its  decree  entered  in  a  creditors'  suit  brought  for  the  settle- 
ment of  Taylor's  estate,  held  that  Smith  and  Conrad  were 
entitled  to  share  proportionately  the  said  claim,  and  from  this 
decree  Conrad  appealed. 

The  facts  and  circumstances  disclosed  by  the  record  do  not 
sustain  the  contention  ot  the  counsel  for  the  appellee.  The 
two  notes  for  $1,200  executed  on  the  15th  of  May,  1874,  were 
made  by  Kiger  alone,  to  raise  the  money  to  pay  the  pretested 
note  of  Taylor  and  himself.  They  were  not  given  at  or  as  of 
the  maturity  of  the  old  note.  They  had  not  the  same  makers 
as  it.  The  endorsers,  with  the  exception  of  German  Smith, 
were  different  persons  and  new  parties,  with  different  liabili- 
ties.    Conrad  had  no  knowledge  of  the  use  that  was  to  be 
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made  of  the  proceeds  of  the  notes,  and  did  not  then  know  of 
the  existence  of  the  note  for  $2,400,  nor  for  several  years 
afterwards.  The  two  notes  were  discounted  by  the  bank, 
and  their  entire  proceeds  passed,  not  to  the  bank  to  be  applied 
by  it  to  the  payment'  of  the  note  of  Taylor  and  Kiger  for 
$2,400,  but  to  the  credit  of  the  private  and  personal  running 
account  of  Kiger  with  the  bank,  subject  to  his  check.  He 
drew  his  individual  check  on  the  bank  for  the  payment  of  the 
Taylor  and  Kiger  note,  and  it  was  paid  out  of  the  moneys 
with  the  bank  to  his  credit.  It  was  not  simply  stamped 
'*Paid,"  but  was  endorsed,  and  the  endorsement  officially 
signed  by  the  cashier  of  the  bank  in  his  own  handwriting: 
*'Paid  by  Wm.  G.  Kiger,  May  15,  1874.  H.  M.  Brent, 
Cashier";  and  when  so  cancelled,  was  delivered  to  Kiger. 
These  facts  show  conclusively  that  the  execution  of  the  two 
notes  for  $1,200  each,  on  the  15th  of  May,  1874,  was  a  sepa- 
rate and  independent  transaction,  and  that  they  had  no  con- 
nection with  the  note  of  Taylor  and  Kiger  for  $2,400.  When 
discounted  by  the  bank,  they  constituted  a  new  loan  from  it 
to  Kiger,  and  were  not  in  form  or  substance  a  renewal  of  the 
old  note..  The  latter  was  paid  by  Kiger,  one  of  the  joint 
makers;  the  liability  of  Smith,  the  endorser,  thereby  dis- 
charged; and  the  note  extinguished,  except  as  evidence  of  a 
claim  by  Kiger  to  be  reimbursed  by  Taylor's  estate  for  his 
part.  ]No  claim  against  Taylor's  estate  through  or  by  means 
of  the  said  note,  or  right  of  subrogation,  could  accrue  to 
Smith.  His  liability  as  endorser  was  absolutely  discharged, 
and  his  entire  connection  with  the  note  severed,  when  Kiger 
paid  it.  To  Kiger  alone  remained  any  right  on  the  said  note; 
and  it  was  to  him,  ouly  evidence  of  his  right  to  recover  one- 
half  of  it  from  Taylor's  estate.  He  had,  therefore,  clearly 
the  right  to  assign  it  to  Conrad,  and  Conrad  the  right  to  col- 
lect it,  without  in  the  least  infringing  on  any  right  of  Smith, 
for  he  had  no  claim  to  it,  either  at  law  or  in  equity. 
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Nor  has  he  just  cause  to  complain  of  the  result.  He  was 
the  sole  endorser  on  the  note  of  Taylor  and  Kiger  for  $2,400, 
both  of  whom  were  insolvent  when  it  matured.  By  the  pay- 
ment of  it  by  Kiger  from  the  proceeds  of  the  two  notes  for 
$1,200  each,  he  was  discharged  from  that  entire  liability. 
When  Conrad  became  the  sole  endorser  on  the  note  for 
$1,200,  on  which  Smith  was  prior  endorser  to  Conrad,  he  was 
released  from  liability  on  that  note  also.  It  was  a  new  and 
self-imposed  liability  when  he  became  first  endorser  on  the 
other  note  for  $1,200  on  which  Seevers  had  been  the  only  en- 
dorser, and  he  cannot  complain — at  least  of  Conrad — that  he 
had  to  pay  it. 

The  Corporation  Court  of  the  city  of  Winchester  erred  in 
apportioning  between  Smith  and  Conrad  the  claim  of  Kiger 
against  the  estate  of  Taylor  for  one-haif  of  the  note  for 
$2,400,  which  Taylor  and  Kiger  jointly  owed,  and  which 
Kiger  wholly  paid;  and  its  decree,  which  is  appealed  from, 
must  be  reversed. 

Kevbbsed. 
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Young  &  Wife  v.  Ellis. 
April  4,  1895. 

1.  Mining  Privileges — License — Lease, — An  agreement  under  seal  to  pay 

for  certain  mining  and  prospecting  rights  and  privileges  a  specified  sum 
annually  until  actual  mining  operations  commence,  and  thereafter  so 
much  per  gross  ton  for  all  ores  mined  and  shipped,  is  not  a  mere  license 
revocable  at  the  will  of  the  grantor,  but  is  a  mining  lease,  voidable  only 
upon  &ilure  to  comply  with  its  terms. 

2.  Contracts — How  Construed. — ^Every  contract  must  receive  a  reasonable 

construction.  R^ard  should  be  had  to  the  intention  of  the  parties, 
their  situation,  the  subject  matter  of  the  agreement  and  the  object  to 
be  attained.  But  a  construction  which  would  be  unreasonable  and  un- 
just is  to  be  avoided,  if  it  can  be  done  consistently  with  the  terms  of 
the  agreement,  and  that  construction  which  is  most  obviously  just  is 
to  be  favored  as  most  in  accordance  with  the  presumed  intention  of  the 
parties. 

3.  Agreements— TVmtf  of  Performance  Not  Specified — Yearly  Payments, — An 

agreement  to  pay  money,  no  time  being  specified,  is  an  agreement  to 
pay  on  demand ;  an  agreement  to  pay  money  yearly,  is  an  agreement  to 
pay  at  the  end  of  the  year  from  the  date  of  the  agreement ;  while  an 
agreement  to  do  some  collateral  thing,  no  time  being  specified,  is  an 
agreement  to  do  it  within  a  reasonable  time. 

4.  Contracts — Performance—Hindrance — Estoppel— A  covenantor  is  excused 

from  performing  his  part  of  an  agreement  when  the  other  party  hinders 
the  performance.  And  when  so  hindered,  the  covenantee  will  be 
estopped  from  setting  up  the  default  of  the  covenantor. 

Appeal  from  two  decrees  of  the  Circuit  Court  of  Franklin 
county,  pronounced  respectively,  May  19,  1892,  and  October 
27,  1892,  in  a  chancery  suit  wherein  appellants  were  the  com- 
plainants, and  the  appellee  was  the  defendant. 
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The  opinion  states  the  case. 

Anderson  <&  Hairaton  and  DiUard  &  Lee^  for  the  appellants. 

Dennis  dk  Saunders^  for  the  appellee. 

C ABDWELL,  J.  5  delivered  the  opinion  of  the  court. 

By  au  indenture  dated  March  11,  1889,  but  executed  July 
8,  1889,  and  recorded  in  the  clerk's  office  of  Franklin  County 
Court,  July  30,  1889,  Armstead  Young,  Jr.,  and  Abagail,  bis 
wife,  appellants,  in  consideration  of  one  dollar  in  hand  paid, 
and  the  covenants  and  agreements  of  J.  D.  Ellis,  of  Phila- 
delphia, Pa.,  appellee,  contained  in  the  indenture,  granted  to 
Ellis  ''the  right  and  privilege  of  entering  upon"  a  tract  of 
land  belonging  to  Young's  wife,  situated  in  Franklin  county, 
Va.,  containing  seventy  acres,  and  fully  described,  ''  for  the 
purpose  6f  examining,  testing,  and  searching  for  minerals  and 
fossil  substances  of  every  nature  and  kind  whatsoever,  and 
petroleum  oil,  and  of  excavating,  examining,  mining,  and 
quarring  for  paving  stones  or  any  of  the  above  named  and 
described  substances  or  minerals,"  and  ''to  such  an  extent  as 
Ellis  might  desire,  either  in  prosecuting  and  searching  for 
minerals  and  stones,  or  in  opening,  boring,  or  working  such 
mines  as  he  may  discover  upon  the  land  or  any  part  thereof;" 
Ellis  to  have  the  light  "to  erect  and  maintain  such  buildings 
and  machinery  and  fixtures  as  may  be  necessary  to  sufficiently 
work  said  mines,  including  any  and  all  kinds  of  improved 
machinery  and  methods,"  &c.,  "and  also  the  use  of  timber- 
lands  and  water  necessary  and  requisite  in  working  the  same; 
and  also  the  right  of  ingress  and  egress  to  any  mine  or  mines 
discovered  on  the  lands;"  Ellis  agreeing  on  his  part  to  pay 
Young  and  wife  "  $25  per  year,  in  the  event  the  said  minerals 
are  not  adtually  mined,  said  rental  of  $25  to  be  credited  on 
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the  royalty  herein  specified  whenever  actual  mining  com- 
mences;" and,  further,  to  pay  Young  and  wife  ''ten  cents 
per  gross  ton  for  all  the  ores  mined  and  shipped  from  said 
lands  quarter-yearly,  and  at  the  end  of  each  quarter  during 
the  existence  of  this  lease,  or  the  time  under  which  the  mines 
shall  be  worked,  and  for  the  use  and  rent  of  said  lands;"  and 
he  further  covenants  and  agrees  that  he  will  not  commit  or 
permit  any  unnecessary  damage  to  the  land,  &c.  The  inden- 
ture contains  these  further  provisions:  ''and  it  is  further 
agreed  that  this  lease  is  to  extend  and  continue  for  the  period 
of  ninety-nine  years  from  the  date,  provided  the  party  of  the 
second  part  pays  the  amount  hereinbefore  agreed  to  be  paid, 
and  at  th€»  time  or  times  agreed  to  be  paid,  and  in  default  of 
which  this  lease  and  agreement  shall  be  void;  and  the  party 
of  the  first  part  may  re-enter  into  the  possession  of  said  lands 
and  premises,  and  the  whole  thereof,  and  remove  and  eject  the 
party  of  the  second  part,  and  all  persons  claiming  under  and 

through  him,  therefrom ;  and,-  if  not  worked  for ' —  years 

this  lease  is  void;"  and  in  consideration  of  the  premises,  and 
of  one  dollar  to  Young  and  wife  paid,  they  further  covenanted 
and  agreed  to  and  with  Ellis,  his  heirs  and  assigns,  that  they 
would  at  any  time  vnthin  five  years  from  the  date  of  the  in- 
denture dell  and  convey  to  Ellis  or  his  assigns  the  lands,  to- 
gether with  the  buildings  and  improvements  thereon,  at  the 
price  of  one  thousand  dollars. 

This  paper  is  signed,  sealed,  and  acknowledged  by  Young 
and  wife,  but  not  by  Ellis. 

At  the  rules  held  in  the  clerk's  office  of  Franklin  Circuit 
Court  on  the  third  Monday  in  April,  1892,  Young  and  wife 
filed  their  bill  of  complaint  against  Ellis,  setting  out  the  mak- 
ing and  execution  of  the  indenture  above  referred  to,  which 
they  call  a  lease,  and  charged  that  Ellis  had  not  as  yet  com- 
menced mining  upon  the  land,  nor  paid  complainants  ten  cents 
per  gross  ton  for  any  ore^  and  had  not  paid  them  the  $25  as 
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he  promised  to  do  until  actual  mining  commenced,  and  had 
not  released  to  complainants  the  said  deed  of  lease,  but  that 
it  still  remained  as  a  cloud  upon  their  title  to  said  tract  of 
land ;  and  further  charged  that  Ellis  had  never  taken  posses- 
sion of  the  land  by  virtue  of  the  lease;  the  prayer  of  the  bill 
being  that  Ellis  might  be  required  to  show  cause  why  the  lease 
should  not  be  set  aside  and  declared  null  and  void,  and  that 
the  same  be  set  aside  and  declared  null  and  void,  &c. 

A  number  of  witnesses  were  examined  on  behalf  of  both 
complainants  and  defendant,  and  on  October  27,  1892,  the 
cause  came  on  regularly  to  be  heard  by  the  Circuit  Court  of 
Frg,nklin  county,  upon  the  bill,  the  answer  of  Ellis  then  filed 
by  leave,  with  replication  thereto,  and  the  depositions  of 
witnesses,  when  the  court  decreed  that,  upon  the  payment  by 
Ellis  to  Mrs.  Young  within  thirty  days  from  that  date  of  the 
amounts  that  were  due  to  her,  viz.,  on  the  11th  day  of  March, 
1890,  $25,  and  on  the  11th  day  of  March,  1892,  $25,  with 
interest,  then  complainants'  bill  should  stand  dismissed  as  of 
the  day  of  payment,  with  cost  to  the  defendant;  and  at  the 
May  term  of  the  court,  1893,  the  cause  coming  on  again  to 
be  heard  upon  the  papers  formerly  read,  and  on  the  decree  of 
the  October  term,  1892,  the  decree  is  as  follows:  *  *  * 
^*It  appearing  to  the  court  that  the  complainants  have  refused 
to  accept  the  amounts  decreed  them  at  that  term  (October 
term),  because  the  same  was  not  offered  within  thirty  days 
from  the  date  of  said  decree,  the  court  doth,  therefore,  ad- 
judge, order,  and  decree  that  upon  the  defendant  depositing 
in  Franklin  bank  the  amounts  decreed  to  be  paid  to  the 
female  complainant  by  the  decree  aforesaid,  to  her  order,  or 
to  the  order  of  her  attorneys,  *  *  *  that  this  suit  shall 
stand  dismissed  as  of  the  date  of  said  deposit."  It  appears 
from  the  record  that  the  deposit  required  by  this  last  decree 
was  made  in  the  Franklin  bank  on  May  25,  1893,  whereby 
the  decree  became  final,  and  the  cause  stood  dismissed,  and 
from  this  decree  an  appeal  was  allowed  to  this  court. 


Digitized  by  VjQOQlC 


Va.]  Young  v.  Ellis.  301 

Opinion. 

The  sole  question  to  be  disposed  of  here  is,  whether  the  Cir- 
cuit Court  of  Franklin  county  erred  in  refusing  to  decree, 
upon  the  lecord  as  it  then  stood,  the  indenture  executed  by 
Young  and  wife  to  Ellis,  null  and  void. 

The  autliorities  cited  by  appellants'  counsel  to  sustain  the 
contention  that  this  instrument  is  only  a  revocable  license,  are 
all,  or  nearly  all,  cases  arising  on  either  parol  agreements  or- 
written  contracts  wherein  the  licensee  does  not  promise  or 
undertake  anything  more  than  to  pay  a  royalty  on  the  ore, 
oil,  or  minerals  raised  from  the  mines  or  weUs,  while  in  the 
case  here  Ellis  agrees  by  the  acceptance  of  the  indenture  to 
pay  as  a  consideration  for  the  rights  or  pri\Tleges  given  him,  a 
certain  sum  of  $25  per  year  until  actual  mining  commences; 
that  is  to  say,  Ellis  is  bound  to  pay  this  sum  whether  he 
mines  or  not.  Every  contract  must  receive  a  reasonable  con- 
struction. An  agreement  to  pay  money,  no  time  being  speci- 
fied, is  held  to  be  an  agreement  to  pay  the  same  on  demand, 
and  an  agreement  to  pay  money  yearly  is  an  agreement  to 
pay  at  the  end  of  the  year  from  the  date  of  the  agreement; 
Avhlle  an  agreement  to  do  something  other  than  to  pay  money, 
no  time  being  expressed,  means  a  promise  to  do  it  in  a  reason- 
able time.  Cowan  v.  Radford  Iron  Co.^  83  Va.  550;  Wa/r- 
ren  v.  Wheder,  8  Metcalf  97;  Atwood  v.  Coll,  16  Pick  227; 
Ryam,  v.  Hall,  13  Metcalf  520;  Thompson  v.  Ketcham,  8 
Johns.  146. 

Regard  should  be  had  to  the  intention  of  the  parties  con- 
tracting, and  such  intention  should  be  given  effect.  To  arrive 
at  this  intention,  regard  is  to  be  had  to  the  situation  of  the 
parties,  the  subject  matter  of  the  agreement,  the  object  which 
the  parties  had  in  view  at  the  time  and  intended  to  accom- 
plish. A  construction  should  be  avoided,  if  it  can  be  done 
consistently  with  the  terms  of  the  agreement,  which  would  be 
unreasonable  or  unequal,  and  that  construction  which  is  most 
obviously  just  is  to  be  favored  as  most  in  accordance  with  the 
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presumed  intention  of  the  parties.  Cowan  v,  Radford  Iron 
Co,^  supra;  Howeih  v.  Anderson^  25  Tex.  557;  Warners. 
Hitchins^  5  Barb.  666;  HaUoway  v.  Lacy^  4  Humphrey  468. 
Applying  these  rules  to  the  agreement  of  Young  and  wife  with 
Ellis,  we  find  no  difficulty  in  holding  that  it  is  not  a  mere 
license  revocable  at  the  will  of  Young  and  wife,  but  a  grant 
of  a  right  and  privilege  based  upon  a  valuable  consideration — 
a  mining  lease — ^tbat  has  become  common  in  Virginia  in  the 
development  of  her  resources,  and  only  voidable  at  the  insti- 
tution of  this  suit  for  the  failure  of  Ellis  to  pay  the  sum  cer- 
tain of  $25  annually  due  on  the  lease.  Bainbridge  on  mines, 
168;  El8W07*th  V.  Minn.  Rwy.  Extension  Co,^  31  Minn.  543 
Johnstown  Iron  Co.  v.  Cambria  Iron  Co.  et  aZs. ,  8  Casey  241 
Pomeroy  on  Contracts,  sec.  66;  Silshy  v.  Trotter^  29  N.  J., 
Eq.  228,  232;  State  v.  BeU,  92  Amer.  Decisions,  658,  and 
cases  cited. 

A  covenantor  is  excused  from  performing  his  part  of  an 
agreement  when  the  other  party  hinders  the  performance. 
12  Amer.  &  Eng.  Enc.  1003.  The  evidence  in  this  case  shows 
that  Ellis  made  every  reasonable  effort  to  pay  Young  and  wife 
the  sum  of  $25  due  at  the  end  of  the  first  year  from  the  date 
of  this  lease,  and  clearly  discloses  a  purpose  on  the  part  of 
Yo'ing  and  wife  to  hinder  the  performance  of  this  provision 
in  the  lease  by  Ellis,  as  the  means  of  avoiding  their  contract. 
One  witness  testifies  that  he  went  to  Young's  house  two  days 
before  this  money  was  due,  in  1890,  with  $25  in  gold,  saw  a 
lady  whom  he  took  to  be  Young's  wife,  and  told  her  that  his 
business  was  to  pay  Young  the  $25  due  on  the  Ellis  lease,  but 
she  told  witness  that  Young  was  in  the  Brown  Hill  and  she 
did  not  know  where  to  find  him.  Witness  further  testified 
that  Young  had  said  to  him  previous  to  this,  that  if  he  (wit- 
ness) could  annul  the  lease  he  could  make  some  money  by  the 
operation,  and  that  he  saw  Young  after  the  visit  to  his  house, 
and  told  him  that  the  money  was  in  bank  at  Eocky  Mount 
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for  him.  Another  witness  testifies  -that  he  went  to  the  house 
of  Young  on  the  day  before  this  money  was  due,  with  $25  in 
gold  to  pay  the  amount  due  by  Ellis  on  the  lease,  showed  the 
money  to  Young's  wife,  told  her  what  he  had  come  for,  and 
asked  her  where  Young  was,  and  was  told  by  her  that  he  had 
gone  across  the  mountain  about  four  miles  to  plow ;  that  wit- 
ness waited  till  nearly  night  and  Young  did  not  come,  when 
he  told  Mrs.  Young  that  if  he  could  find  no  one  to  pay  this 
money  to,  he  would  leave  it  in  the  bank  where  Young  could 
get  it,  and  asked  her  to  tell  him  so  for  witness ;  that  in  refer- 
ring to  the  lease  Mrs.  Young  said  she  did  not  know  anything 
about  it,  or  would  not  have  anything  to  do  with  it.  It  is 
further  shown  that  Young,  who  had  been  acting  for  his  wife 
in  this  entire  matter,  had  expressed  to  one  of  the  witnesses 
examined  great  anxiety  to  get  rid  of  the  lease  to  Ellis  on 
account  of  a  better  ofler  made  him  for  the  property.  This 
evidence  is  wholly  uncontradicted,  save  by  Young  and  wile 
who  were  examined  on  their  own  behalf,  notwithstanding 
Young's  incompetency  as  a  witness  for  his  wife  at  that  .time, 
and  shows  clearly  that  the  non-payment  by  Ellis  of  the  sum 
d'le  by  him  al  the  end  of  the  first  year  of  the  lease  was  due  1o 
the  mala  Jides  of  Young  and  wife,  and  they  are  thereby 
estopped  from  setting  up  Ellis'  default  in  this  respect  to  avoid 
their  contract.  It  is  true  that  Ellis  did  not  offer  the  amount 
due  on  the  lease  in  1891  before  the  suit  was  brought,  but  as 
he  says  in  his  answer,  it  ^ould  seem  to  be  folly  to  be  oflfering 
money  to  a  party  who  was  evidently  trying  to  escape  from  a 
contract  made  with 'him. 

We  are  of  opinion  that,  upon  the  case  as  it  stood  at  the 
hearing,  the  Circuit  Court  of  Franklin  county  did  not  err  in 
refusing  to  annul  the  lease  from  Young  and  wife  to  Ellis,  but 
as  to  the  right  of  Young  and  wife  to  have  this  lease  annuled 
upon  any  state  of  facts  arising  after  the  decree  of  May  the 
19,  1893,  showing  that  Ellis  had  defaulted  in  the  payment  of 
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the  annual  sum  of  $25,  as  specified  in  the  lease,  or  failed  or 
refused  to  operate  the  mines  within  a  reasonable  time,  we  ex- 
press no  opinion.  It  appearing,  however,  upon  the  face  of 
the  two  decrees  entered  in  this  cause,  that  the  Circuit  Court 
has  omitted  to  require  Ellis  to  deposit  the  sum  due  by  him, 
according  to  the  lease,  on  March  11,  1891,  in  the  Franklin 
bank,  to  the  credit  of  Young  and  wife,  or  their  attorneys, 
the  decree  of  May  19,  1893,  in  this  respect  will  be  corrected, 
and,  when  so  corrected,  is  aflirmed. 

Affirmed. 
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Georgia  Home  Insurance  Co.  v.  Bartlett,  Trustee. 
Apbil  4,  1895. 

1.  Fire  Insubancb — Change  of   Title  or  Pos$emon — Trusleeg — Receiver. — ^A 

policy  of  insarance  against  loss  by  fire,  issued  at  the  instance  of  trus- 
tees, on  property  on  which  there  is  a  deed  of  trust  to  secure  creditors — 
the  loss,  if  any,  payable  to  the  trustees  as  their  interest  may  appear — ^and 
which  contains  a  provision  that  **  if  any  change  takes  place  in  the  title, 
or  possession  of  the  property,  whether  by  sale,  or  judicial  decree,  with- 
out notice  to  the  company  and  its  consent  endorsed  thereon,  then  the 
policy  shall  be  void,**  is  not  avoided  by  the  resignation  of  the  trustees 
and  the  substitution  of  another  trustee  in  their  room  and  stead,  nor  by 
the  appointment  of  a  receiver  in  the  place  of  the  trustees  to  take  charge 
of  the  property  and  let  the  same  and  collect  the  rents.  The  change 
contemplated  by  the  policy  refers  only  to  such  a  sale  or  disposition  of 
the  property  as  causes  all  interest  of  the  assured  in,  or  control  over,  the 
property  to  cease.  The  object  of  the  provision  is  to  guard  against  a 
diminution  of  the  motive  for  vigilance  on  the  part  of  the  assured. 

2.  Insubance  Policy — How  Construed.— Insar&nce  policies  are  to  be  strictly 

construed  against  the  insurer,  and  liberally  in  fiivor  of  the  insured. 

Error  to  a  judgment  of  the  Circuit  Court  of  Page  county, 
rendered  April  21,  1894,  in  an  action  of  assumpsit j  wherein 
the  defendant  in  error  was  the  plaintiff,  and  the  plaintiflf  in 
error  was  the  defendant. 

Affirmed. 

The  opinion  states  the  case. 

Eppa  Iluntouy  Jr.^  for  the  plaintiff  in  error. 
YoL.   xci— 39 
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The  property  covered  by  the  policy  of  insuiance  in  litiga- 
tion in  this  suit  was  consumed  by  fire  on  the  5th  day  of  No- 
vember, 1891.  The  policy  was  issued  on  the  23d  day  of  Au- 
gust, 1891,  and  contained  the  following  provision,  ''or  if  any 
change  takes  place  in  the  title  or  possession  of  the  property, 
whether  by  sale  or  judicial  decree,  then  the  policy  shall  be 
void." 

It  is  admitted  no  change  has  taken  place  in  the  title  to  the 
property,  but  it  is  maintained  that  a  change  did  take  place  in 
the  possession,  and  that  the  policy  was  therefore  void. 

In  whose  possession  was  this  property  at  the  date  of  the 
policy  ? 

On  the  18th  day  of  April,  1891,  the  Valley  Land  and  Im- 
provement Company  conveyed  the  property  to  five  trus- 
tees (three  of  whom  were  residents  and  two  non-residents)  to 
secure  certain  debts.  No  power  was  given  by  the  terms  of 
this  deed  of  trust  to  the  trustees  to  take  possession  of  the 
property  conveyed  by  it.  They  had  nothing  but  the  power 
to  sell  the  property  upon  default  in  the  payment  of  the  debts. 

On  the  3d  of  August,  1891,  certain  creditors  of  the  company 
filed  their  bill  asking  the  court  to  enjoin  a  sale  of  the  property, 
which  had  been  advertised  by  the  trustees,  and  further  pray- 
ing for  the  appointment  of  a  receiver  to  take  charge  of  the 
property,  and  that  the  trusts  might  be  administered  under 
the  orders  of  the  court.  The  company  and  the  five  trustees 
were  parties  to  the  suit. 

On  the  5th  day  of  August,  1891,  the  three  resident  trustees 
gave  notice  to  the  general  manager  of  the  company  to  pay  all 
rents  to  them. 

On  the  10th  day  of  August,  1891,  the  court  entered  a  de- 
cree in  the  creditor's  suit,  refusing  to  enjoin  the  sale,  and  re- 
fusing to  appoint  a  receiver. 

The  policy  of  insurance  was  issued  on  the  23d  of  August, 
1891.     It  therefore  appears  that  at  the  date  the  property  was 
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insured  it  was  in  the  possession  of  the  Valley  Land  and  Im- 
provement Company.  The  three  resident  trustees  had  notified 
the  general  manager  to  pay  over  all  rents  to  them,  but  if  this 
could  be  construed  into  taking  possession  of  the  property  it 
was  only  by  the  acquiescence  of  the  company,  and  its  agents. 

It  cannot  be  maintained  that  the  court  was  in  possession  of 
this  property  at  this  time.  The  bill  in  the  creditors  suit  al- 
leges that,  ''the  trustees  therein  named  had  failed  and  refused, 
and  still  fail  and  refuse  to  take  possession  of  the  property 
named  in  said  deed."  The  bill  prays  for  the  appointment  of 
a  receiver.  The  decree  of  the  10th  of  August,  1891,  recites 
this  prayer  of  the  bill  and  refuses  ''to  grant  the  injunction 
and  to  appoint  the  receiver  as  prayed  for,"  &c. 

It  cannot,  therefore,  be  maintained  that  the  court  by  the 
decree  of  August  10,  1891,  took  possession  of  the  property, 
because  by  its  express  terms  it  refused  to  do  so.  Therefore, 
at  the  date  of  the  policy  the  possession  of  this  property  was 
not  in  the  trustees,  nor  in  the  court,  but  was  in  the  Valley 
Land  and  Improvement  Company.  This  company  had  a  gen- 
eral manager  and  had  a  tenant  in  charge  of  the  Luray  [nn. 

The  three  resident  trustees,  had,  with  the  acquiescence  of 
the  company,  notified  the  general  manager  to  pay  over  the 
rents  to  them. 

In  whose  possession  was  this  property  at  the  date  of  the 
fire  ?  On  the  26th  day  of  September,  1891,  a  second  decree 
was  entered,  in  this  creditor's  suit,  which  recites  the  resigna- 
tion of  the  five  original  trustees,  and  appoints  J.  Kemp  Bart- 
lett, Jr.,  substituted  trustee  in  their  place,  with  all  of  their 
"powers  and  duties  and  responsibilities,"  and  further  directs 
him  to  "take  charge  of  all  the  real  estate  of  the  defendant 
company,  including  the  Luray  Inn,  with  full  power  to  make 
a  lease,"  &c. 

In  October,  1891,  Bartlett  executed  bond,  and  took  posses- 
don  of  the  property  under  this  decree. 
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It  is  apparent  by  its  terms  that,  by  the  decree  of  Septem- 
ber 26,  1891,  Bartlett  was  not  only  appointed  substituted 
trustee  with  all  the  duties,  powers  and  responsibilities  con- 
ferred upon  the  five  original  trustees  by  the  terms  of  the  deed 
of  trust,  but  additional  powei^s,  not  possessed  by  the  original 
trustees,  are,  by  the  terms  of  this  decree,  conferred  upon  the 
substituted  trustee.  He  is  to  take  charge  of  all  of  the  real 
estate  of  the  defendant  company,  with  full  power  to  make  a 
lease  of  it.  These  are  the  exact  powers  which  receivers  pos- 
sess, and  make  Bartlett  in  addition  to  his  powers  as  substi- 
tuted trustee,  a  receiver.  In  Kerr  on  Receivers,  page  2,  a 
receiver  is  thus  defined,  ''A  receiver  is  an  indifferent  person 
between  parties,  appointed  by  the  court  to  collect  and  receive 
the  rents,  issues  and  profit  of  land,  or  the  produce  of  personal 
estate,  or  other  things  in  question,  pending  the  suit,  which  it 
does  not  seem  reasonable  to  the  court  that  either  party  should 
do."  Now  what  is  the  effect  of  the  appointment  of  a  re- 
ceiver upon  the  possession  of  the  property  ? 

When  a  receiver  is  appointed  by  a  court  to  take  charge 
of  property,  it  is  in  the  possession  of  the  court  by  the  re- 
ceiver as  its  oflcer.  Thompson  v.  PhoBnix  Ins.  Co.^  136  U. 
S.  136.  The  effect  of  the  appointment  of  a  receiver  on  the 
possession  of  the  property  is  clearly  stated  in  Kerr  on  Re- 
ceivers, pages  157  and  158. 

''Parties  to  the  suit  removed  from  possession.  In  appoint- 
ing a  receiver  the  court  of  chancery  takes  possession  of  the 
property  over  which  the  receiver  is  appointed,  by  the  hands 
of  its  officer."  ''Parties  removed  from  possession  by  the  ap- 
pointment. The  effect  of  the  appointment  of  a  receiver  is  to 
remove  the  parties  to  the  suit  from  the  possession  of  the 
property." 

But  the  Valley  Land  and  Improvement  Company  (as  well 
as  the  three  resident  trustees)  was  a  party  to  this  suit,  and 
was   by  this  decree  removed   from   the  possession   of  this 
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property,  and  the  Circuit  Court  of  Page  county,  through  J. 
Kemp  Bartlett,  Jr. ,  its  receiver,  took  possession  of  the  same, 
and  continued  in  possession  of  it  to  the  date  of  the'  fire. 

The  possession  at  the  date  of  the  policy  was  in  the  Valley 
Land  and  Improvement  Company. 

The  possession  at  the  date  of  the  fire  was  in  the  Circuit 
Court  of  Page  county,  through  J.  Kemp  Bartlett,  Jr.,  its  re- 
ceiver. The  policy,  by  its  terms,  provides  that  when  such  a 
change  of  possession  takes  place  the  policy  is  void.  This  is 
the  contract  of  the  parties,  and  upon  the  contract  the  claim 
of  the  plaintiffs  must  stand  or  fall.  There  was  a  change  in 
the  fad  of  the  possession. 

This  was  the  very  condition  of  affairs  to  which  the  provi- 
sion in  the  policy  by  its  terms  applied,  and  to  which  it  was  in- 
tended to  apply. 

It  may  be  conceded  that  if  the  court  had  appointed  the 
three  resideat  trustees,  receivers,  it  would  not  have  avoided 
the  policy.  There  would  have  been  in  that  case  no  change  in 
the  fact  of  possession.  It  is  possible  that  if  the  court  had  ap- 
pointed any  one  of  the  three  original  trustees,  who  probably 
held  as  partners  {per  mie  et  per  tout)  there  would  have  been 
no  change  in  the  fact  of  possession. 

It  may  also  be  conceded  that  a  mere  change  of  trustees 
would  not  have  avoided  the  policy,  because,  by  the  terms  of 
the  deed  of  trust,  the  trustee  had  no  right  to  the  possession. 
It  is  believed  that  a  change  of  trustees,  under  a  deed  of  trust, 
where  the  trustees  were  legally  in  possession  of  the  property 
under  the  provisions  of  the  deed  of  trust,  would  violate  this 
clause  and  invalidate  the  policy. 

The  test  to  be  applied  in  each  case  is  whether  the  fact  of 
possession  has  been  charged. 

It  is  true  the  same  tenant  was  continued  in  charge  of  the 
property  by  the  receiver.  But  the  clause  against  the  change 
of  possession  does  not  refer  to  a  change  of  tenants  or  occu- 
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pancy,  but  it  refers  to  the  right  of  possession.     1  May  on  In- 
surance (3  ed.  1891)  sec.  273  A. 

For  these  reasons  it  is  maintained  that  there  was  a  change 
in  the  possession  of  the  property,  between  the  time  at  which 
the  policy  was  issued  and  the  date  of  the  fire,  which  avoided 
the  policy,  and  for  this  reason  the  instructions  granted  the 
paintiff  in  the  trial  court  are  erroneous. 

MarshaU  McCormick  and  Charles  M,  Brown ^  for  the  de- 
fendant in  error. 

Harbison,  J. :  This  is  an  action  of  assumpsit,  brought  in 
the  Circuit  Court  of  Page  county,  by  the  Valley  Land  and 
Improvement  Company,  for  the  use  of  J.  Kemp  Bartlett, 
Jr.,  trustee,  against  the  Georgia  Home  Insurance  Company, 
to  obtain  judgment  upon  a  policy  of  insurance  executed  by 
the  defendant  on  the  23d  day  of  August,  1891,  upon  the 
property  of  the  Valley  Land  and  Improvement  Company, 
situated  at  Luray,  in  the  county  of  Page. 

On  the  21st  day  of  April,  1894,  the  following  verdict  was 
rendered,  *'We,  the  jury,  find  for  the  plaintiff,  and  asses*?  the 
damages  at  $4,308.84,  with  interest  from  January  28,  1892, 
till  paid."  The  question  presented  for  our  consideration  was 
raised,  upon  the  trial,  by  the  Circuit  Court  refusing  to  give 
the  folloAving  instruction,  asked  for  by  the  defendant. 

*'The  court  further  instructs  the  jury  that  if  there  is  any 
change  in  the  possession  of  the  property  insured,  between  the 
date  of  the  policy  and  the  date  of  the  fire,  without  the  con- 
sent or  knowledge  of  the  company,  the  jury  must  find  for  the 
defendant,  unless  the  said  company  has  waived  the  said  pro- 
vision of  the  said  policy." 

There  were  other  instructions  asked  for  by  the  plaintiff  and 
refused  by  the  court,  but,  in  the  view  taken  of  this  case,  it  is 
only  necessary  to  consider  the  one  quoted. 
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The  policy  of  insurance  sued  upon  contains  the  following, 
usual  provision:  ^^Or  if  any  change  takes  place  in  the  title  or 
possession  of  the  property^  whether  hy  sale  or  judicial  decree^ 
"without  notice  to  the  company  and  its  consent  endorsed  thereon^ 
t/ien  the  policy  shall  be  void.^^ 

It  is  claimed  by  the  insurance  company  that  after  the  policy 
was  executed,  there  was  a  change  of  the  possession  of  the 
property  insured,  and  consequently  a  forfeiture  under  the 
clause  just  quoted. 

The  facts  disclosed  by  the  record  are  as  follows  :  On  the 
18th  day  of  April,  1891,  the  Valley  Land  and  Improvement 
Company,  duly  incorporated,  conveyed  a  very  large  amount 
of  real  and  personal  property,  including  the  Luray  Inn  and 
Caverns,  in  Page  county,  to  H.  J.  Smoot  and  four  others,  as 
trustees,  to  secure  a  heavy  general  indebtedness  due  from  said 
company.  On  the  Ist  day  of  May,  1891,  the  company  leased 
the  Luray  Inn,  together  with  the  grounds  and  curtilage, 
which  had  been  conveyed  in  the  deed  of  trust,  to  one  Frederick 
W.  Evans. 

On  the  3d  day  of  August,  1891,  certain  creditors  of  the 
company  filed  their  bill  in  the  Circuit  Court  of  Page  county, 
asking  the  court  to  enjoin  a  sale  of  the  property,  which -had 
been  advertised  by  the  trustees,  and  further  praying  for  the 
appointment  of  a  receiver  to  take  carge  of  the  property,  and 
that  the  trust  might  be  administered  under  the  orders  of  the 
court.  On  the  10th  day  of  August,  1891,  the  court  entered 
a  decree  declining  to  appoint  a  receiver,  or  to  enjoin  the  sale, 
but  directed  the  trustees  to  proceed  to  sell  the  property  on 
the  terms  prescribed  by  the  deed  of  April  18,  1891,  and  to  re- 
port any  sale  made,  to  the  court,  and  to  hold  any  money  re- 
ceived, subject  to  the  order  of  the  court. 

On  the  23d  day  of  August,  1891,  the  trustees  secured  and 
had  placed  upon  the  property  of  the  company,  real  and  per- 
sonal, fire  insurance  policies  to  the  amount  of  about  $100,000, 
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distributed  among  twenty-seven  different  companies,  for 
which  insurance  a  premium  of  $1,892.70  was  paid.  Among 
these  policies  was  that  of  the  Georgia  Home  Insurance  Com- 
pany, defendant  in  this  suit,  for  $5,000,  which  was  placed 
upon  the  Luray  Inn. 

On  the  26th  day  of  September,  1891,  H.  J.  Smoot  and 
others,  trustees,  made  their  report  to  the  Circuit  Court,  set- 
tled their  accounts,  and  resigned  their  positions  as  trustees. 
The  court  entered  an  order  ratifying  and  confirming  all  their 
acts  and  doings  as  trustees,  and  appointed  J.  Kemp  Bartlett, 
Jr. ,  as  substituted  trustee  in  their  room  and  stead  (Bartlett 
was  the  president  of  the  Valley  Land  and  Improvement  Com- 
pany, whose  property  was  insured),  **with  all  the  duties  and 
responsibilities  required  by  law,"  and  with  the  power,  among 
others,  to  lease  out  the  Laray  Inn  and  collect  the  rents.  Bart- 
lett was  required  to  give  bond  and  security,  and  to  make  report 
of  his  acts  and  doings  as  trustee  to  the  court.  He  did  not, 
however,  qualify  as  substituted  trustee  by  giving  the  required 
bond,  until  the  16th  day  of  October,  1891,  and  on  the  5th 
day  of  November,  1891,  the  Luray  Inn  was  destroyed  by  fire. 

It  is  earnestly  contended  by  counsel  for  plaintiff  in  error 
that  the  terms  of  the  decree  appointing  J.  Kemp  Bartlett,  Jr. , 
as  substituted  trustee,  in  effect  made  him  a  recever  of  the 
property,  and  that  the  change  from  H.  J.  Smgot  and 
others,  trustees,  to  J.  Kemp  Batlett,  Jr.,  receiver,  was  such 
a  change  in  the  possession  of  the  property  ihsured  as  to  release 
the  insurer  from  all  liability  to  pay  the  loss.  In  T/uympsan  v. 
Phenix  Ins,  Co,^  136  U.  S.  287,  it  is  held  that  a  -change  of 
receivers  is  not  such  a  change  of  possession,  or  title,  as  to  for- 
feit the  policy.  The  objection  here  is  that  this  was  a  change 
from  a  trustee  to  a  receiver.  We  understand  counsel  for 
plaintiff  in  error  to  admit  that  if  the  court  had  appointed  one 
of  the  original  trustees  receiver,  instead  of  Bartlett,  there 
would  have  been  no  change  of  possession  affecting  the  policy. 
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This  positioa  is  unquestionably  sound,  and  it  follows,  as  a 
consequence,  that  the  court  could  have  appointed  H.  J. 
Smoot,  one  of  the  original  trustees,  as  receiver,  and  subse- 
quently to  such  appointment  changed  the  receiver  by  remov- 
ing H.  J.  Smoot  and  appointing  J.  Kemp  Bartlett,  Jr.,  in 
his  place,  and  under  the  law  as  laid  down  by  the  Supreme 
Court  of  the  United  States  in  ThoDipson  v.  Phenix  Ins.  Co.^ 
136  U.  S.  287,  it  would  not  have  worJied  a  forfeiture  of  the 
policy,  because  it  would  have  been  only  a  change  of  receivers. 
I  can  see  no  propriety  in  the  court  adopting  the  circuitous 
method  suggested  for  appointing  Bartlett  receiver.  It  would 
have  been  a  vain  thing.  Nor  do  I  think  his  appointment  as 
receiver,  in  the  mode  adopted  by  the  court,  wrought  any  such 
change  in  the  possession  or  title  of  the  property  as  is  contem- 
plated by  the  clause  of  the  policy  under  consideration. 

"A  receiver  derives  his  authority  from  the  act  of  the  court 
appointing  him,  and  not  from  the  act  of  the  parties  at  whose 
suggestion  or  by  whose  consent  he  is  appointed;  and  the 
utmost  effect  of  his  appointment  is  to  put  the  property  from 
that  time  into  his  custody  as  an  officer  of  the  court,  for  the 
benefit  of  the  party  ultimately  proved  to  be  entitled,  hut  7wt 
to  change  the  tiUe^  or  even  the  right  of  possession^  in  the 
property. '^'^  Chicago  Union  Bank  v.  Kansas  City  Bank^  136 
U.  S.  236.  Under  this  authority,  it  may  be  conceded  that 
the  effect  of  the  decree  of  September  26,  1891,  was  to  make 
Bartlett  a  receiver.  Still,  that  did  not  change  the  title  or 
right  of  possession  in  the  property.  H.  J.  Smoot  and  others, 
trustees,  were,  presumably  with  the  consent  of  the  VaUey 
Land  and  Improvement  Company,  acting  as  receivers  in  fact, 
though  not  in  law,  and  the  change  from  them  to  J.  Kemp 
Bartlett,  Jr. ,  as  receiver  could  not,  under  Thompson  v.  Phe- 
nix Ins.  Co.^  have  operated  to  forfeit  the  policy.  I  do  not 
think  the  sound  and  just  rule  laid  down  in  the  case  cited  can 
be  limited  to  a  change  of  receivers.  I  think  the  same  reason- 
VoL.  xci — 40 
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ing  would  apply  to  a  change  of  trustees,  or  a  change  from  a 
trustee  in  control  to  a  receiver  in  like  control.  In  fact,  no 
change  of  this  character,  merely  affecting  the  control  of  the 
rents  of  the  property,  is  the  change  contemplated  by  the 
policy,  and  therefore  would  not  forfeit  the  insurance.  This 
condition  in  the  policy  against  alienation  refers  only  to  such 
a  sale  or  disposition  of  the  property  as  causes  all  interest  of 
the  assured  in,  or  control  over,  the  property  to  cease.  Com- 
meroial  Union  Ass.  Co.  v.  Seammon^  126  111.  355.  The  object 
of  providing  against  a  transfer  or  change  of  title  or  possession 
is  to  guard  against  a  diminution  in  the  strength  of  the  motive 
which  the  insured  may  have  to  be  vigilant  in  the  care  of  his 
property. 

''Any  change  in,  or  transfer  of,  the  interest  of  the  insured 
in  the  property,  of  a  nature  calculated"  to  make  the  insured 
less  watchful  in  guarding  and  preserving  the  property  from 
destruction  by  fire,  "is  in  violation  of  the  policy.  But  if  the 
real  ownership  remains  the  same,  if  there  is  no  change  in  the 
fact  of  title^  but  only  in  the  evidence  of  it,  and  if  this  latter 
change  is  merely  nominal,  and  not  of  a  nature  calculated  to 
increase  the  motive  to  burn,  or  diminish  the  motive  to  guard 
the  property  from  loss  by  fire,  the  policy  is  not  violated.'' 
Ayres  v.  Hartford  Fire  Ins.  Go.^  17  Iowa,  176,  185-6. 

Now,  let  us  consider  what  change  had  taken  place  in  the 
possession  of  the  property  insured  that  is  complained  of  by 
the  plaintiflf  in  error. 

At  the  time  the  assurer  executed  the  policy,  the  insured 
property  was  in  the  lawful  possession  of  the  Valley  Land  and 
Improvement  Company.  It  was  in  the  actual  possession  of 
Frederick  W.  Evans,  under  a  lease.  The  policy  was  taken 
out  in  the  name  of  the  Valley  Land  and  Improvement  Com- 
pany, and  made  payable,  in  the  event  of  loss,  to  H.  J.  Smoot 
and  others,  trustees,  "as  their  interest  may  appear."  The 
trustees,  presumably  with  the  consent  of  the  owner,  the  Val- 
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ley  Laud  and  Improvement  Company,  were  collecting  the 
rents  from  the  property,  and  disbursing  the  same  in  discharge 
of  their  duties  as  trustees. 

At  the  time  of  the  fire,the  property  was  still  in  the  lawful 
possession  of  the  Valley  Land  and  Improvement  Company, 
and  it  was  still  in  the  actual  possession  of  Frederick  W.  Evans, 
as  lessee.  The  only  change  that  had  taken  place  was  that  the 
court  had  appointed  J.  Kemp  Bartlett,  Jr. ,  as  the  hand  tc 
receive  and  sign  i  eceipts  for  rent  arising  from  the  Luray  Inn, 
in  the  room  and  stead  of  H.  J.  Smoot  and  others,  trustees,  re- 
signed. The  only  act  performed  by  J.  Kemp  Bartlett,  Jr. ,  as 
receiver,  after  his  qualification  on  the  16th  of  October,  1891, 
disclosed  by  the  record,  was  to  make  an  endorsement  thereon, 
extending  for  a  further  time,  the  same  lease  that  was  on  the 
property  when  the  policy  was  executed;  thus  continuing  the 
property  in  the  actual  possession  of  the  same  lessee. 

We  must  look  at  the  substance  of  things,  and  not  at  the 
shadow.  The  purpose  of  the  clause  under  consideration  was 
not  to  work  a  forfeiture ;  it  was  intended  to  protect  the  in- 
surer against  wrong  or  injury.  The  plaintiff  in  error  has  not 
been  injured  by  J.  Kemp  Bartlett,  Jr.,  having  been  appointed 
to  receive  and  receipt  for  rents  arising  from  the  Luray  Inn  in 
the  place  of  H.  J.  Smoot  and  others.  Whether  he  performed 
that  duty  as  receiver  or  as  substituted  trustee,  in  either  case, 
he  was  doing  no  more  than  the  trustees  were  doing  when  the 
policy  was  executed. 

Nor  has  the  appointment  of  J.  Kemp  Bartlett,  Jr. ,  as  re- 
ceiver, produced  any  such  change  of  interest  in  the  property 
as  to  make  the  assured  less  watchful  in  guarding  and  preserv- 
ing it  from  destruction  by  fire,  and  consequently  there  has 
been  no  forfeiture  of  the  policy.  It  is  a  fact  worthy  of  note 
that  the  large  insurance  on  this  property,  nearly  $100,000,  rep- 
resented by  twenty-seven  diflFerent  companies,  was  promptly 
paid  without  question  under  the  advice  of  counsel,  except  by 
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one  insolvent  company  and  the  plaintiff  in  error  here;  and  it 
is  conceded  that  all  these  companies  had  the  same  provision 
in  their  policies  that  is  relied  on  to  forfeit  the  policy  in 
this  case. 

These  insurance  policies  abound  with  innumerable  stipula- 
tions, forfeitures,  and  provisions  hard  to  understand,  and  diffi- 
cult of  performance,  and  it  is  a  well-settled  rule  that  they 
must  be  strictly  construed  against  the  insurer,  and  liberally 
in  favor  of  the  insured. 

For  the  foregoing  reasons,  I  am  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  Circuit  Court,  and  it  must  be 
affirmed. 

The  other  judges  concur  in  the  opinion  of  Harrison,  J. 

Affirmed. 


Digitized  by  LjOOQIC 


Va.]  McAllister  v.  Gugoenheimer.  317 

Statement. 


McAllister    &    McAllister,    Trustees,    v.    Gugoenheimer 

&  Co. 

April  4,  1895. 

1.  Attachment — Regularity  of  Proceeding. — ^The   remedy    by    attachment 

against  the  estate  of  a  non-resident  is  wholly  statutory,  harsh  in  its 
operations  towards  the  debtor  and  his  creditors,  and  the  proceeding 
must  show  on  its  face  that  the  requirements  of  the  statute  have  been 
substantially  complied  with. 

2.  Attachment — IrregtUarUy  of  Proceedings — Non-Resident. — Objections  to 

the  regularity  of  attachment  proceedings  may  be  taken  advantage  of, 
not  only  in  the  trial  court,  but  in  an  appellate  court,  although  not  raised 
in  the  trial  court ;  and  the  court  may,  ol  its  own  motion,  dismiss  an 
irregular  attachment,  and  ought  to  do  so  when  there  has  been  no  ap- 
pearance by  the  non-resident  debtor,  and  no  personal  service  upon  him. 

3.  Attachment— i?ctum  Day. — An  attachment  sued  out  under  sections  2964 

and  2966*  of  the  Code,  in  November,  1892,  and  made  returnable  to 
Rules  is  invalid.  Craig  v.  WilliamSy  90  Va.  600,  and  Grinburg  v.  Singer- 
man,  90  Va.  657,  approved. 

Appeal  from  a  decree  of  the  Circuit  Court  df  Alleghany 
county,  pronounced  March  29,  1893,  in  a  suit  in  chancery 
wherein  the  appellees  were  the  complainants,  and  the  appel- 
lants and  others  were  the  defendants. 

Reversed. 

The  opinion  states  the  case. 

*NoTE  BY  Kepobtbb. — SectioH  2965  of  the  Code  was  amended  by  an  act 
approved  FebruAry  27,  1894,  so  as  to  make  attachments  returnable  to  a 
term  of  the  court  in  which  the  same  is  pending,  or  to  some  rule  day  thereof. 
Acts  1893-'94,  pages  495  and  496. 
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jR.  Z.  Parrish  and  Win.  M,  cfe  J.  T.  McAllister^  for  the 
appellants. 

Jno.  T.  Delany^  for  the  appellees. 

Buchanan,  J.,  deUvered  the  opinion  of  the  court. 

On  the  11th  day  of  November,  1892,  the  appellees  insti- 
tuted a  suit  in  equity  in  the  Circuit  Court  of  Alleghany 
ccunty  against  Keyser,  Simpson  &  Co.,  to  recover  a  debt  of 
$816,  and  also  sued  out  an  attachment  to  attach  the  estate, 
real  and  personal,  of  G.  T.  Barnsley  in  Alleghany  county, 
who,  with  W.  T.  Simpson  and  D.  C.  A.  Keyser,  constituted 
the  firm  of  Keyser,  Simpson  &  Co.,  on  the  ground  that  he, 
Barnsley,  was  a  non-resident  of  the  State.  The  resident  de- 
fendants were  served  with  process,  upon  which  was  endorsed 
the  attachment,  or  order  to  attach  the  estate  of  the  non- 
resident defendant,  on  the  14th  of  that  month;  and  the  attach- 
ment was  levied  on  the  same  day  on  a  large  quantity  of  per- 
sonal property  belonging  to  the  defendant  company,  of  which 
the  non-resident  was  a  member,  and  an  order  of  publication 
afterwards  made  as  to  him.  The  process  commencing  the 
suit,  and  upon  which  the  attachment  or  order  to  attach  was 
endorsed,  was  made  returnable  to  the  clerk's  office  of  that 
county  on  the  first  Monday  of  the  following  December.  The 
defendants  made  no  appeafance,  and  the  bill  filed  at  the 
second  December  rules  was  taken  for  confessed  as  to  the  resi- 
dent defendants. 

On  the  16th  day  of  November,  five  days  after  the  suit  was 
instituted,  the  members  of  the  defendant  firm  executed  to 
William  M.  and  J.  T.  McAllister,  trustees,  a  general  assign- 
ment conveying  all  the  property  of  every  kind  owned  by  the 
partnership  for  the  benefit  of  all  the  firm  creditors.  This 
deed  of  trust  was  admitted  to  record  in  the  clerk's  office  of 
the  County  Court  of  that  county  on  the  18th  of  that  month. 
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At  the  March  term  of  the  Circuit  Court,  the  trustees  in  the 
deed  of  trust  filed  their  petition  in  the  suit,  exhibiting  with  it 
a  copy  of  the  deed  of  trust,  claiming  that  the  lien  created  by 
it  was  paramount  to  the  lien  of  the  attachment,  and  asked  to 
be,  and  were,  made  parties  defendant  in  the  «uit.  At  the 
same  term  of  the  court  the  case  was  heard  upon  the  bill  and 
exhibits,  petition  and  exhibit,  and  general  replication  thereto ; 
and  the  court  decreed  that  the  attachment  was  a  lien  upon 
the  partnership  property  levied  on,  and  superior  to  the  rights 
of  the  deed  of  trust  creditors. 

From  this  decree  of  the  court  this  appeal  was  taken  by  the 
trustees. 

The  first  assignment  of  error  in  order,  though  not  the  first 
error  assigned  by  appellants,  is  that  the  attachment  sued  out  is 
void  because  made  returnable  to  a  rule  day,  when  the  law  at 
that  time  (November,  1892,)  required  it  to  be  returnable  to  a 
term  of  the  court  in  which  the  suit  was  pending. 

It  is  claimed  by  the  appellees  that,  since  no  objection  w^as 
made  to  the  attachment  in  the  Circuit  Court  on  this  ground 
by  the  appellants,  they  have  waived  it,  and  it  cannot  be  con- 
sidered by  this  court.  This  view  cannot  be  sustained.  The 
non-resident  debtor  has  never  appeared  in  the  case;  no  per- 
sonal service  was  had  upon  him;  but  his  property  in  the  State 
is  subject  to  its  laws,  and  the  State  has  the  right  to  prescribe 
in  what  manner  that  property  may  be  subjected  to  the  claims 
of  His  creditors.  In  this  State,  statutes  have  been  enacted 
declaring  the  manner  in  which  the  property  of  such  debtors 
may  be  subjected  to  the  payment  of  their  liabilities  where  there 
is  no  lien  upon  the  property  for  their  payment.  Independent 
of  these  statutes,  a  court  of  equity  has  no  jurisdiction  to  sub- 
ject such  debtor's  property  in  favor  of  a  creditor  at  large.  The 
remedy  invoked  in  this  case  being  one  wholly  derived  from 
statute  law,  and  one  which  is  harsh  in  its  operation  toward 
the  party  against  whom  it  is  directed,  and  also  toward  the 
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creditors  of  such  debtor  over  whom  the  attaching  creditor 
obtains  priority,  must  upon  its  face  show  that  the  require- 
ments of  the  statute  have  been  substantially  complied  with. 
4  Minor's  Inst.  404-5  (Last  Ed.);  Thatcher  v.  PoweJl,  6 
Wheat.  119;  Tate  v.  LiggaU,  2  T^igh  at  pages  99  and  100; 
Pennoyer  v.  Neff^  95  U.  S.  714;  Daniel  on  Attachments,  sees. 
11  and  12. 

Objections  to  attachment  proceedings  on  this  ground  may 
be  taken  advantage  of,  not  only  in  the  trial  court,  but  in 
an  appellate  court,  although  not  raised  in  the  trial  court. 
President  Tucker  said,  mJaiies  v.  Anderson^  7  Leigh  308,  313: 
'*  [t  is  obvious  that  the  very  jurisdiction  of  the  court  depends 
upon  the  regularity  of  the  attachment."  It  therefore  be- 
comes the  duty  of  the  court  to  examine  into  the  regularity  of 
the  proceedings  in  attachment  cases,  and  it  may,  of  its  own 
motion,  dismiss  an  irregular  attachment,  and  ought  to  do  so 
when  there  has  been  no  appearance  by  the  non-resident 
debtor,  and  no  personal  service  upon  him,  as  it  is  the  duty  of 
every  court,  ex  officio^  to  disclaim  a  jurisdiction  which  it  is 
not  entitled  to  exercise.  Jones  v.  Anderson^  7  Leigh  308, 
314;  4  Minor's  Inst.  (Last  Ed.)  576,  and  casas  cited;  2  Bart. 
Law  Pr.  985 ;  Covmrd  v.  Dillinger^  56  Md.  59  and  61 ;  Drake 
on  Attachments  (7th  Ed),  sec.  89  a. 

In  the  case  of  Craig  v.  WiUmms^  decided  by  this  court  and 
reported  in  90  Va.  500,  the  question  arose  whether  an  attach- 
ment returnable  to  rules,  issued  under  sees.  2964,  and  2965, 
of  the  Cede,  was  valid  or  not.  That  was  an  attachment  in 
equity  against  a  non-resident  debtor,  and  the  attachment  or 
order  to  attach  was  endorsed  upon  the  summons.  The  sum- 
mons was  returnable  to  rules.  In  that  case  this  court  held 
that  an  attachment  issued  under  those  sections  of  the  Code, 
in  a  pending  suit,  whether  it  was  a  regular  attachment,  or  an 
order  to  attach  endorsed  upon  the  summons  by  the  clerk,  must 
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be  returnable  to  the  court  in  which  the  suit  is  pending,  and 
that  if  it  was  not  so  returnable,  it  was  invalid. 

In  Grinhurg  v.  Singerman,  it  leaflBrmed  the  doctrine  laid 
down  in  Craig  v.  WiUiamSy  and  held  such  an  attachment  to 
be  void.  90  Va.  645 ;  Kyles  v.  Ford,  2  Rand.  1 ;  Zavd  v. 
McGurdy,  77  Va.  763,  770-1. 

This  assignment  of  error  therefore  must  be  sustained,  and 
the  attachment  held  invalid. 

There  being  no  personal  service  upon  the  non-resident  de- 
fendant, no  appearance  by  him,  and  no  valid  attachment  of 
his  property,  there  was  nothing  for  the  jurisdiction  of  the 
court  to  rest  upon.  Its  decree  was  therefore  coram  non 
jvdice,  and  void.  Drake  on  Attachment,  sec.  5  (7th  Ed.); 
Permayer  v.  Neff",  95  U.  S.  714.  The  Circjuit  Court  ought  to 
have  dismissed  the  bill  for  want  of  jurisdiction. 

We  are  of  opinion,  therefore,  that  the  decree  appealed  from 
should  be  reversed,  and  the  bill  dismissed. 

Reversed. 


Vol.  xci — 41 
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Pearson  and  Others  v.  Board  of  Supervisors  of  Bruns- 
wick County  and  Others. 

April  11,  1895. 

1.  Elections — Suffrage — Contttiintion  of  Virginia — Legislative  Pmvers.—The 

right  of  suffrage  is  derived  from  the  Constitution  of  the  State,  and  to  it 
we  look  to  ascertain  who  may,  or  who  may  not,  vote.  The  legislature 
cannot,  directly  or  indirectly,  prescribe  any  qualifications  additional  to 
those  found  in  the  Ck)nstitution,  and,  as  no  educational  qualification  is 
prescribed  by  the  Constitution,  none  can  be  required  by  the  legislature. 
The  sole  function  of  the  legislature,  with  respect  to  the  exercise  of  the 
right  of  suffrage,  is  to  provide  the  method  of  voting,  and  to  guard 
against  improper,  illegal  or  fraudulent  voting,  and  to  this  end  it  may 
adopt  and  enforce  reasonable  rules  and  regulations.  But  a  regulation, 
which  virtually  establishes  a  test  of  qualification  of  the  voter,  additional 
to  those  prescribed  in  the  Constitution,  is  unconstitutional,  and  there- 
fore void. 

2.  Elections — Act  of  March  5,   1894— Independence  of   Voter. — ^The  act  of 

assembly,  approved  March  6,  1894.  "  to  provide  for  the  method  of  voting 
by  ballot,' '  does  not  contravene  any  of  the  propositions  stated  above. 
The  general  scheme  of  the  act  is  to  secure  the  independence  of  the  voter, 
by  the  safeguards  provided  by  the  act,  which  appear  to  be  not  only 
reasonable,  but  well  adapted  to  secure  the  end  in  view  to  all  classes  of 
voters. 

3.  Elections — Act  of  March  6^  1894 — Special  Constables — Blind  and  imt€raU 

Voters — "  May  "  in  Section  15  Mandatory. — ^The  special  constables  pro- 
vided for  in  said  act  are  sworn  oflicers,  charged  with  a  duty  to  the  public 
of  the  gravest  and  most  delicate  nature,  in  which  every  citizen  of  the 
Commonwealth  is  interested,  and  severe  penalties  are  denounced  against 
them  for  a  violation  of  their  duties.  Amongst  these  is  the  duty  to 
render  to  him  who  is  blind,  or  unable  by  defective  education  to  read, 
every  assistance  asked  for  and  required  by  the  elector  to  aid  him  in  pre- 
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paring  his  ballot.  The  word  "  may/ '  used  in  the  fifteenth  section  of 
the  act,  relating  to  the  duties  of  special  constables,  is  mandatory  and 
not  merely  permissive  and  directory. 

4.  "EhstcnonB—Act  of  March  6,  1894Special  C(mttable9— Secrecy  of  BaUoL— 

The  oath  of  office  of  the  constable  appointed  under  said  act  binds  him 
to  the  performance  of  the  duties  imposed  upon  him  not  only  by  statute, 
but  by  the  Constitution.  He  must  observe  and  respect  all  the  rights  of 
the  voter,  and  amongst  these  not  the  least  important  is  to  have  the 
secrecy  of  his  ballot  kept  inviolate ;  and  for  a  breach  of  this  duty  upon 
the  part  of  the  constable,  he  will  become  amenable  to  all  the  pains  and 
penalties  provided  by  law. 

5.  Elections— ^c<  of  March  6,  1894Secret  Ballolr— Special  Constables.— A 

vote  by  ballot  ex  vi  termini  implies  a  secret  ballot.  The  secrecy  of  the 
ballot  is  a  right  which  inheres  in  the  voter  and  of  which  he  cannot  be 
lawfully  deprived  against  his  will.  But  the  right  to  vote  is  the  main 
object  to  be  attained,  and  it  must  not  be  defeated  by  too  rigid  an  ob- 
servance of  the  incidental  right  of  secrecy.  A  blind  man,  or  a  man  un- 
able to  read,  must,  in  the  nature  of  things,  so  far  compromise  the  secrecy 
of  his  ballot  as  to  invoke  and  obtain  the  aid  of  others  in  the  preparation 
of  his  ballot.  This  aid  the  law  requires  the  special  constable  to  render, 
and  this  confidence  the  voter  is  required  to  repose  in  him.  But  these 
requirements  do  not  violate  the  secrecy  of  ballot  guaranteed  to  the 
voter. 

6.  Elections — Act  of  March  6, 1894 — Booths — Voting  Precincts — Limit  of  Time 

to  Prepare  ballots. — ^The  act  places  no  limit  on  the  number  of  booths 
that  may  be  supplied,  and  the  county  courts  have  full  power  to  multiply 
the  voting  precincts  to  meet  the  necessities  of  the  people.  A  limit  to  the 
time  for  the  preparation  of  ballots  was  an  obvious  necessity  for  which 
the  legislature  had  a  right  to  provide,  and  the  court  cannot,  as  a  propo- 
sition of  law,  decide  that  the  time  allowed  by  the  statute  is  inadequate. 

7.  Constitutional  Law — Act  Valid  in  Part  and  Void  in  Part.— An  act  may 

be  constitutional  in  one  part  and  unconstitutional  in  another ;  but  if  the 
unconstitutional  parts  are  unnecessary  to  the  main  purpose  of  the  act, 
and  are  separable  from  it,  so  that  they  may  be  suppressed  and  yet  leave 
the  residue  of  the  act  in  full  force  and  vigor,  this  will  be  done,  and  the 
unobjectionable  parts  of  the  act  will  be  upheld  and  enforced.  If  the 
provision  of  the  act  of  March  6,  1894,  which  authorizes  special  consta- 
bles to  make  arrests  on  the  verbal  order  or  warrant  of  the  judges  of  elec- 
tion be  unconstitutional  (a  question  not  decided),  the  unconstitutionality 
of  that  provision  would  not  invalidate  the  other  provisions  of  the  act 
not  in  conflict  with  the  Constitution. 

8.  Constftutional  Law — Act  of  March  6,  1894 — Not  in  Conflict  with  Certain 

Sections  of  QmstiliUion  of  Virginia^  nor  with  Amendment  XIV  to  Constitu- 
tion of  the  United  States.— The  act  of  assembly,  approved  March  6, 1894, 
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entitled  "an  act  to  provide  for  the  method  of  voting  by  ballot,*'  is  a 
valid  act.  It  is  not  in  conflict  with  Article  III,  sections  1  and  2  of  the 
CJonstitution  of  Virginia,  nor  with  Article  I,  section  20,  nor  with  Article 
I,  section  8,  of  said  Constitution.  Nor  is  it  in  conflict  with  Article  XIV 
of  the  Amendments  to  the  Constitution  of  the  United  States. 
9.  Chancery  Jurisdiction — Adequate  Remedy  at  Law — Claims  Against 
County. — A  plain  and  adequate  remedy  is  provided  by  section  836  of  the 
Code,  for  relief  against  the  improper  allowance  by  the  board  of  super- 
visors of  a  county,  of  a  claim  which  for  any  reasons  ought  not  to  be 
allowed.  And  a  bill  in  equity  will  not  be  entertained  to  enjoin  the  pay- 
ment of  any  such  claim. 

Petition  for  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Brunswick  county,  in  a  suit  in  chancery,  wherein  the  peti- 
tioners were  the  complainants  and  the  Board  of  Supervisors 
of  Brunswick  county  and  others  were  the  defendants. 

Appeal  refu4ied. 

The  object  of  this  suit  is  to  test  the  validity  of  an  act  of  the 
General  Assembly,  approved  March  6,  1894,  entitled,  "An 
act  to  provide  for  the  method  of  voting  by  ballot. "  The  sec- 
tions of  the  act  which  were  drawn  in  question  are  3,  4,  9,  10, 
11,  12,  13,  and  15,  and  are  in  the  following  words: 

"  3.  The  ballot  shall  be  a  white  paper  ticket,  containing  the  names  of  the 
persons  who  have  complied  with  the  provisions  of  this  act  as  hereinafter 
provided,  anli  the  title  of  the  oflSce  printed  or  written  as  hereinafter  pro- 
vided.   None  other  shall  be  a  legal  ballot. 

"4.  Any  person  who  intends  to  be  a  candidate  for  any  office.  State  or 
national,  to  be  elected  by  the  electors  of  the  State  at  large,  or  of  a  congres- 
sional district,  shall,  at  least  twenty  days  before  such  election,  notify  the  Sec- 
retary of  the  Commonwealth,  in  writing,  properly  attested,  of  such  inten- 
tion, designating  the  office  for  which  he  be  a  candidate.  Such  written  notice 
shall  be  signed  by  the  said  candidate,  but  if  he  be  incapable  of  writing  his 
proper  signature,  then  some  mark  adopted  by  him  as  his  signature  shaU  be 
acknowledged  before  a  justice  of  the  peace,  or  other  officer  authorized  to 
take  acknowledgments  to  deeds,  and  in  the  same  manner.  Atoy  person  who 
intends  to  be  a  candidate  for  any  office  not  embraced  in  the  foregoing  at  any 
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election  shall  give  a  similar  notice  at  least  twenty  days  before  such  election  to 
the  clerk  or  clerks  of  the  county  or  hustings  courts  of  the  various  county  or 
counties,  or  the  city  or  cities  whose  electors  vote  for  the  candidate  for  such 
office.  No  person  not  announcing  his  candidacy  as  provided  for  above  shall 
have  his  name  printed  on  the  ballots  provided  for  such  election.  On  receipt 
of  the  foregoing  notice  it  shall  be  the  duty  of  the  Secretary  of  the  Common- 
wealth to  immediately  notify  the  secretary  of  each  electoral  board  of  each 
coimty  or  city  of  the  State,  or  of  said  congressional  district. 

"9.  It  shall  be  the  duty  of  the  electoral  board  of  the  several  counties  and 
cities  to  provide  at  each  of  the  voting  places  in  their  respective  counties  and 
cities  a  small  compartment  or  booth,  large  enough  to  contain  and  conceal 
from  general  observation  a  voter,  and  a  desk  or  other  convenience  for  writ- 
ing. In  said  booth  there  shall  be  placed  pen  and  ink.  Said  compartment 
or  booth  shall  be  so  erected  that  a  person  standing  at  said  desk  in  said  booth 
or  compartment  shall  be  wholly  excluded  from  the  observation  of  the  clerks, 
judges  of  election  and  other  persons.  The  said  board,  in  its  discretion,  may 
have  one  or  more  of  said  booths  at  said  voting  places. 

'*10.  Except  as  hereinafter  provided  for,  save  the  judges  of  election  and 
clerks  allowed  by  law,  no  person  other  than  the  elector  offering  to  vote  shall 
be  within  forty  feet  of  the  ballot-box.  The  judges  of  election  shall  promptly 
decide  any  dispute  as  to  the  precedence  of  electors  to  the  right  to  vote, 
deciding  who  first  offered ;  or,  if  two  or  more  offered  at  the  same  time, 
selecting  the  one  to  whom  precedence  shall  be  given  ;  but  in  case  of  a  chal- 
lenge, the  challengers  and  challenged  and  the  witnesses  may  appear  before 
the  judges ;  when  such  challenge  is  decided  only  the  elector  having  the 
right  to  vote  shall  remain  within  the  prescribed  limits. 

"  11 .  Every  elector  qualified  to  vote  at  a  precinct  shall,  when  he  so  demands, 
be  furnished  with  an  ofi^cial  ballot  by  one  of  the  judges  of  election  selected 
for  that  duty  by  a  mjyority  of  the  judges  present.  The  said  elector  shall 
then  take  the  said  official  ballot  and  retire  to  said  voting  booth.  He 
shall  then  draw  a  line  with  a  pen  or  pencil  through  the  names  of  the  can- 
didates he  does  not  wish  to  vote  for,  leaving  the  name  or  names  of  the 
candidate  or  candidates  he  does  wish  to  vote  for  unscratched.  No  name  shall 
be  considered  scratched  unless  the  pen  or  pencil  mark  extend  through  three- 
fourths  of  the  length  of  said  naine,  and  no  ballot  save  an  official  ballot  above 
provided  for  shall  be  counted  for  any  person.  When,  as  to  any  office,  more 
than  one  name  remains  unscratched  the  ballot  for  that  particular  office  shall 
be  void,  but  the  ballot  as  to  any  other  office  for  which  only  one  name  remains 
unscratched  shall  be  valid.  He  shall  fold  said  ballot,  with  the  names  of  the 
candidates  on  the  inside,  and  hand  the  same  to  the  judge  of  election,  who 
shall  place  the  same  in  the  ballot-box,  without  any  inspection,  further  than 
to  assure  himself  that  said  ballot  is  a  genuine  ballot,  for  which  purpose  he 
may,  without  looking  at  the  printed  inside  of  said  ballot,  inspect  the  official 
seal  upon  the  back  thereof :  provided,  it  shall  be  lawful  for  any  voter  to 
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erase  any  or  all  names  printed  upon  said  official  ballot  and  substitute  therein 
in  writing  the  name  of  any  person  or  persons  for  any  office  for  which  he 
may  desire  to  vote. 

*'  12.  It  shall  be  unlawful  for  any  elector  to  carry  the  official  baUot  furnished 
him  by  the  judge  of  election  further  than  the  voting  booth,  and  should  he, 
after  inspecting  said  ballot  conclude  not  to  vote,  he  must  immediately 
return  said  ballot  to  the  judges  of  election.  Except  as  hereinafter  provided, 
no  person  shall  advise,  counsel  or  assist  any  elector,  by  writing,  word  or 
gesture,  as  to  how  he  shall  vote  or  mark  his  ballot  after  the  same  has  been 
delivered  to  him  by  the  judges  of  election.  Any  person  violating  the  pro- 
visions of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  fined  not  less  than  five  hundred  nor  more  than 
one  thousand  dollars  and  confined  in  jail  six  months.  To  carry  any  official 
ballot  beyond  the  voting  booth,  or  away  from  said  booth,  except  to  the  judges 
of  election,  or  to  vote  any  ballot  except  such  as  shall  be  received  by  the  elector 
from  the  judge  of  election,  shall  be  a  misdemeanor  punishable  by  a  fine  of 
one  hundred  dollars';  and  it  shall  be  the  duty  of  the  judges  of  election  to 
cause  by  verbal  order  or  warrant  the  instant  arrest  of  any  person  making 
such  attempt,  and  he  shall  be  required  to  vote  or  surrender  said  ballot,  and 
he  maybe  confined  in  jail,  by  the  order  of  said  judges  of  election,  until  he 
obeys  said  requirement,  not  exceeding  ten  days. 

**  13.  No  elector  shall  be  allowed  by  the  judges  of  election  to  remain  in  said 
voting  booth  provided  in  this  act  more  than  two  and  one-half  minutes  to 
the  obstruction  of  other  electors  desiring  to  vote.  Said  judges  of  election  shall 
cause  any  elector  attempting  to  occupy  said  voting  booth  for  a  longer  time 
to  require  [retire]  and  surrender  his  ballot,  and  he  shall  not  again  be  allowed 
to  receive  an  official  ballot,  unless,  in  the  discretion  of  the  judges  of  election, 
another  opportunity  to  vote  will  not  delay  or  hinder  other  electors. 

**  15.  The  electoral  board  of  each  county  or  city  shall  appoint  for  each  voting 
precinct  therein  one  special  constable,  who  shall  be  an  honest  and  discreet 
person  of  said  precinct,  and  be  able  to  read  and  write,  and  who  shall  be 
a  conservator  of  the  peace,  and  shall  be  especially  charged  with  enforcing 
the  provisions  of  this  act,  having  all  the  powers  of  a  constable ;  and  for 
such  services  he  shall  be  allowed  one  dollar  per  day.  He  shall  have  the 
power  of  arresting,  upon  the  verbal  order  or  warrant  of  the  judges  of  elec- 
tion, or  a  majority  of  them,  of  the  precinct  to  which  he  is  appointed,  any 
person  who  is  offending  or  attempting  to  violate  any  of  the  provisions  of 
this  act,  or  disturbing  the  peace,  and  the  person  so  arrested  shall  be  taken 
as  soon  as  possible  before  a  justice  of  the  peace  having  cognizance  of  the 
offense,  and  be  then  proceeded  against  under  the  general  laws  of  the  state. 
At  the  request  of  any  elector  in  the  voting  booth  who  may  be  physically  or 
educationally  unable  to  vote,  the  said  special  constable  may  render  him  as- 
sistance by  reading  the  names  and  offices  on  the  ballot  and  pointing  out  to 
him  the  name  or  names  he  may  wish  to  strike  out,  or  otherwise  aid  him  in 
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prepMuring  his  ballot  In  case  said  elector  be  blind,  said  special  constable 
shall  prepare  said  ballot  for  said  elector  in  accordance  with  the  instructions 
of  said  elector.  Before  entering  upon  the  duties  of  his  office,  the  said 
special  constable  shall  take  an  oath  to  faithfully  perform  the  duties  thereof, 
and  for  a  corrupt  violation  of  the  same  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  be  fined  not  less  than  five  hundred  dollars  and  be  impris- 
oned not  less  than  one  nor  more  than  twelve  months  in  jail." 

The  opinion  states  the  case. 

JE.  P.  Bufordy  for  petitioners. 

Keith,  P. ,  delivered  the  opinion  of  the  court. 

The  plaintiffs  filed  their  bill  in  the  Circuit  Court  of  Bruns- 
wick, alleging  that  they  are  citizens  and  taxpayers  of  that 
county,  and  that  they  are  duly  qualified  voters  under  the  Con- 
stituton  of  the  State  of  Virginia.  They  allege  that  on  the 
6th  of  November,  1894,  that  being  the  day  fixed  by  law  for 
the  purpose,  an  election  was  held  at  the  various  precincts  in 
the  county  of  Brunswick,  as  well  as  throughout  the  Fourth 
Congressional  District  of  Virginia,  for  the  election  of  a  Rep- 
resentative in  the  Congress  of  the  United  States,  which  elec- 
tion was  held  under  the  provisions  of  an  act  of  the  General 
Assembly  of  Virginia,  entitled  ''An  act  to  provide  for  the 
methcd  of  voting  by  ballot,"  approved  March  6,  1894.  The 
bill  goes  on  to  state  that  expenses  were  incurred  in  payment 
of  the^?^  diem  of  certain  oflBcers,  the  preparation  of  ballots, 
the  construction  of  booths,  and  other  items  incidental  to  an 
election  under  the  terms  of  the  law  referred  to,  and  that  on 
the  8th  of  December,  1894,  the  bills  covering  these  expenses 
were  presented  to  and  allowed  by  the  Board  of  Supervisors, 
and  warrants  were  drawn  by  the  board  upon  the  treasurer  of 
the  county  for  their  payment.  The  plaintiffs  further  allege 
that  the  act  under  which  these  expenses  were  incurred  is  un- 
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constitutional  and  void,  and  that  they  cannot  therefore  be 
paid  out  of  the  general  county  levy. 

The  bill  states  many  particulars  in  which  it  is  supposed  that 
the  act  is  repugnant  to  the  Constitution  of  the  United  States 
and  to  that  of  the  State  of  Virginia.  The  Board  of  Super- 
visors and  the  Treasurer  of  Brunswick  county,  the  members 
of  the  Electoral  Board,  the  special  constables  who  conducted 
the  election,  and  generally  all  those  holding  warrants  upon 
the  Treasurer,  whose  validity  is  here  denied,  are  made  parties 
defendants. 

The  bill  was  taken  for  confessed,  and  came  on  to  be  heard 
before  the  Circuit  Court  of  Brunswick  county,  which  refused 
the  injunction  prayed  for,  and  dismissed  the  bill.  Thereupon, 
the  plaintiffs  presented  their  petition  for  an  appeal  to  this 
court,  which  brings  the  case  before  us  for  consideration. 

The  petition  alleges  ''that  the  said  act  is  imconstitutional 
and  void;  that  the  costs  of  conducting  the  said  election,  in- 
curred by  putting  in  operation  the  provisions  of  the  said  act, 
are  illegal  charges  upon  the  county  levy,  and  the  payment 
thereof  should  be  enjoined;  and  that  the  said  decree  of  the 
said  Circuit  Court  is  erroneous  for  the  following  reasons, 
which  reasons  are  assigned  as  errors  in  the  said  decree: 

''1.  Because  the  said  act  establishes  physical  and  educa- 
tional qualifications  for  electors  in  violation  of  Article  III, 
Section  1,  of  the  Constitution  of  Virginia. 

' ' 2.  Because  said  act  deprives  such  electors  as  may  be  blind, 
or  physically  or  educationally  unable  to  vote,  of  the  secrecy 
of  their  ballots,  in  violation  of  Article  III,  Section  2,  of  the 
Constitution  of  Virginia. 

''3.  Because  said  act  prescribes  restrictions  upon  the  eligi- 
bility to  office  forbidden  by  the  Constitution  of  Virginia,  and 
is,  therefore,  in  violation  of  Article  III,  Section  2,  of  said 
Constitution. 

''4.  Because  said  act  deprives  the  electors  of  equality  of 
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civil  and  political  rights  and  public  privileges,  in  violation  of 
Article  I,  Section  20,  of  the  Constitution  of  Virginia. 

*'5.  Because  said  act  is  repugnant  to  the  guarantees  of 
liberty  of  speech  and  of  the  press,  in  violation  of  Article  I, 
Section  14,  and  Article  V,  Section  14,  of  the  Constitution  of 
Virginia.  * 

**6.  Because  said  act  denies  to  blind  electors,  and  electors 
who  are  physically  or  educationaUy  unable  to  vote,  'the  equal 
protection  of  the  law,'  in  violation  of  Artcle  XIV  of  Amend- 
ments of  the  Constitution  of  the  United  States. 

'*7.  Because  said  act  withholds  from  the  electors  knowledge 
of  the  candidates  for  office,  and  knowledge  of  the  contents  of 
the  official  ballot  mentioned  therein,  in  violation  of  the  rights 
of  the  electors  to  acquire  information  as  to,  and  discuss  the 
character  of,  public  men  and  public  measures,  a  right  inherent 
in  the  nature  and  constitution  of  the  government  of  Virginia. 

*'8.  Because  said  act  violates  the  freedom  of  elections  and 
is  otherwise  in  conflict  with  Article  T,  Section  8,  of  the  Con- 
stitution of  Virginia. 

**9.  Because  said  act,  so  far  as  by  Section  12  thereof,  it 
purports  to  authorize  the  judges  of  election  by  verbal  warrant 
to  cause  persons  to  be  instantly  arrested  and  imprisoned  not 
exceeding  ten  days  without  a  trial  for  certain  supposed  offences 
specified  therein,  deprives  such  persons  of  liberty  'without 
due  process  of  law,"  in  violation  of  Article  XIV,  Section  1,  of 
Amendments  of  the  Constitution  of  the  United  States,  and  of 
Article  I,  Section  10,  of  the  Constitution  of  Virginia. 

*^10.  Because  said  act,  by  divers  provisions,  and  especially 
by  the  provisions  contained  in  Section  12  thereof,  purports  to 
make  and  create  of  actions  by  the  citizens,  which  are  them- 
selves harmless,  patriotic,  and,  it  may  be,  necessary  for  the 
preservation  of  free  institutions,  crimes  and  misdemeanors, 
and  is  therefore  tyrarmical  and  repugnant  to  the  inherent 
rights  of  Virginia  citizenship,  and  is  in  violation  of  Article  I, 
Vol.  xcr — 42 
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Section  21,  of  the  Constitution  of  Virginia,  and  of  Article  IX 
and  Article  X  of  the  Amendments  of  the  Constitution  of  the 
United  States;  and 

^'11.  Because  said  act  is  in  violation  of  other  constitutional 
rights  of  the  citizens,  taxpayers  and  electors,  not  specially 
mentioned  herein. ' ' 

Accompanying  the  petition  is  a  brief  filed  by  counsel  for 
petitioners,  in  which  the  many  interesting  questions  of  law- 
arising  upon  the  record  are  thoroughly  discussed.  We  feel, 
therefore,  that  upon  the  part  of  the  petitioners,  at  least,  we 
are  in  possession  of  all  the  means  of  information  which  would 
be  accessible  to  us  were  the  appeal  allowed  and  the  case  set 
down  for  aigument.  We  feel,  too,  that  the  questions  pre- 
sented are  of  the  utmost  interest  to  every  citizen  of  the  State. 
We  are  upon  the  eve  of  an  election  in  which  many  important 
offices  are  to  be  filled,  and  it  is  much  to  be  desired  that  all 
imcertainty  as  to  the  law  under  which  these  elections  are  to 
be  conducted  should  be  removed,  and  it  is  therefore  a  matter 
of  congratulation  that  the  plaintiffs  have,  in  presenting  their 
case  to  us,  thrown  sufficient  light  upon  it  to  enable  us  to  dis- 
pose of  it  without  delay  and  with  entire  confidence. 

Our  conception  of  the  law  and  the  duties  imposed  by  it  upon 
the  various  instrumentalities  which  it  creates  will  be  better 
understood  if  presented  as  a  whole,  than  by  the  discussion  of 
its  separate  and  independent  features. 

It  will  not  be  disputed — 

J^irsty  That  the  right  of  suffrage  is  derived  from  the  Con- 
stitution of  the  State,  and  to  it  we  look  for  the  qualification  of 
voters  and  the  limitations  and  restrictions  upon  the  right  of 
voting;  in  other  words,  to  ascertain  who  may,  or  may  not, 
vote. 

Second,  That  the  legislature  cannot  prescribe  any  qualifica- 
tion in  addition  to  those  found  in  the  Constitution,  and  any 
attempt  to  do  so  openly  or  covertly,  directly  or  indirectly,  is 
void. 


Digitized  by  LjOOQIC 


Va.]  Pearson  v.  Supervisors,  &o.  331 

Opinion. 

Thirds  That  there  is  no  educational  qualification  prescribed 
by  our  Constitution,  and  a  person  otherwise  qualified  to  vote, 
no  matter  how  ignorant  he  may  be,  is  entitled  to  vote. 

Fourth^  That  the  sole  function  of  the  legislature,  with  re- 
spect to  the  exercise  of  the  right  of  suffrage,  is  to  provide  the 
mode  in  which  those  entitled  to  vote  may  do  so  and  have  their 
votes  counted,  and  to  guard  against  improper,  illegal  or 
fraudulent  voting. 

Fifths  That  to  this  end  the  legislature  may  adopt  and  en- 
force reasonable  rules  and  regulations  to  secure  the  one  and 
prevent  the  other. 

Sixths  But,  if,  under  cover  of  a  law  to  regulate  voting,  a 
provision  is  introduced  into  the  law,  which  virtually  estab- 
lishes a  test  of  the  qualification  of  the  voter,  additional  to 
those  prescribed  in  the  Constitution,  such  provision  of  the  law 
transcends  the  power  of  the  legislature  and  is  nuU  and  void. 

Applying  these  propositions  to  the  law  under  consideration, 
we  find  that  the  general  scheme  of  the  law  is  to  secure  the 
independence  of  the  voter  by  secluding  him  within  an  isolated 
booth,  surrounded  by  a  neutral  zone,  within  which  none  may 
enter  save  those  charged  with  conducting  the  election.  No 
one  is  allowed  within  forty  feet  of  the  ballot-box,  save  the 
officers  charged  with  such  duties,  and,  in  case  of  a  challenge 
of  a  voter,  the  challengers  and  challenged  and  the  witnesses, 
all  of  whom  may  appear  before  the  judges;  when  the  chal- 
lenge shall  have  been  decided,  only  the  elector  is  permitted  to 
remain.  The  object  is  to  relieve  the  voter  from  every  influ- 
ence inimical  to  a  free  and  deliberate  exercise  of  the  right  of 
suffrage,  to  free  him  from  all  solicitation  and  annoyance,  and 
to  leave  him  a  perfectly  free  agent  to  vote  as  to  him  seems 
best.  Thpse  provisions  seem  to  be  not  only  reasonable,  but 
well  adapted  to  secure  the  end  in  view,  so  far  as  the  voter  is 
concerned  who  is  able  to  prepare  his  own  ballot.  He  goes  to 
the  judges,  he  receives  an  official  ballot  printed  by  authority 
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of  the  State,  upon  whicji  is  to  be  found  every  office  to  be  filled 
and  every  candidate  for  that  office,  whose  name  has  been  tiled 
in  accordance  with  the  requirement  of  the  law,  and  he  retires 
to  a  booth  where  he  is  curtained  oflf  and  secluded  from  all  the 
world.  No  eye  can  see  him  and  no  ear  can  hear  him;  no  evil 
agency  can  approach  him ;  and,  with  these  environments,  he 
prepares  his  ballot,  folds  and  delivers  it  to  the  judge,  who,  in 
his  presence,  places  it  in  the  ballot-box. 

With  the  ignorant  voter,  however,  the  case  is  different.  It 
is  obvious  that  one  who,  either  from  physical  or  intellectual 
blindness,  is  unable  to  read,  is  wholly  incapable  of  voting  by 
ballot  without  assistance  from  some  quarter.  The  law  recog- 
nizes this  and  seeks  to  provide  for  it.  The  Electoral  Board 
of  the  county  is,  by  the  fifteenth  section,  required  to  appoint 
a  special  constable,  ^'who  shall  be  an  honest  and  discreet  per- 
son of  said  precinct  and  be  able  to  read  and  write,  and  who 
shall  be  a  conservator  of  the  peace,  and  shall  be  especially 
charged  with  enforcing  the  provisions  of  this  act,  having  all 
the  powers  of  a  constable."  He  is  required  to  take  an  oath 
faithfully  to  perfom  his  duties,  and  for  a  corrupt  violation 
thereof  is  punishable  by  a  fine  of  not  less  than  $600  and  im- 
prisonment for  not  less  than  one,  nor  more  than  twelve 
months,  in  jail.  The  act  provides,  in  the  fifteenth  section, 
that  '*at  the  request  of  any  elector  in  the  voting  booth,  who 
may  be  physically  or  educationally  unable  to  vote,  the  said 
special  constable  may  render  him  assistance  by  reading  the 
names  and  offices  on  the  ballot,  and  pointing  out  to  him  the 
name  or  names  he  may  wish  to  strike  out,  or  otherwise  aid 
him  in  preparing  his  ballot.  In  case  said  elector  be  blind,  said 
special  constable  shall  prepare  said  ballot  for  said  elector  in 
accordance  with  the  instructions  of  said  elector."  , 

There  is  much  in  the  petition  for  appeal,  and  in  the  argu- 
ment presented  with  it,  in  which  we  cannot  concur,  while 
there  is  much  we  heartily  approve  and  commend. 
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It  cannot  be  denied  that  very  great  power  is  placed  in  the 
hands  of  this  special  constable;  that  a  great  trust  is  reposed 
in  him,  and  that  wherever  confidence  is  given  it  is  liable  to 
be  abused.  We  do  not  think,  however,  that  all  the  elaborate 
provisions  of  the  act  in  question  are  but  artful  expedients 
contrived  for  the  purpose  of  deluding,  entrapping,  and  defraud- 
ing the  ignorant  voters  of  this  Commonwealth. 

The  Electoral  Boards  of  the  county  are  chosen  by  the  direct 
vote  of  the  legislature  upon  joint  ballot,  just  as  are  the  judges 
and  many  other  important  officers  ot  the  State.  They,  in  turn, 
select  the  officers  charged  with  the  registration  of  voters  and 
the  conduct  of  elections.  Among  the  latter,  as  we  have  seen, 
are  the  special  constables.  They  are  bound  by  their  oaths  of 
office  to  select  none  but  good  and  discreet  men,  and  those  men 
are,  in  turn,  sworn  faithfully  to  discharge  the  delicate  and 
responsible  duties  committed  to  them.  Not  only  do  they  come 
under  the  sanction  of  an  oath,  but  severe  penalties  are  de- 
nounced against  them  for  a  violation  of  their  duties ;  and,  in 
addition  to  the  liability  incurred  by  the  express  terms  of  the 
act,  they  would  doubtless  be  responsible  for  damages  to  any 
elector  with  respect  to  whom  they  had  failed  in  the  perform- 
ance of  their  duty. 

Let  us  examine  somewhat  more  in  detail  the  duties  of  [such] 
a  constable.  He  is  an  officer  charged  with  the  duty  to  the 
public  of  the  gravest  and  most  delicate  nature,  a  duty  in  per- 
formance of  which  the  Commonwealth,  and  not  alone  the  in- 
dividual voter,  who  seeks  his  assistance  in  the  preparation  of 
his  ballot,  is  vitally  interested ;  for  nothing  more  nearly  con- 
cerns the  Commonwealth  than  that  each  of  her  citizens  shall 
cast  an  intelligent  ballot,  which,  when  cast,  shall  be  honestly 
counted.  Under  such  circumstances,  we  may  declare  with 
confidence  tliat  the  word  ''may,"  as  used  in  the  fifteenth  sec- 
tion of  this  statute,  is  always  construed  as  mandatory,  and 
not  as  merely  permissive  or  directory.     Without  doubt  the 
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primary  meaning  of  '^may- '  is  permissive  or  directory,  while 
the  primary  meaning  of  ^' shall"  is  mandatory  oi  imperative; 
yet  courts,  in  order  to  accomplish  what  to  them  appears  to  be 
the  leading  purpose  of  the  legislature,  have  never  hesitated  in 
a  proper  case  to  hold  ^*may"  to  be  mandatory  and  ''shall"  to 
be  merely  directory.  These  rules  of  construction  are  too  ele- 
mentary and  well  established  to  need  any  citation  of  authority 
in  support  of  them.  Nothing  is  better  established  than  that 
where  a  power  or  duty  is  conferred  upon  an  official  by  the  use 
of  the  word  ''may,"  and  the  public  are  concerned  in  the  due 
performance  of  that  duty,  the  word  "may"  will  be  deemed 
to  be  mandatory,  and  the  officer  can  be  compelled  to  perform 
it.  Such  being  the  case,  it  is  the  duty  of  the  special  consta- 
ble to  render  to  him  who  is  blind,  or  unable  by  defective  edu- 
cation to  read,  every  assistance  asked  for  and  required  by  the 
elector  to  aid  him  in  preparing  his  ballot. 

The  vote  by  ballot  ex  vi  termini  implies  a  secret  ballot. 
The  secrecy  of  the  ballot  is  a  right  which  inheres  in  the  voter 
and  of  which  he  cannot  against  his  will  be  lawfully  deprived. 
It  must  be,  however,  in  some  degree  subordinate  to  the  right 
to  vote  by  ballot,  of  which  it  is  but  a  part;  and  the  main  ob- 
ject, which  is  the  right  to  vote,  must  not  be  defeated  by  a  too 
rigid  observance  of  the  incidental  right,  which  is  that  of 
secrecy.  A  blind  man,  or  a  man  unable  to  read,  must,  in  the 
nature  of  things,  so  far  compromise  the  secrecy  of  his  ballot 
as  to  invoke  and  obtain  the  aid  of  others  in  the  preparation  of 
his  ballot ;  but  as  it  would  be  a  violation  of  confidence,  were 
he  to  seek  of  a  friend  assistance  on  such  an  occasion,  for  that 
friend  to  betray  the  secret  and  disclose  the  vote,  so  it  is  a  vio- 
lation not  only  of  confidence  but  of  official  duty  for  the  con- 
stable to  lift  the  vail  of  the  secrecy  which  should  be  impene- 
trable, and  violate  the  confidence  which  the  law  requires  the 
voter  to  repose  in  him.  The  oath  of  office  of  the  constable 
binds  him  to  the  performance  of  the  duties  imposed  upon  him, 
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not  only  by  statute,  but  by  the  Constitution.  He  must  ob- 
serve and  respect  all  the  rights  of  the  voter ;  and  among  those 
rights  not  the  least  important  is  to  have  the  secrecy  of  his 
ballot  kept  inviolate,  and  for  a  breach  of  this  duty  upon  the 
part  of  the  constable  he  will  become  amenable  to  all  the  pains 
and  penalties  provided  by  law. 

There  are  objections  taken  which  seem  to  have  nothing  to 
rest  upon ;  as,  for  instance,  that  which  refers  to  the  limita- 
tion upon  the  eligibility  to  office,  and  that  which  charges  an 
invasion  of  the  freedom  of  the  press  and  of  the  freedom  of 
speech.  These  objections  and  others  of  a  like  nature  seem  to 
us  to  be  wholly  fanciful;  or,  if  in  any  respect  such  provisions 
of  the  act  trench  upon  and  diminish  the  constitutional  rights 
of  the  citizen,  they  are  unnecessary  to  the  main  purpose  of 
the  act,  and  are  separable  from  it.  They  could  be  suppressed 
and  yet  leave  the  law  in  other  respects  in  full  force  and  vigor. 
To  the  latter  class  of  objections  belongs  the  ninth  assignment 
of  error,  directed  to  that  feature  of  the  law  which  authorizes 
the  judges  of  election  to  arrest  and  imprison,  upon  verbal 
warrants — as  to  the  constitutionality  of  which  we  express  no 
opinion.  It  might  have  been  omitted  from  the  law  without 
at  all  impairing  its  efficiency.  The  offences  for  which  the 
judges  of  election  are  authorized  by  the  clause  in  question  to 
arrest  by  verbal  warrant,  are  the  ''taking  of  an  official  ballot 
beyond  the  voting  booth,  or  away  from  said  booth,  except  to 
the  judges  of  election,  or  to  vote  any  ballot  except  such  as 
shall  be  secured  by  the  elector  from  the  judges  of  election." 
These  are  made  misdemeanors,  punishable  by  a  fine  of  one 
hundred  dollars,  and,  of  course,  render  the  person  guilty 
thereof  liable  to  arrest  upon  proper  warrant,  which  would  be 
equally  as  efficacious  as  the  more  summary  remedy  given  by 
the  statute,  should  that  mode  be  held  void  on  account  of  re- 
pugnancy to  the  Constitution. 
.  Since  the  original  petition  was  filed,  counsel  for  petitioners 
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have,  in  what  may  be  termed  a  supplemental  brief,  suggested 
that  the  law  is  further  obnoxious  to  the  objection  that  it 
'^affords  facilities  for  the  absolute  destruction  of  popular  elec- 
tions," because  it  allows  but  two  minutes  and  a  half  in  each 
booth  to  the  voter,  when  by  reason  of  the  great  number  of 
names  which  may  be  printed  upon  a  ballot,  especially  in  local 
elections,  it  would  be  impossible  for  the  voter  to  prepare  the 
ballot  within  the  limit  prescribed.  In  the  same  note  it  is 
pointed  out  that  the  Dumber  of  candidates  might  be  intention- 
ally multiplied,  with  a  view  to  embarrassing  and  hindering 
the  polling  of  the  vote  by  ''swelling  the  list  of  the  names  of 
candidates  to  such  proportions  as  to  make  the  law  disfranchise 
the  people." 

If  we  were  permitted  to  indulge  in  conjecture,  it  would  be 
easy  to  conjure  up  a  hypothetical  state  of  facts  which  would 
embarrass,  indeed,  prevent,  the  execution  of  any  and  all  laws. 
It  would  seem,  however,  that  in  this  case  the .  objections  are 
inconsistent  with  each  other.  In  the  same  breath  it  is  asserted 
that  the  law  limits  the  eligibility  to  office,  and  that  the  rights 
of  the  citizen  are  in  danger  of  being  smothered  by  the  swarm 
of  candidates.  It  can  hardly  be  said  that  the  peril  from  either 
direction  is  so  imminent  as  to  require  us  to  pronounce  the 
election  laws  of  this  State  unconstitutional.  The  law  places 
no  limit  on  the  number  of  election  booths  that  may  be  sup- 
plied, while  the  power  of  the  County  Courts  to  multiply  voting 
precincts  is  fully  commensurate  with  the  necessities  of  the 
people,  and  this  court  cannot,  as  a  proposition  of  law,  decide 
that  the  time  allowed  by  the  statute  is  inadequate.  A  limit 
was  obviously  necessary,  and  the  period  is,  we  presume, 
arrived  at  as  a  result  of  the  careful  estimate  based  upon  ex- 
perience in  this  or  perhaps  in  other  States  where  similar  legis- 
lation has  been  introduced.  The  time  given  was  doubtless 
deemed  sufficient  to  obviate  the  necessity  for  undue  haste  upon 
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the  one  hand,  and  to  prevent  the  resort  to  merely  obstructive 
methods  of  delay  upon  the  other. 

The  questions  of  real  interest  are  those  with  respect  to  the 
powers  and  duties  of  the  special  constable,  and  as  to  that 
feature  of  the  law  which  is  supposed  to  invade  the  secrecy  of 
the  ballot.  To  them  we  have  given  our  best  consideration, 
and  our  views  have  been  presented  in  what  we  have  already 
said.  It  is  not,  with  courts,  a  question  of  the  adaptation  of 
means  to  an  end.  With  consideration  of  policy  and  expedi- 
ency courts  have  no  concern.  Whethei  or  not  the  rules  and 
regulations,  the  checks  and  safeguards,  with  which  the  legis- 
lature has  seen  fit  to  surround  the  exercise  of  the  right  of 
suflfiage,  in  order  to  secure  a  full,  free,  and  untrammeled  ex- 
pression of  the  will  of  the  voter  are  the  best  that  could  be  de- 
vised, is  not  for  us  to  determine.  Such  arguments  must  be 
addressed  to  the  law-making  power.  With  us  it  is  wholly  a 
question  of  legislative  power,  and  not  one  of  legislative  dis- 
cretion. By  this  standard  it  is  impossible  for  us  to  say  that 
the  act  in  question  is  imconstitutional.  It  cannot  be  doubted 
that  it  ^as  the  purpose  of  the  legislature  to- frame  a  law  which 
would  promote  fair  elections.  It  may  be  that  experience  may. 
develop  unexpected  defects  in  the  agencies  employed  which 
will  call  for  legislative  correction.  If  such  is  the  case,  the 
remedy  will,  no  doubt,  in  due  time  be  applied. 

The  people  are  with  us  the  source  of  all  honor  and  power. 
THeir  will  is  expressed  by  elections  by  ballot.  It  is  for  them 
to  see  to  it  that  the  agencies  employed  to  collect  their  will 
are  kept  free  from  all  taint  of  fraud  and  corruption,  and,  as 
far  as  may  be,  from  the  suspicion  of  it.  It  is  idle  tc  hope  for 
honest  officials  and  honest  government  as  the  result  of  dis- 
honest elections.  It  would  be  as  well  to  expect  an  ''evil  tree 
to  bring  forth  good  fruit. ' '  If  fraud  is  permitted  in  elections, 
or  if  the  laws  under  which  elections  are  held  do  not  make  its 
perpetration  both  difficult  and  dangerous,  honest  men  will  be 
Vol.  xci — 43 
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excluded  from  all  participation  ift  affairs,  while  those  who 
have,  by  corrupt  practices,  come  into  power,  will  not  be  slow 
amply  to  indemnify  themselves,  by  peculation,  for  all  that 
their  success  may  have  cost.  The  legislature,  therefore,  has 
done  well  to  shelter  and  protect  the  voter,  and  specially  the 
ignorant  voter,  from  every  influence  inimical  to  the  free  exer- 
cise of  the  trust  which  the  State  has  reposed  in  him ;  and  we 
may  be  permitted  to  indulge  the  hope  that  it  will,  in  the  light 
of  experience,  supply  whatever  may  be  lacking  in  the  existing 
laws  to  the  accomplishment  of  that  result. 

If,  however,  we  had  come  to  a  differect  conclusion  as  to 
the  constitutional  questions  involved  in  the  record,  which  ac- 
companies the  petition  in  this  case,  we  should  still  be  obliged 
to  refuse  the  appeal  asked  for,  as  the  plaiu  tiffs  had  a  plain 
and  adequate  remedy  at  law,  under  section  836  of  the  Code 
of  Virginia,  without  resorting  to  a  bill  in  chancery. 

For  the  foregoing  reasons,  we  deny  the  appeal  asked  for  by 
the  petitioners. 

Appeal  refused. 
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Bicfimond. 

Cochran  v.  Richmond  &  Alleghany  R.  Co. 
April  18,  1896. 

1.  Trustees — Attorneys  Fees—Payment  out  of  Trust  Fund, — Trustees,  who  in 

good  faith  engage  counsel  to  aid  them  in  the  execution  of  the  trust,  are 
entitled  to  pay  them  out  of  the  trust  fund,  or  to  be  reimbursed  out  of 
that  fund  for  all  expenses  which  they  have  incurred,  including  reasona- 
ble attorneys*  fees.  Upon  the  evidence  in  this  case,  the  attorneys*  fees 
were  properly  paid  out  of  the  trust  fund. 

2.  Trust  Fund — Payment  into  Court — Interest. — Where  a  trust  fund  has  been 

paid  into  court  by  a  purchaser  of  the  trust  property,  but,  in  consequence 
of  resistance  to  the  payment  of  proper  charges  on  the  fund,  it  has  re- 
mained idle  in  the.  hands  of  the  court,  the  loss  of  interest  must  fall  on 
the  trust  creditor  who  has  resisted  the  charge. 

3.  Trust  Fund— Xoan  to  Trust  Creditor — Payment, — ^Where  a  trust  fund  is 

loaned  to  the  trust  creditor  pending  litigation  over  charges  on  the  fund 
and  its  distribution,  and  on  final  settlement  it  is  ascertained  to  belong  to 
such  creditor,  and  is  not  sufficient  to  pay  his  debt,  the  transaction  should 
be  treated  as  a  payment  on  the  debt  as  of  the  date  of  the  loan,  and  not 
as  a  loan. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of 
Richmond,  pronounced  March  19,  1891,  in  the  chancery  suit 
of  Terrell  cfe  Bocock,^  trustees^  v.  Richmond  &  AUeghomy  R. 
Co,  dud  others. 

Affirmed. 

The  opinion  states  the  case. 

A,  B,  Guigon^  for  the  appellant. 
Wm.  J.  Robertson  and  Henry  T.  Wickhcmi^  for  the  appellee. 
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Keith,  P.,  delivered  the  opinion  of  the  court. 

The  controversy  before  us  presents  but  a  small  portion  of 
a  very  important  litigation  conducted  in  the  Circuit  Court  of 
the  city  of  Richmond,  having  for  its  object  the  enforcement 
of  certain  liens  by  deed  of  trust  upon  the  franchises  and 
property  of  the  Richmond  cfe  Alleghany  R.  R.  Co.  The  de- 
fendant acquired  the  franchises  and  property  of  the  James 
River  and  Kanawha  Canal  Co.,  subject  to  two  deeds  of  trust 
for  the  payment  of  certain  bonds,  and  proceeded  to  create 
other  liens  by  deed  of  trust  thereupon  in  favor  of  creditors 
of  its  own,  which  resulted  in  bills  for  foreclosure  brought  by 
the  trustees  in  the  last  mentioned  trusts.  Into  the  suits  thus 
instituted  against  the  Richmond  &  Alleghany  R.  R.  Co.  came 
T.  W.  McCance  and  James  Pleasants,  surviving  trustees  in  a 
deed  from  the  James  River  and  Kanawha  Canal  Co.  to  secure 
certain  bonds  of  said  last  mentioned  company,  and  John  Dun- 
lop,  surviving  trustee  in  the  deed  to  secure  its  second  mort- 
gage bonds. 

It  appears  that  the  parties  interested  in  the  suit  were  at 
one  time  upon  the  eve  of  an  amicable  arrangement  of  all  the 
questions  at  issue,  and  the  negotiations  with  respect  to  the 
reorganization  of  the  alTairs  of  the  Richmond  and  Alleghany 
road  had  so  far  progressed  that  the  decree  for  sale  had  been 
drawn  by  which  the  scheme  was  to  be  carried  into  aflfect.  The 
proposed  plan  involved  the  sale  of  the  Richmond  &  Alleghany 
R.  R.  subject  to  certain  encumbances,  among  them  the  deeds 
to  secure  the  first  and  second  mortgage  bonds  of  the  James 
River  and  Kanawha  Canal  Company.  This  feature  seems  not 
to  have  met  with  the  concurrence  of  those  charged  with  the 
control  of  these  interests,  and  a  change  was  made  upon  the 
motion  of  the  aforesaid  trustees,  by  their  counsel,  by  which 
it  was  provided  that  the  property  should  be  sold  for  a  cash 
payment  sufficient  to  meet  the  dernands,  principal  and  interest. 
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of  holders  of  these  James  Eiver  and  Kanawha  Canal  bonds, 
up  to  the  day  of  sale.  The  property  was  sold  to  the  C.  &  O. 
R.  R.  Co.,  one  of  the  appellees,  and  the  cash  payment  requu»ed 
was  brought  into  court. 

In  the  meanwhile  a  controversy  had  arisen  between  Messrs. 
Cabell  &  Smith,  counsel  for  the  trustees  of  the  James  River 
and  Kanawha  Canal  trusts,  and  some  of  the  beneficiaries 
under  said  trusts.  Cabell  &  Smith  had  been  employed  by  the 
trustees,  and  had  received  compensation  for  what  they  had 
done,  but,  having  performed  additional  services,  claimed  ad- 
ditional compensation.  Their  claim  for  additional  compen- 
sation seems  to  have  been  based  upon  the  change  which  they 
had  brought  about  in  the  terms  of  the  decree  by  which  the 
amount  of  the  liens  represented  by  them  was  brought  into 
court  in  cash,  instead  of  resting  upon  the  property.  Their 
petition  was  filed  April  17,  1889,  and  excited  great  opposition. 
It  was  strenuously  resisted  by  those  interested  in  the  fund  out 
of  which  it  was  to  be  paid,  and  by  none  more  earnestly  than 
by  J.  C.  Cochran,  the  appellant,  who,  on  the  24th  of  May, 
1889,  filed  his  answer  to  the  petition. 

The  contest  waged  ovei  this  petition  caused  the  tiouble 
which  has  lesulted  in  the  appeal  which  we  are  now  called  upon 
to  decide.  The  money  to  pay  oflf  every  claimant  was  in  the 
hands  of  the  court,  and  every  demand  would  have  been  settled, 
principal  and  interest,  without  delay,  had  not  this  controversy 
arisen.  The  result  of  it  has  been  that  in  1891  the  additional 
compensation  to  Cabell  &  Smith  was  agreed  upon  by  all  con- 
cerned, including  the  appellant,  who,  however,  still  claimed 
that  it  ought  not  to  have  been  charged  upon  the  fund  in  which 
he  was  interested.  Every  other  litigant  dropped  out.  The 
court  decreed  the  fee  to  be  distributed  among  the  owners  of 
the  James  River  and  Kanawha  Canal  bonds  in  proportion  to 
their  several  holdings,  and  the  objection  to  this  ruling  con- 
stitutes the  first  assignment  of  error  by  the  appellant. 
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Pending  this  litigation  the  money  with  which  these  bonds 
were  to  be  paid  lay  idle  in  the  hands  of  the  court,  while  the 
interest  on  the  bonds  continued  to  accumulate,  with  the  inevit- 
able result  that  the  assets  ultimately  proved  insufficient  to 
meet  the  liabilities  which  were  charged  upon  them.  Cochran 
insisted  that  he  was  entitl^ni  to  full  interest  upon  his  bonds, 
while  the  court  was  of  opinion  and  decreed  that  he  was  only 
entitled  to  interest  up  to  the  date  when  the  fund  was  paid  into 
the  court  in  part  for  his  benefit,  and  the  objection  to  this 
action  of  the  court  constitutes  the  only  other  assignment  of 
error. 

The  rule  is,  without  doubt,  that  contended  for  by  the  plain- 
tiff, but  there  are  exceptions  to  it.  It  cannot  be  denied  that 
trustees,  who  in  good  faith  engage  the  services  of  counsel  to 
aid  them  in  the  execution  of  their  duties,  are  entitled  to  pay 
them  out  of  the  trust  fund,  or  to  be  reimbursed  out  of  that 
fund  for  all  expenses  Tvhich  they  have  incurred,  including 
reasonable  fees  to  attorneys.  It  was  certainly  an  important 
service  rendered  by  Cabell  &  Smith  in  having  the  money  due 
upon  the  first  and  second  trusts  of  the  James  Eiver  &  Kanawha 
Company  brought  into  court.  Presumably  it  was  right  and 
proper  that  it  should  be  done,  and  that  it  was  beneficial  to 
those  interested.  Counsel  appear  to  have  advised  it  in  good 
faith,  and  the  trustees  in  good  4aith  to  have  acted  upon  their 
advice.  These  trustees  were  not  only  authorized,  but  it  was 
their  duty,  having  accepted  the  trust,  to  do  all  that  in  their 
judgment  the  situation  required,  to  protect  the  interest  of  the 
beneficiaries  of  the  trust,  and,  acting  within  the  scope  of  this 
duty,  the  beneficiaries  are  bound  by  their  action.  In  this 
case  there  is  not  the  slightest  suspicion  of  impropriety  upon  the 
part  of  either  the  trustees,  or  their  counsel.  Their  demand 
being  just  its  payment  should  not  have  been  resisted,  and  had 
that  demand  been  promptly  recognized  and  paid,  all  difficulty 
as  to  the  distribution  of  this  fund  would  have  been  obviated. 
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This  being  so,  and  loss  having  resulted  by  reason  of  the  fact 
that  an  opposite  course  was  pursued,  who  shall  suffer  the  con- 
sequences ?  The  purchaser  did  as  it  was  required  by  the  court 
to  do.  It  placed  in  the  hands  of  the  court  a  sura  ascertained 
to  be  sufficient  to  satisfy  every  just  demand.  It  is  a  familiar 
principle  that  where  a  loss  has  occurred  which  must  f  aU  upon 
one  of  two  persons,  it  must  be  borne  by  him  by  whose  act  of 
omission  or  commission  it  has  been  occasioned.  In  this  case, 
it  was  the  result  of  a  protracted  litigation  carried  on  in  resist- 
ing a  righteous  claim,  and  it  continued  after  other  individuals, 
who,  at  the  beginning,  made  common  cause  with  the  appellant, 
had  become  convinced  that  their  position  was  untenable,  and 
had  accepted  the  situation  and  acquiesced  in  the  result.  There 
can  be  no  doubt  that  the  appellant  was  the  efficient  cause  of 
the  loss  which  has  been  sustained,  and  he  therefore  must  suffer 
the  consequences. 

It  seems  that  during  the  course  of  the  proceedings  in  the 
Circuit  Court  the  appellant  was  allowed  to  become  a  borrower 
of  the  fund  which  he  claimed  to  the  extent  of  90  per  cent,  of 
the  face  value  of  his  demand,  giving  his  obligation  therefor, 
and  depositing  the  original  bonds,  of  which  he  was  the  holder, 
as  collaterals  for  its  payment.  We  think  that  in  the  final 
settlement  with  him  this  transaction  should  not  be  considered 
as  a  loan,  but  as  a  payment  to  him  as  of  its  date,  and,  with 
this  direction  as  to  the  terms  upon  which  a  final  settlement 
is  to  be  made  with  the  appellant,  the  decree  appealed  fi^om  is 
affirmed. 

Affirmed. 
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Marshall  v.  Palmer. 

April  18,  1895. 

CTMENT — Joint  Tenant — Form  of  Action. — One  joint  tenant  cfinnot  re- 
ver,  in  an  action  of  ejectment  in  his  own  name,  as  sole  plaintiff,  the 
terests  of  himself  and  his  co-tenants.  He  can  only  recover  that  to 
iiich  he  has  the  title,  and  if  this  be  an  undivided  interest  he  mast 
ove  what  his  proportion  is,  else  there  must  be  judgment  for  the  de- 
ndant. 

por  to  a  judgment  of  the  Circuit  Court  of  Northumber- 
county,  rendered  March  30,  1889,  in  an  action  of  eject- 
wherein  the  plaintiff  in  error  was  the  plaintiff,  and  the 
idant  in  error  was  the  defendant. 

Affirmed. 

e  action  was  brought  in  the  name  of  *^  Henry  M.  Mar- 
who  sues  as  well  for  himself  as  the  other  heirs  of  James 
hall,  deceased."  The  defendant  pleaded  ''not  guilty,'* 
he  act  of  limitations.  The  evidence  did  not  disclose  the 
)er  of  the  heirs  of  James  Marshall,  their  degree  of  rela- 
bip,  or  the  extent  of  their  interests.  The  record  fails  to 
)se  the  extent  of  the  plaintiff's  interest  in  the  land  in  con- 
rsy. 

>bert  M.  Mayo^  for  the  plaintiff  in  error. 
>  appearance  for  the  defendant  in  error 
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Riley,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  brought  by  Henry  M.  Mar- 
shall as  one  of  the  heirs  of  James  Marshall,  deceased. 

At  the  trial,  by  agreement  of  the  parties,  a  jury  was  waived, 
and  all  matters  of  law  and  fact  submitted  to  the  court,  which 
rendered  judgment  for  the  defendant. 

The  plaintiff  brought  suit  for  the  premises  in  controversy, 
both  for  himself  and  all  the  other  heirs  of  James  Marshall, 
through  whom  he  claims,  and  sought  to  recover  the  entirety 
for  himself  and  them. 

This,  I  apprehend,  cannot  be  done.  One  may  sue  in  eject- . 
ment  and  recovei  less  than  he  claims  in  his  declaration,  {Clay 
V.  White^  1  Munf.  162;  Ccilli^  et  aZs.  v.  Kemp  et  aU.y  11 
Gratt.  78;  and  2  Tucker's  Com.,  174),  but  he  cannot  recover 
more  than  he  proves  that  he  has  the  title  to  in  himself.  He 
cannot  in  his  own  name,  as  sole  plaintiff,  recover  the  respec- 
tive interests  of  his  co-tenants.  Their  several  interests  though 
undivided  are  distinct  and  different.  He  cannot,  in  his  own 
name,  represent  or  bind  his  co-tenants.  Each  must  sue  for 
himself,  and  in  his  own  name.  The  plaintiff  can  only  recover 
such  interest  in  the  premises  as  he  may  prove  that  he  himself 
is  entitled  to.  Doe  d.  HeUyer  and  others  v.  King^  6  Exch. 
791;  Doe  d.  Said  y.  Dawson^  3  Wils.  49;  Gray  v.  GwenSj 
26  Mo.  291,  303;  and  Dewey  v.  Broion,  2  Pick.  387. 

And  while  one  may  bring  suit  for  the  whole  of  the  premises, 
and  his  action  will  not  be  defeated,  if  he  should  fail  to  prove 
that  he  was  entitled  to  the  entirety,  but  showed  that  he  was 
entitled  to  some  less  interest,  yet  it  is  incumbent  upon  him 
not  only  to  establish  the  legal  title  in  himself  to  such  less  in- 
terest, but  he  must  also  establish  the  extent  of  such  interest. 
If  it  appears  that  there  are  other  persons  interested  with  him 
as  co-tenats,  he  must  prove  what  is  the  share  or  proportion  of 
the  land  that  belongs  to  him.  His  undivided  interest  must  be 
Vol.  xoi — 44 
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made  certain  and  definite.  It  must  be  clearly  designated. 
Code  of  Virginia,  section  2747.  If  he  fails  to  do  this,  so  that 
it  cannot  be  specified  by  the  verdict  of  the  jury  or  the  judgment 
of  the  court,  he  cannot  recover,  and  judgment  must  be  ren- 
dered for  the  defendant.  Craig  v.  McBrid^^  9  Dana,  427; 
Craig  v.  Taylor  and  wife^  6  B.  Monroe,  457;  CaUis  et  als.  v. 
Kemp  et  al%.^  11  Gratt.  78;  and  Dawson  et  icx.  v.  Mills ^  32 
Pa.  St.  302. 

The  record  discloses  that  the  plaintiff  in  error  sued  as  only 

one  of  the  heirs  of  James  Marshall.     He  does  not  pretend 

that  he  is  the  only  heir,  but  in  the  declaration  alleges  that 

there  are  other  heirs  of  said  decedent.     And  the  evidence 

^offered  on  the  trial  is  to  the  same  effect. 

He  does  not  allege  in  his  declaration  the  names  or  the  niun- 
ber  of  the  heirs.  Neither  does  he  state  the  extent  of  his  un- 
divided share  or  interest  in  the  land,  nor  the  proportion  to 
which  he  is  entitled.  Nor  does  the  evidence  supply  this  fatal 
defect.  It  only  shows  that  he  is  one  of  the  said  heirs.  They 
may  be  few,  or  they  may  be  many.  The  extent  of  the  in- 
terest which  the  plaintiff  claims  for  himself  is  left  wholly  in 
doubt.  There  is  nothing  in  the  entire  record  by  which  his 
interest  may  be  designated  or  rendered  certain;  nothing  on 
which  a  judgment  in  his  favor  could  be  founded,  even  if  we 
were  to  come  to  the  conclusion  that  the  heirs  of  James  Mar- 
shall were  entitled  to  recover  the  premises  sued  for,  as  to 
which  we  do  not  wish  to  be  considered  as  expressing  or  inti- 
mating any  opinion  whatever. 

No  other  judgment  could  have  been  rendered  by  the  Circuit 
Court  of  Northumberland  county  than  for  the  defendant,  and 
for  the  foregoing  reasons  the  same  is  afltened. 

Affirmed. 
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Hitfimond. 

National  Bank  of  Virginia  v.  Cringan  et  als. 
April  18,  1895. 

1.  Partnership — Powers  of  Partners  Before  and  After  Formation, — Prior  to  the 

actual  existence  of  a  partnership,  though  one  be  in  contemplation,  there, 
is  no  implied  power  in  one  partner  to  bind  the  firm.  That  agency  only 
arises  when  the  partnership  is  actually  in  existence,  and  is  then  limited 
to  matters  necessary  to  the  business  of  the  firm  in  the  ordinary  way. 
Nor  can  one  partner  after  the  partnership  is  formed  pledge  the  credit  of 
the  firm  to  raise  his  input  of  its  capital  unless  specially  authorized  to 
do  so.    This  is  not  among  his  implied  powers. 

2.  Partnership — Liability  on  Note  rf   One  Partner  for  input — Burden  of 

Proof. — A  note  made  by  one  partner  and  endorsed  by  another,  in  order 
to  raise  money  for  the  input  of  the  maker,  is  not  the  debt  of  the  firm 
unless  there  was  previous  authority  thus  to  bind  the  firm,  or  there  has 
been  a  subsequent  ratification  of  the  transaction  by  the  firm ;  and  the 
burden  of  proof  is  on  the  holder  to  show  such  authority  or  ratification. 
In  the  case  in  judgment  this  has  not  been  shown. 

3.  Partnership— Ofcfii  to  One  Partner^Election— Public  Partnership — Dor- 

mant Partner, — If  credit  is  extended  to  one  member  of  a  partnership 
which  is  public,  he  alone  is  liable,  even  though  the  money,  property,  or 
other  contract,  is  for  the  use  and  benefit  of  the  firm,  or  is  applied  thereto. 
This  is  because  the  creditor  has  elected  to  take  the  individual  security, 
and  he  will  be  held  to  his  election.  But  if  no  partnership  was  known 
to  exist,  or  if  there  were  dormant  partners,  the  firm  will  be  liable  for 
the  acts  of  the  partner  done  within  the  scope  of  his  authority — that  is, 
necessary  for  the  conduct  of  the  partnership  in  the  ordinary  way ;  other- 
wise, the  measure  of  the  liability  of  the  dormant  partner  is  the  same  as 
if  he  had  been  a  known  partner — he  is  liable  for  the  debts  of  the  firm, 
not  for  those  of  the  individual  partners. 

4.  Partnership — Avowed  Partners — Dormant  Partners — Section  ^877  of  Code. — 

Section  2877  of  the  Code  does  not  apply  to  an  avowed  partnership  of 
two  or  more  persons  doing  business  under  a  name  which  shows  that  it  is 
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in  fact  a  partnership,  and  discloses  full  names  of  at  least  two  of  the  part- 
ners. If  there  are  other  partners  whose  names  are  not  thus  disclosed, 
they  will  be  liable  as  general  partners,  when  avowed  or  discovered. 
But  even  if  the  statute  did  apply,  the  trader  whose  assets  are  liable  for 
his  debts  is  the  firm  which  thus  held  itself  out  as  the  owner  of  the 
assets. 

Appeal  from  a  decree  of  the  Chancery  Court  of  the  city  of 
Richmond,  pronounced  March  4,  1892. 

Ajfirmed. 
The  opinion  states  the  case. 

Ch)*istia/n  (&  Christian^  for  the  appellant. 

Coke  <&  PickreU  and  Leyh  R,  Page^  for  the  appellees. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Chancery  Court  of 
the  city  of  Eichraond,  pronounced  on  the  4th  day  of  March, 
1892.  In  deciding  the  case  the  learned  chancellor  of  that 
court  delivered  the  following  opinion,  vrhich  is  filed  with  and 
made  a  part  of  the  record: 

*'This  is  a  bill  to  charge  W.  S.  Forbes  and  W.  L.  Boyd,  as 
secret  partners  in  the  firm  of  Cringan  &  Trant,  on  a  note  for 
$5,000,  dated  July  6,  1889,  drawn  by  John  W.  Crmgan 
to  the  order  of  E.  L.  Trant,  payable  at  four  months  from 
date,  and  endorsed  by  Tiant,  and  discounted  by  the  plaintiff 
bank.  The  note  in  suit  was  given  in  lenewal  for  the  third 
time  of  a  similar  note,  dated  June  29,  1888,  and  discounted 
on  that  day  by  the  plaintiff. 

''The  evidence  shows  that  prior  to  June  29,  1888,  Jno.  W. 
Cringan,  E.  L.  Trant,  and  W.  S.  Forbes  had  agreed  to  form 
a  partnership  to  conduct  the  wholesale  grocery  business  in  the 
city  of  Richmond,  to  commence  business  on  oi  about  July  1, 
1888.     The  firm  did  commence  business  on  July  2,  1888,  and 
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about  the  last  of  that  month  W.  L.  Boyd  was  admitted  as  a 
partner,  his  interest  to  relate  back  to  the  begiiming  of  the 
business.  The  firm  was  dissolved  in  September,  1889,  by  the 
death  of  Trant. 

*'On  or  shortly  before  eTune  29,  1888,  Cringan  applied  to 
the  plaihtiflf  bank  for  a  loan  of  $5,000  to  make  up  his  input 
of  capital  in  the  concern,  offering  his  note  endorsed  by  Trant ; 
and  on  June  29  the  loan  was  made,  the  proceeds  of  the 
note  being  placed  to  the  credit  of  Cringan  on  the  books  of  the 
bank,  and  on  July  6  it  was  checked  out  by  Cringan  and 
placed  to  the  credit  of  Cringan  '&  Trant  on  the  books  of  the 
bank. 

''In  applying  for  the  loan,  Cringan  informed  the  cashier  of 
the  bank  (Lockwood)  that  Trant  and  himself  had  agreed  to 
form  the  partnership,  and  that  he  (Cringan)  wanted  the  money 
to  make  up  his  input  of  capital;  but  he  did  not  tell  the  cashier 
that  there  were  to  be  other  partners  than  Trant  and  himself 
(Forbes  having  requested  that  his  connection  with  the  firm 
should  not  be  made  public,  and  it  not  being  then  contemplated 
that  Boyd  would  be  a  partner),  and  the  cashier  did  not  ask  him 
that  question. 

''When  the  note  matured  it  was  renewed  in  the  same  form, 
discounted  by  the  bank,  the  proceeds  of  the  new  note  placed 
to  the  credit  of  Cringan  &  Trant  on  the  books  of  the  bank, 
and  the  old  note  charged  up  to  that  account;  and  this  was 
repeated  at  each  renewal  of  the  note,  of  which  there  were 
three. 

"After  the  dissolution  of  the  firm  in  September,  1889,  by 
the  death  of  Trant,  Cringan  sold  out  his  interest  to  Forbes  and 
Boyd  for  $1,000  in  cash,  and  any  interest  he  might  have  after 
the  debts  were  paid;  and  Forbes  and  Boyd  took  possession  of 
the  assets,  then  amounting  to  something  like  $20,000,  and 
proceeded  to  apfly  them  to  the  payment  of  the  debts  of  the 
firm.     The  bank  did  not  know  that  Forbes  and  Boyd  were 
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partners  in  the  concern  until  after  the  dissolution;  and  the 
note  held  by  it  not  having  been  paid,  this  suit  was  brought 
to  charge  Forbes  and  Boyd  as  dormant  partners. 

''It  would  subserve  no  good  purpose  to  go  more  into  the 
details  of  the  evidence  at  this  point;  such  parts  of  it  as  are 
deemed  material  will  be  noticed  in  their  proper  connections 
in  what  follows. 

"It  seems  to  me  that  the  vital  inquiries  in  this  case  (inde- 
pendently of  the  statute,  presently  to  be  considered),  are  these : 
1.  Did  Cringan  on  June  29,  1888,  have  the  power,  express 
or  implied,  to  bind  the  firm  of  Cringan  &  Trant  in  this  trans- 
action ?  2.  If  nay^  has  his  action  been  ratified  by  his  co- 
partners, so  as  to  be  binding  on  the  firm  ? 

"1.  It  is  not  pretended  that  at  that  time  Cringan  had  any 
eatress  power  to  bind  his  firm;  this  is  a  question  of  fact. 
Whether  or  not  he  had  any  implied  power  is  a  question  of 
law.  If  there  was  at  that  time  no  existing  partnership,  then 
he  had  no  such  power;  for  prior  to  the  actual  existence  of  a 
partnership  there  is  no  implied  power  in  one  partner  to  bind 
his  firm;  that  agency  only  arises  when  the  partnership  is 
actually  in  existence,  and  then,  of  course,  only  in  matters 
necessary  to  the  business  of  the  concern  in  the  ordinary  way. 
See  1  Bates  on  Partnership,  §§  78,  80,  and  221 ;  1  Lindley  on 
Partnership,  *  p.  385  et  seq,;  Story  on  Partnership,  §  122  a. 

"I  am  clearly  of  opinion  that  on  June  29,  1888,  the  partner- 
ship of  Cringan  &  Trant  was  not  in  existence.  There  was  at 
that  time  an  executory  contract  or  agreement  between  Crin- 
gan, Trant,  and  Forbes  to  form  a  partnership,  to  go  into 
effect  on  or  about  July  1,  1888.  That  such  an  agreement 
does  not  constitute  a  partnership,  see  1  Bates,  §§  78,  80 ;  1 
Lindley,  *  pp.  26,  29,  385^^  seq,^  and  notes.  In  contem- 
plation of  law,  and  as  a  matter  of  fact,  the  partnership  did 
not  come  into  existence  until  July  2,  1888,  when  the  joint 
adventure  was  "launched, ' '  as  it  is  called  in  the  books.  This  is 
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shown  by  the  evidence,  oral  and  documentary,  in  the  most 
satisfactory  way,  as,  1,  by  the  articles  of  partnership,  dated 
July  2,  1888,  (though  actually  written  subsequently  to  that 
date);  2,  by  the  printed  circular  of  Cringan  &  Trant,  bearing 
the  same  date,  saying  that  the  parties  'have  this  day  formed 
a  co-partnership;'  3,  by  the  positive  testimony  of  Cringan, 
Forbes,  and  Boyd ;  4,  by  the  allegations,  on  page  1  of  the 
biU,  sworn  to  by  the  cashier,  *that  on  June  29,  1888,  one 
John  W.  Cringan  represented  to  him  [the  cashier]  that  he, 
the  said  Cringan,  and  one  E.  L.  Trant  were  about  to  form  a 
co-partnership,'  which  statement  is  substantially  repeated  in 
his  deposition;  5,  from  the  testimony  of  the  cashier,  'that 
the  firm  had  not  (to  my  knowledge)  com?^  into  existence  legally 
when  the  note  was  first  given ;  if  it  had,  I  certainly  would 
have  made  them  endorse  it  'Cringan  &  Trant,'  and  would  not 
have  accepted  it  otherwise.  *  *  *  <Mr.  Cringan  informed 
me  that  the  partnership  only  dated  from  the  1st  or  2d  July,' 
and  6,  from  the  books  of  the  concern. 

"But  even  if  the  partnership  had  been  in  existence  on  June 
29th,  I  should  nevertheless  be  of  opimon  that  Cringan  had  no 
authority  to  bind  it  for  his  input  of  capital,  even  if  he  had 
intended  and  attempted  to  do  so.  It  is  not  among  the  implied 
powers  of  a  partner  to  bind  his  firm  for  his  own  share  of  the 
capital  agreed  to  be  subscribed.  Says  Mr.  Justice  Lindley : 
"  'One  of  the  implied  powers  of  a  partner,  and  one  of  the 
most  important  of  his  powers,  is  that  of  borrowing  money  on 
the  credit  of  the  firm;  but  this  power,  like  every  other 
implied  power,  only  exists  where  it  is  necessary  for  the  trans- 
action of  the  partnership  business  in  the  ordinary  way ;  and 
consequently,  if  money  is  borrowed  by  one  partner  for  the 
declared  purpose  of  increasing  the  partnership  capital,  or  of 
raising  the  whole  or  a  part  of  the  capital  agreed  to  be  sud- 
scribed  in  order  to  start  the  firm,  *  *  *  the  firm  will 
not  be  bound  imless  some  actual  authority  or  ratification  can 
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be  proved.'     1  Lindley,  *  pp.   269,   273-4;  1  Bates,  §§446 
and  371 ;  Story,  §  148. 

''And  again  the  same  author:  'Although  each  member  of 
an  ordinary  trading  partnership  can  pledge  its  credit  for 
money  borrowed  in  order  to  carry  on  its  business,  he  cannot 
render  it  liable  to  repay  money  borrowed  by  him  to  enable 
him  to  furnish  the  amount  of  capital  which  he  has  agreed  to 
bring  in.'     1  Lindley,  *  p.  611. 

"There  can  be  no  doubt  here  that  Cringan  borrowed  the 
money  to  make  up  his  input,  and  that  he  distinctly  informed 
the  cashier  of  that  fact  at  the  time.  Cringan  swears  positively 
that  he  so  informed  the  cashier,  and  he  is  strongly  corrobo- 
rated, as  we  shall  presently  see,  by  a  memorandum  made  by 
the  cashier  at  the  time,  and  laid  before  the  board  of  directors 
of  the  bank.  The  cashier  denies  this,  and  says  that  Cringan 
told  him  that  the  money  was  to  make  up  the  capital  of  the 
concern,  but  not  to  make  up  Cringan' s  input.  But  even  if 
this  be  true,  it  was  as  much  beyond  Cringan' s  power  to  bind 
the  firm  to  raise  or  increase  its  capital  as  it  was  to  bind  it  for 
his  own  input. 

"2.  It  is  equally  clear  from  the  evidence  that  Cringan's 
action  has  not  been  ratified  by  his  co-partners.  There  is, 
indeed,  nothing  approaching  a  ratification,  except  the  fact 
that  at  each  renewal  of  the  note  the  matured  note  was  charged 
up  on  the  books  of  the  bank  to  the  account  of  the  firm,  and 
the  proceeds  of  the  new  note  credited  to  that  account.  But 
in  each  instance  the  new  note  was  made  in  the  same  form  as 
the  original  (drawn  by  Cringan  to  the  order  of  Trant,  and 
endorsed  by  Trant),  and  the  discount  and  the  old  note  were 
charged  up  on  the  books  of  the  firm  to  the  account  of  Cringan. 
The  notes  were  never  placed  on  the  bills-payable  book  of  the 
firm  until  at  the  time  of  the  last  renewal,  when  it  was  done 
by  the  bookkeeper  of  his  own  motion,  which  act  was  promptly 
repudiated  by  the  partner,  Boyd,  when  he  discovered  it  after 
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the  dissolution  of  the  firm.  Neither  Forbes  nor  Boyd  knew 
of  the  existence  of  the  note  for  about  one  year  after  the  part- 
nership was  formed,  nor  did  either  of  them  know  that  this 
bank  held  it  until  about  November,  1889,  after  the  firm  had 
been  dissolved.  It  is  alleged  by  the  plaintiff  that  these  re- 
newals were  made  at  the  request  of  the  firm,  and  that  the  old 
notes  were  charged  by  the  bank  to  the  account  of  the  firm, 
and  the  proceeds  of  the  new  notes  credited  to  that  account, 
by  like  request;  but  this  is  denied  by  Cringan,  and  certainly 
is  not  proved  by  the  evidence.  Cringan  says  that  he  himself 
requested  the  renewal  of  the  note  when  it  was  first  renewed, 
and  that  the  bookkeeper  for  the  firm  attended  to  it  at  the  sub- 
sequent renewals;  and  he  denies  that  he  requested  or  directed 
that  the  old  notes  should  be  charged,  and  the  proceeds  of  the 
new  notes  credited,  to  the  account  of  the  firm.  Such  request 
could  not  have  been  made  by  the  firm,  for  Forbes  and  Boyd 
did  not  even  know  of  the  existence  of  the  note;  and  of  course 
the  renewal  at  Cringan' s  request  would  not  make  the  note 
binding  on  the  firm.  That  no  such  request  was  made  by  the 
firm  is  well  established  by  the  fact  that  the  form  of  the  note 
was  not  changed,  nor  was  the  firm's  endorsement  asked  for  by 
the  cashier,  for  the  cashier  swears  that  if  the  firm  had  been 
in  legal  existence  (to  his  knowledge)  on  June  29,  he  would 
certainly  have  made  them  endorse  it  'Cringan  &  Trant,'  and 
would  not  have  accepted  it  otherwise.  And  yet  he  did  not 
make  them  so  endorse  it  at  either  of  the  three  renewals.  This 
not  only  completely  repels  any  presumption  of  ratification 
by  the  firm,  but  furnishes  a  very  reasonable  presumpti(»n  that 
the  cashier  did  not  desire  such  ratification.  It  can  scarcely 
be  doubted  that  this  method  of  charging  and  crediting  was 
adopted  for  convenience  merely,  as  neither  Cringan  nor  Trant 
kept  an  individual  account  at  that  bank,  just  as  other  indivi- 
dual notes  of  both  Cringan  and  Trant  were  charged  up  to  the 
Vol.  xoi — 45 
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firm  account  on  the  books  of  the  bank.     It  certainly  falls  far 
short  of  a  ratification  by  the  firm. 

^  ^ Now  if  it  has  been  established  that  Cringan  had  no  authority 
to  bind  his  firm  by  this  note,  and  that  his  co-partners  have  not 
ratified  his  action,  that  of  itself  sufficiently  disposes  of  this 
branch  of  the  case,  and  this  opinion  might  properly  close  here. 
But  there  are  other  views  of  the  case  which  may  be  presented 
without  impropriety,  and  certain  contentions  of  the  counsel 
for  the  plaintiff  which  should  be  noticed. 

**Thus,  I  am  fully  satisfied  that  this  note  is  the  individual 
obligation  of  Jno.  W.  Cringan  and  E.  L.  Trant,  and  not  that 
of  the  firm  of  Cringan  &  Trant.  The  evidence  is  to  my  mind 
entirely  satisfactory  on  this  point,  but  1  can  only  notice  briefly 
a  few  of  its  leading  features. 

'*In  the  first  place  the  form  of  the  note  makes  it  prima 
facie  the  individual  obligation  of  the  maker  and  endorser, 
and  not  that  of  the  firm  in  which  they  were  partners.  The 
burden  is  therefore  on  the  bank  to  show  that  it  is  the  obliga- 
tion of  Cringan  &  Trant.  This  is  attempted  by  the  cashier  by 
showing  that  he  understood  at  the  time  that  the  loan  was  for 
the  benefit  of  the  firm,  and  that  the  money  was  wholly  used 
in  the  firm's  business.  The  latter  statement  Js  not  disputed, 
but,  as  we  shall  see,  that  of  itself  is  far  from  making  it  a  firm 
obligation. 

'^  Again:  Cringan  swears  positively,  both  in  his  answer  and 
in  his  deposition,  that  he  borrowed  the  money  for  himself,  to 
make  up  his  input,  and  that  he  distinctly  so  informed  the 
cashier  at  the  time,  and  he  indignantly  denies  that  he  intended 
or  attempted  to  bind  the  firm.  His  evidence,  I  thmk,  is 
strongly  corroborated  by  the  sworn  statement  of  the  cashier, 
as  to  what  occurred  at  that  time,  as  made  on  page  1  of  the 
bill;  and  still  more  strikingly  by  a  memorandum  which  the 
cashier  made  and  submitted  to  the  board  of  directors  of  the 
bank  when  he  laid  before  them  Cringan' s  application  for  the 
loan.     That  memorandum,  in  the  handwriting  of  the  cashier, 


Digitized  by  LjOOQIC 


Va.]  National  Bank  v.  Cringan.  356 

I 

Opinion. 

is  as  follows:  'J.  W.  Cringan  wants  $5,000,  at  four  months, 
endorsed  by  E.  L.  Trant.  He  says  he  has  put  in  115,000  and 
wants  $5,000  in  addition  to  .make  it  $20,000.  His  money 
is  tied  up  with  Cringan,  Watkins  &  Co.,  and  is  unavailable 
at  present.' 

''Again:  Trant  certainly  must  have  understood  this  to  be 
a  loan  to  Cringan,  for  he  opened  the  books  of  Cringan  & 
Trant  and  credited  Cringan's  stock  account  with  this  $5,000, 
and  charged  him  on  his  individual  account  with  the  discount. 

''Lastly:  The  proceeds  of  the  note  were  placed  by  the 
bank  on  its  books  to  the  credit  of  Cringan,  although  he  had 
no  account  there,  and  although  it  had  been  agreed  that  the 
firm  of  Cringan  &  Trant  should  keep  its  account  there,  and 
that  firm  was  to  begin  business  throe  or  four  days  afterwards. 
The  money  was  actually  checked  out  by  Cringan  on  July  6 
and  placed  to  the  credit  of  Cringan  &  Trant.  Moreover,  the 
cashier  says  that  in  the  ordinary  course  of  business  the  money 
T^ould  have  been  credited  to  Trant,  but  that  he  was  instructed 
by  Cringan  to  put  it  to  his  (Cringan' s)  credit.  All  this  is  very 
persuasive  to  show  that  the  cashier  recognized  in  Cringan  the 
real  owner  of  the  money  and  acknowledged  his  dominion  over 
it-  In  fact,  after  the  most  attentive  consideration  of  his  and 
Cringan' s  testimony,  I  am  unable  to  escape  the  conviction 
that  it  was  well  understood  between  them  on  June  29  that 
Cringan  was  the  real  borrower  of  the  money,  with  Trant  as 
his  endorser;  and  that  while  the  cashier  thought  that  they 
alone  composed  the  firm,  yet  that  he  did  not  consider  that  he 
was  giving  credit  to  the  firm.  I  do  not  know  how  otherAvise 
to  explain  his  repealed  statements  that  the  firm  had  not  then 
come  into  legal  existence:  'If  it  had,  I  certainly  would  have 
ma^e  them  endorse  it  'Cringan  &  Trant,'  and  would  not  have 
accepted  it  otherwise.'  And  in  answer  to  the  18th  cross- 
question  he  says:  'It  was  a  note  of  the  individuals  composing 
the  firm,  and  not  a  note  of  the  firm,  for  it  had  not  then  come 
into  existence;  and  1  regarded  it  as  an  obligation  of  the  indi- 
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vidual  members  composing  the  firm  of  Cringan  &  Trant.'  I 
think  this  must  be  taken  to  mean  that  he  credited  J.  W.  Crin- 
gan and  E.  L.  Trant,  the  firm  being  then  unborn.  Whether 
or  not,  had  the  firm  then  been  in  existence,  he  would  have  in- 
sisted on  the  firm's  endorsement,  we  can  only  judge  by  the 
fact  that  he  failed  to  do  so  subsequently,  although  three  op- 
portunities were  offered  him. 

''If,  then,  this  was  the  individual  obligation  of  J.  W.  Crin- 
gan and  E.  L.  Trant  it  would  not  be  binding  on  the  firm  of 
Cringan  &  Trant,  even  though  the  money  was  wholly  used  in 
its  business,  if  that  firm  was  open  and  notorious ;  that  is,  if 
there  were  no  dormant  partners.  And  this  brings  us  to  the 
main  contention  of  the  counsel  for  the  plaintiff,  which  is 
pressed  with  great  force  in  his  closing  note. 

''The  principal  which  exempts  a  partnership  from  liability 
for  the  individual  obligations  of  one  partner,  even  though 
given  for  money  or  goods  brought  into  the  concern,  is  that 
the  creditor  has  made  his  election  between  the  security  of 
the  firm  on  the  one  hand,  and  that  of  the  individual  partner  on 
the  other;  and  having  chosen  to  look  to  the  latter,  he  must 
abide  his  own  decision.  But  where  no  firm  was  known  to 
exist,  or  where  there  were  dormant  partners,  the  creditor  can- 
not be  held  to  have  made  an  election,  and  he  mav  therefore 
charge  the  firm,  or  the  dormant  partners,  when  discovered. 
Mr.  Story  says:  'If  money  is  borrowed,  or  goods  bought,  or 
any  other  contract  is  made  by  one  partner  upon  his  own  ex- 
clusive credit,  he  alone  is  liable  therefor;  and  the  partneship, 
although  the  money,  property,  or  other  contract  is  for  their 
proper  use  and  benefit,  or  is  applied  thereto,  will  in  no  manner 
be  liable  therefor.'     Story  on  Partnership,  §  134. 

"And  again  he  says  in  §  138:  'In  the  case  of  a  dormant  or 
secret  partner,  the  credit  is  manifestly  given  only  to  the  osten- 
sible party,  for  no  other  party  is  known.  Still,  however, 
it  is  not  treated  as  an  exclusive  credit,  for  the  law  in  all  cases 
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of  this  sort  founds  its  decision  upon  the  ground  that  the  credi- 
tor has  had  a  choice  or  election  of  his  debtor,  which  cannot  be 
where  the-  partner  is  dormant  and  unknown.  The  credit, 
therefore,  is  not  deemed  exclusive,  but  binding  upon  all  for 
whom  the  partner  acts,  if  done  in  their  business,  and  for  their 
benefit,  as  is  the  case  in  cases  of  agency  for  an  unknown 
principal.' 

''In  Holmes  v.  Burton,  9  Vermont,  252,  31  Am.  Dec.  621, 
it  was  held  that  a  note  given  by  one  partner,  in  his  individual 
name,  cannot  be  enforced  against  the  partnership,  though 
made  in  consideration  of  property  of  which  the  firm  had  the 
benefit.  'This  rule  holds  where  the  partnership  is  public, 
although  it  may  not  apply  to  the  case  of  a  dormant  partner- 
ship. It  goes  upon  the  ground  that  the  creditor  elects  to  take 
the  individual  security.'  See  also  1  Bates,  §  157,  and  cases 
cited;  In  re  Warren,  Davies  [U.  S.  C.  C.  Kep'ts,]  320. 

"The  counsel  for  the  plaintiff  contends  that  this  case  falls 
within  the  exception  to  the  rule ;  that  even  if  the  credit  was 
in  fact  given  to  Cringan,  yet,  this  being  a  dormant  partnership, 
the  firm  is  nevertheless  liable,  the  money  having  gone  to  the 
benefit  of  the  firm. 

"It  seems  to  me  that  the  complete  answer  to  this  is  that 
Cringan  had  no  authority  to  bind  the  partnership  in  this  mat- 
ter, and  that  his  action  has  not  been  ratified  by  his  co-part- 
ners; and  if  he  could  not  bind  the  partnership,  he  could  not 
bind  the  dormant  partners,  for  their  liability,  when  discovered, 
is  exactly  what  it  would  have  been  had  they  been  known  as 
partners  from  the  beginning;  that  is  to  say,  they  are  liable 
for  the  debts  of  the  firm,  not  for  those  of  the  individual 
partners. 

"If  Cringan  had  borrowed  this  money  after  the  firm  came 
into  existence,  on  his  own  note,  whether  endorsed  by  Trant 
or  not,  and  for  the  purpose  of  carrying  on  the  business  of  the 
concern  in  the  ordinary  way,  and  not  to  increase  the  firm's 
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capital,  nor  to  make  up  his  own  input,  then,  even  though  the 
credit  was  given  in  the  first  instance  to  Cringan  alone,  the 
firm  (this  being  a  dormant  partnership)  would  nevertheless  be 
bound  for  the  debt,  and  hence  the  dormant  partners  would  be 
liable  to  pay  it.  The  case  would  then  fall  easily  within  the 
exception  to  the  rule,  and  the  views  of  the  counsel  for  the 
plaintiff  would  prevail. 

'^But  such  is  not  the  case.  Cringan  borrowed  the  money 
before  the  partnership  came  into  existence.  At  that  time  he 
had  no  implied  power  to  bind  the  firm,  and  no  express  authority 
nor  any  ratification  of  his  act  has  been  shown.  He  borrowed 
the  money  to  make  up  his  input  of  capital,  and  so  informed 
the  lender  at  the  time;  but  he  had  no  implied  power  to  bind 
the  partnership  for  the  purpose  of  raising  the  capital  which  he 
himself  had  agreed  to  bring  in,  and  no  express  authority  nor 
any  ratification  of  his  act  has  been  shown. 

^^To  recur  again,  and  briefly,  to  the  principles  above  laid 
down:  If  credit  is  given  to  one  member  of  a  known  firm,  the 
firm  is  not  liable  for  the  debt,  even  though  the  fruits  of  the 
credit  go  to  the  benefit  of  the  firm;  the  creditor  has  made  his 
election  to  credit  the  individual  partner;  but  if  no  partnership 
was  known  to  exist,  or  if  there  were  dormant  partners,  the 
firm  will  be  liable,  for  the  creditor  cannot  be  held  to  have 
made  an  election.  But  there  is  another  principle  which 
underlies  both  of  these,  viz. :  That  the  act  done  must  be 
within  the  scope  of  the  partner's  authority;  that  is,  it  must 
be  necessary  to  the  conduct  of  the  business  of  the  partnership 
in  the  ordinary  way.  The  authorities  show  this  very  clearly. 
I  have  examined  the  cases  cited  by  counsel  for  the  plaintiff, 
and  many  others,  and  in  each  of  them  I  find  that  there  was 
an  existing  partnership,  and  that  the  act  of  the  partner  was 
done  in  the  usual  course  of  the  business  of  the  concern. 

''It 'now  becomes  necessary  to  examine  the  Virginia  statute 
which  is  invoked  by  the  plaintiff. 
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''It  is  strenuously  insisted,  and  as  strenuously  denied,  that 
section  2877  of  the  Virginia  Code  governs  this  case;  and  that 
even  if  the  court  should  reach  the  conclusions  above  set  forth, 
yet  that  the  claim  prosecuted  here  is  undoubtedly  the  indivi- 
dual debt  of  J.  W.  Cringan  and  E.  L.  I'rant;  and  that,  being 
such,  the  statute  makes  the  assets  of  the  firm  of  Cringan  & 
Trant,  all  of  which  have  come  into  the  hands  of  Forbes  and 
Boyd,  liable  for  its  payment.     The  section  reads  as  follows: 

'* '  If  any  person  transact  business  as  a  trader,  with  the  addition  of  the 
words  *  factor/  *  agent/  *  and  company.'  or  '  and  co./  and  fail  to  disclose  the 
name  of  his  principal  or  partner,  by  a  sign  in  letters  easy  to  be  read,  placed 
conspicuoosly  at  the  house  wherein  such  business  is  transacted,  and  also  by 
a  notice  published  for  two  weeks  in  a  newspaper  (if  any)  printed  in  the  city, 
town,  or  county  wherein  the  same  is  transacted ;  or  if  any  person  transact 
such  business  in  his  own  name,  without  any  such  addition ;  all  the  property, 
stock,  and  choses  in  action  acquired  or  used  in  such  business  shall,  as  to  the 
creditors  of  any  such  person,  be  liable  for  the  debts  of  such  person.' 

**  Since  the  business  here  was  conducted  under  the  firm  name 
of  *  Cringan  &  Trant,'  without  the  addition  of  any  words,  it 
is  the  latter  clause  of  the  statute  which  is  particularly  relied 
on — viz:  "Or  if  any  person  conduct  such  business  in  his  own 
name,  without  any  such  addition;  all  the  property,  stock, 
and  choses  in  action  acquired  or  used  in  such  business  shall, 
as  to  the  creditors  of  any  such  person,  be  liable  for  the  debts 
of  such  person. ' 

^'Iha^e  considered  this  matter  very  attentively;  in  fact, 
the  evident  sincerity  of  the  counsel  for  the  plaintiff  in  pressing 
it  has  induced  me  to  bestow  on  it  far  more  thought  than  I 
would  otherwise  have  considered  necessary.  The  result  is  that 
I  am  satisfied  that  the  statute  does  not  apply,  and  was  not 
meant  to  apply,  to  such  a  case  as  this.  No  authority  was 
cited  on  either  side  in  the  argument,  and  I  have  not  been  able 
to  find  any,  bearing  on  this  point. 

''The  position  of  the  plaintiff  is  this:  Conceding  that  the 
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debt  here  is  not  the  debt  of  the  firm  of  Cringan  &  Trant,  but 
the  individual  debt  of  J.  W.  Cringan  and  E.  L.  Trant,  yet, 
inasmuch  as  J.  W.  Cringan  and  E.  L.  Trant  conducted  the 
business  in  their  own  names  {i.  e.^  in  the  firm  name  of  Crin- 
gan &  Trant),  without  the  addition  of  the  words  mentioned 
in  the  statute,  the  assets  of  the  firm  of  Cringan  &  Trant  are 
expressly  made  liable  for  the  payment  of  this  debt.  Which 
is,  of  course,  equivalent  to  saying  that  by  virtue  of  this  statute 
it  is  the  law  in  Virginia  that  partnership  assets  are  impressed 
with  a  statutory  lien  or  charge  in  favor  of  the  individual  credi- 
tors of  the  members  of  the  firm.  If  this  be  so,  it  involves 
very  serious  consequences.  I  think  it  effectually  destroys  the 
equity  of  the  partners  inter  sese  to  have  the  partnership  assets 
first  applied  to  the  payment  of  the  partnership  debts;  and 
hence  the  creditors  of  one  partner  (or,  as  in  this  case,  of  two 
of  the  partners),  who  might  be  heavily  indebted,  could  take 
the  social  assets  pari  passu  with  the  social  creditors,  and  leave 
the  other  partners  to  pay  the  whole  of  the  social  debts  remain- 
ing unpaid.  I  am  not  sure,  indeed,  that  in  such  a  case  the 
individual  creditors  would  not  have  priority  over  the  social 
creditors.  I  think  that  if  this  had  been  the  real  meaning  and 
effect  of  the  statute,  it  would  very  likely  have  been  discovered 
during  the  half  century  that  it  has  been  on  our  statute  books. 
^'It  seems  to  me  very  plain  that  the  statute  applies  only  to 
the  case  of  a  person  trading  in  his  own  name,  either  with  the 
addition  of  words  which  indicate  that  he  is  an  agent  or  has  a 
partner,  but  which  do  not  disclose  the  name  of  his  principal 
or  partner,  or  else  without  any  such  words;  and  its  effect  is 
to  make  the  assets  used  or  acquired  in  such  business  liable  for 
the  debts  of  such  trader.  I  believe  that  there  is  a  consensus 
of  opinion  in  the  profession  that  the  statute  was  intended  to 
meet  the  common  case  of  a  person  trading  in  his  own  name, 
either  with  or  without  the  words  *  agent,'  or  'company,'  and 
obtaining  credit,  presumably  on  the  faith  of  the  assets  used  in 
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such  business,  and  then,  when  the  necessity  arises,  shielding 
those  assets  from  the  demands  of  his  creditors  by  claiming 
that  they  belong  to  his  principal  or  to  his  partner.  The  sta- 
tute is  aimed  at  the  fraud  which  might  be,  and  no  doubt  often 
was,  practised  in  this  way,  and  it  prevents  the  fraud  by  making 
the  assets  used  or  acquired  in  such  business  liable  for  the  debts 
(all  the  debts)  of  such  person,  unless  the  name  of  his  principal 
or  partner  be  disclosed  in  the  manner  prescribed.  An  exami- 
nation of  the  language  of  the  statute,  as  first  enacted  in  1839, 
will  materially  aid  this  construction.  The  act  is  entitled  'An 
act  to  prevent  persons  from  carrying  on  business  under  false 
or  fictitious  names  and  firms,'  and  its  full  text  is  as  follows: 


''  *  Be  it  enacted  by  the  Greneral  Assembly,  That  no  person  shall  transact 
any  business  whatever,  in  the  co-partnership  name  and  style  of  himself  and 
any  other  person,  who  is  not  liable  for  the  debts  incurred  in  the  course  of 
business ;  and  no  person  shall  transact  business  in  his  own  name,  with  the 
addition  of  the  words  *  agent*  or  'factor,*  merely,  without  adding  thereto 
the  name  of  his  principal ;  and  no  person  shall  transact  business  under  his 
own  name,  with  the  addition  of  the  words  *  and  company  '  or  *  &  CJo.,*  un- 
less some  actual  partner  be  represented  thereby.  And  if  any  person  shall 
offend  against  the  provisions  of  this  act,  or  either  of  them,  he  or  she  shall 
be  guilty  of  a  misdemeanor,  and  for  each  offence  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred,  nor  more  than  one  thousand  dollara. 

***2.  And  be  it  further  enacted.  That  all  property,  debts,  stock,  and 
choses  in  action  acquired  by  any  person  trading  or  transacting  business  in 
his  own  name,  with  the  addition  of  the  words  'agent,'  'factor,'  'and  com- 
pany,' or  *  &  Co.,'  and  who  does  not  disclose  the  name  of  the  principal  or 
partner  liable  for  the  payment  of  all  the  debts  incurred  in  the  course  of  his 
business,  shall,  as  to  all  creditors  of  such  person,  be  taken  to  be  his  indi- 
vidual property,  and  liable  to  his  debts,  as  if  it  were  acquired  solely  on  his 
own  account'    Acts  1839,  ch.  72,  p.  46. 

"The  only  cases  in  which  the  statute  has  come  under  review 
in  our  Supreme  Court  of  Appeals  were  cases  of  agency.  See 
Farraers  Bank  v.  Kent^  cfec.,  16  Gratt.  257;  Peixn  v.  White- 
head,  17  Gratt.  508,  524. 

"Neither  the  terms  of  the  statute  nor  the  policy  of  the 
Vol.  xoi — 46 
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law  requires,  or  even  permits,  that  it  should  be  applied  to  an 
avowed  partnership  of  two  or  more  persons  doing  business 
under  a  name  which  shows  that  it  is  in  fact  a  partnership,  and 
discloses  the  names  of  at  least  two  of  the  partners.  There  is 
nothing  false  or  fictitious  in  the  name  ^Cringan  &  Trant. ' 
It  shows  on  its  face  that  there  is  a  partnership,  and  discloses 
the  names  of  two  persons  who,  in  the  language  of  the  origi- 
nal act,  are  'liable  for  all  the  debts  incurred  in  the  course  of 
the  business;'  and  if  there  are  other  partners  who  are  not 
thus  disclosed,  they  will  be  equally  liable,  when  avowed  or 
discovered,  for  all  such  debts.  On  the  other  hand,  the  name 
'John  Smith,'  or  'John  Smith,  Agent,'  or  'John  Smith  & 
Co.,'  may  be  fictitious;  there  may  or  may  not  be  a  partner- 
ship or  agency ;  and  if  there  is,  the  statute  requires  that  the 
name  of  the  partner  or  principal  shall  be  posted  at  the  door 
and  published  in  a  newspaper;  else  John  Smith  is  estopped 
from  asserting  that  fact  against  the  demands  of  his  creditors. 
"There  is  no  statute  in  Virginia  requiring  a  firm  of  general 
paitneis  to  disclose  their  names  on  a  sign  at  the  door  and  by- 
advertisement  in  a  newspaper,  although  limited  patnerships 
and  partnership  associations  aie  required  to  disclose  names, 
advertise,  and  record  articles ;  and  the  statute  under  conside- 
ration requires  a  person  doing  business  as  a  trader,  where  his 
name  is  the  only  ostensible  name,  and  the  only  indication  of 
a  partnership  is  the  words  'and  company,'  or  '&  Co.,'  to  have 
such  sign  and  make  such  advertisement.  When  we  consider 
the  fact  that  the  great  majority  of  all  partnerships  are  general 
partnerships,  this  absence  of  any  such  requirement  as  to  them 
seems  to  have  some  significance.  1  also  think  that  there  is 
great  significance  in  the  word  'person,'  so  often  used  in  the 
statute,  notwithstanding  the  rule  of  construction  which  per- 
mits a  word  importing  the  singular  number  to  be  extended 
and  applied  to  several  persons  or  things,  (Code  of  Yirginia, 
section  5,  clause  13),  especially  when  we  consider  the  lan- 
guage of  tbe  original  act. 
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'  *  Again :  The  trader  contemplated  by  the  statute  is  a  person 
doing  business  as  a  trader.  In  this  case  neither  J.  W.  Cringan 
nor  E.  L.  Trant,  separately  or  jointly  with  each  other,  trans- 
acted business  as  a  trader.  The  firm  of  Cringan  &  Trant, 
composed  of  Cringan,  Trant,  Forbes,  and  Boyd,  was  the  per- 
son, or  trader,  who  transacted  business  without  complying  with 
the  statute.  The  partnership  was  an  entity  entirely  distinct 
from  either  of  its  component  parts.  If  this  trader  is  within 
the  terms  of  the  statute,  and  has  failed  to  comply  with  its 
provisions,  the  penalty  is  that  its  assets  are  liable  to  the  pay- 
ment of  its  debts;  and  the  force  of  the  statute  so  applied  is 
simply  that  the  assets  of  the  trader,  Cringan  &  Trant,  are 
liable  for  the  debts  of  the  trader,  Cringan  and  Trant;  and 
that  is  the  law  independently  of  the  statute.  But  the  debt 
here  is  not  the  debt  of  Cringan  &  Trant,  and  the  contention 
of  the  plaintiff  is  based  on  the  cojicession  of  this  fact.  So 
that  even  if  the  statute  be  made  to  apply  in  this  way  it  does 
not  help  the  plaintiff. 

**The  arguments  on  this  point  are  by  no  means  exhausted, 
but  these  must  suffice. 

**I  am  of  opinion  to  dismiss  the  bill,  and  a  decree  may  go 
accordingly." 

"We  have  carefully  examined  the  record,  and  find  that  our 
views  of  this  case  are  fully  and  clearly  expressed  in  the  opinion 
of  Judge  Lamb,  which  this  court  adopts;  and  for  the  reasons 
therein  given  we  are  of  opinion  that  there  is  no  error  in  the 
decree  complained  of,  and  it  is  affirmed. 

Affirmed. 
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Langhorne,  by  &c.  v.  Richmond  City  Railway  Co. 
April  18,  1895. 

1.  Common  Law  Pleading — Corporations  having  Several  Names — Amend-- 
ment  of  Pleadings^Section  3S84  of  the  Code. — A  corporation  may  be 
known  by  several  names  as  well  as  a  natural  person,  and  though  sued 
for  a  tort  allied  to  have  been  committed  under  another  name,  a  recovery 
may  be  had  against  it  m  its  true  name,  provided  its  identity  is  averred 
in  the  pleadings  and  sustained  by  the  proof.  But  this  evidence  must  be 
confined  to  the  issues  made  by  the  pleadings.  If  one  corporation  is 
sued  for  a  personal  injury,  and  the  evidence  of  the  defendants  tends  to 
show  that  the  injury  was  committed  by  another  corporation,  the  plain- 
tiff, upon  request,  should  be  allowed  to  amend  his  declaration  so  as  to 
charge  that  the  two  corporations  were  one  and  the  same  corporation 
known  by  both  names.  Section  3384  of  the  Code  was  clearly  intended 
to  provide  for  such  a  case,  and,  being  remedial  in  its  character,  should 
be  liberally  construed. 

Error  to  a  judgment  of  the  Ciiouit  Court  of  the  city  of 
Richmond,  rendered  January  8,  1891,  in  action  of  trespass 
on  the  case  wherein  the  plaintiff  in  error  was  the  plaintiff, 
and  the  defendant  in  error  was  the  defendant. 

Reversed, 

The  opinion  states  the  case. 

Wm.  P,  DeSaussure  and  James  Lyons ^  for  the  plaintiff  in 
error. 

G.  Carlton  Jackson^  Christian  &  Christian  and  Wyndham 
R.  Meredith^  for  the  defendant  in  error. 
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Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  decided  by  this  court  at  its  March  terra,  1894, 
and  the  judgment  of  the  Circuit  Court  cf  the  city  of  Rich- 
mond, to  which  the  writ  of  error  was  awarded  was  reversed. 
A  rehearing  was  granted,  and  in  this  way  the  case  is  again 
before  this  court. 

In  the  year  1890,  the  plaintiff  in  error  brought  an  action 
of  trespass  on  Ihe  case  against  the  Richmond  City  Railway 
Company,  in  the  Circuit  Court  for  the  city  of  Richmond,  to 
recover  damages  for  injuries  alleged  to  have  been  done  him 
by  the  defendant  company  whilst  traveling  as  a  passenger  on 
its  road.  The  case  was  tried  in  the  year  1891,  and  a  verdict 
and  judgment  rendered  in  favoi  of  the  defendant. 

Theie  are  several  assign  men  ts  of  error,  but  in  the  view  we 
take  of  the  case  it  will  only  be  necessary  for  us  to  consider 
one  of  them;  and  that  is,  did  the  court  err  in  overruling  the 
plaintiff's  motion  to  amend  his  pleadings  during  the  trial  of 
the  cause. 

After  the  plaintiff  had  introduced  his  evidence  which  tended 
to  show  the  injuries  done  him  and  his  right  to  recover  dam- 
ages,,the  defendant  introduced  certain  written  evidence  which 
tended  to  show  that  the  defendant,  the  Richmond  Cily  Rail- 
way Company,  had  become  the  owner  by  purchase  of  the 
property,  rights,  and  franchises  of  the  Richmond  Railway 
Company,  the  corporation  owning  and  operating  the  street 
railway  at  the  time  the  injury  complained  of  was  done,  and 
that  it  was  not  responsible  to  the  plaintiff  for  the  injuries  done 
him.  The  plaintiff,  after  offering  in  evidence  in  rebuttal  an 
older  deed  of  trust  upon  a  portion  of  the  property  of  the 
Richmond  Railway  Company  than  the  trusts  under  which  its 
property  has  been  sold,  as  claimed  by  the  defendant,  moved 
the  court  to  allow  him  to  amend  the  writ  and  declaration  in 
the  case.     The  object  of  the  amendment,  which  he  asked  to 
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be  allowed  to  make,  was  to  pat  in  issue  the  question  whether 
or  not  the  Richmond  Railway  Company  and  the  Richmond 
City  Railway  Company  were  one  and  the  same  corporation, 
known  by  both  names.  There  was  no  allegation  in  the  decla- 
lation  that  such  was  the  fact.  The  counsel  for  the  defendant 
insist  that  proof  was  aditiissible  to  show  such  identity  without 
such  an  allegation,  and  that  there  was  no  necessity  for  the 
amendment,  if  it  were  otherwise  proper,  which  they  deny. 
That  view  cannot  be  sustained.  The  evidence  must  be  con- 
fined to  the  issues  made  by  the  pleadings.  This  is  the  general 
and  well  settled  rule.  But  for  the  earnestness  of  counsel  in 
presenting  the  opposite  view,  we  would  not  consider  it  neces- 
sary to  cite  authority  upon  this  question.  A  corporation  may 
be  known  by  several  names,  as  well  as  a  natural  person,  and 
a  recovery  may  be  had  against  it  in  its  true  name  prov^lded 
its  identity  "J<3  averred  in  pleadirvg  and  apparent  in  proofs 
In  McGregor  v.  Fuller  Implement  Co,^  72  Iowa,  143,  it  was 
held,  in  an  action  on  an  account,  that  ^Hhe  value  of  services 
rendered  to  one  corporation  cannot  be  recovered  in  a  suit 
against  another  corporation  on  the  ground  that  the  two  cor- 
porations are  identical^  and  that  there  was  only  a  change  of 
name,  unless  the  fact  thus  relied  upon  is  distinctly  alleged  in 
the  plaintiflf's  pleading."'  Angel  &  Ames  on  Corp.  sec.  234; 
2  Beach  on  Pr.  Corp.,  sec.  864;  Daniel  on  Neg.  Inst.,  sec. 
399;  4  Amer.  &  Eng.  End.  Law,  204,  note  (3). 

When  the  motion  to  amend  was  made,  there  was  a  variance 
between  the  allegation  and  the  proof,  and  unless  the  amend- 
ment was  allowed,  and  the  plaintitf  given  an  opportunity  to 
show  the  identity  of  the  Richmond  RaQway  Company  and 
the  Richmond  City  Railway  Company,  he  must  fail  in  his 
action.     Sec.  3384  of  the  Code  provides  that — 

"  If,  at  the  trial  of  any  action,  there  appears  to  be  a  variance  between  the 
evidence  and  allegations  or  recitals,  the  court,  if  it  consider  that  substantial 
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justice  will  be  promoted  and  that  the  opposite  party  will  not  be  prejudiced 
thereby,  may  allow  the  pleadings  to  be  amended  on  such  terms  as  to  the 
payment  of  costs  or  postponement  of  the  trial,  or  both,  as  it  may  deem  rea- 
sonable.'' 

Statutes  allowing  amendments  are  favored,  and  although 
resting  in  the  sound  discretion  of  the  court,  the  authorities, 
without  exception  it  is  said,  declare  that  such  statutes  are  re- 
medial and  must  be  construed  liberally.  1  Encyclopedia  of  PL 
&  Pr.  516-17.  Sec.  3384  of  the  Code  was  clearly  intended 
to  provide  for  such. cases  as  the  one  under  consideration.  By 
allowing  the  pleadings  to  be  amended  so  as  to  put  in  issue  the 
identity  of  the  Richmond  Railway  Company  and  the  defen- 
dant company,  the  whole  controversy  between  the  parties 
could  have  been  settled.  By  refusing  it,  the  court  compelled 
the  plaintiff  to  take  a  non  suit  or  to  submit  to  a  verdict  in 
favor  of  the  defendant,  tfot  upon  the  merits  of  the  case,  but 
because,  as  it  appeared  from  the  evidence  then  before  the  jury, 
one  corporation  had  done  the  injury  complained  of,  and 
another  corporation  had  been  sued;  and  that  too,  when  the 
plaintiff  was  insisting  that  this  was  not  the  fact,  but  that  they 
were  one  corporation  known  by  both  names,  and  asking  the 
court  for  leave  to  amend  his  declaration  that  he  might  have 
an  opportunty  to  introduce  evidence  to  show  it.  There  is  no 
suggestion  of  laches  on  the  part  of  the  plaintiff  in  not  amend- 
ing, or  asking  leave  to  amend,  his  pleadings  earlier.  Neither 
does  it  appear  that  the  defendant  would  have  been  prejudiced 
thereby,  except  in  being  prevented  from  taking  advantage  of 
the  variance  between  the  pleading  and  proof  in  the  cause, 
which  advantage  it  was  one  of  the  expressed  objects  of  sec. 
3384  of  the  Code  to  prevent. 

The  Circuit  Court,  we  think,  erred  in  refusing  to  allow  the 
declaration  in  the  case  to  be  amended,  and  for  that  error  its 
judgment  will  have  to  be  reversed,  the  verdict  set  aside,  and 
a  new  trial  awarded,  with  leave  to  the  plaintiff  to  amend  his 


Digitized  by  LjOOQIC 


368  Lanqhobne  v.  Eiohmond  City  E.  Co.  [91 

Opinion. 

declaration.  And  as  the  evidence  may  be  different  upon  the 
next  trial,  upon  the  amended  pleadings,  it  is  not  necessary  to 
pass  upon  the  other  assignments  of  error,  which  are  based 
upon  the  court's  action  in  giving  and  refusing  instructions. 

Revebsed. 
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Langhorne,  by  (fee.  V.  Richmond  Railway  Company  and 

Another. 

April  18,  1895.  ^  59i| 

1.  Pbactice  at  Ck)MMON  Law — Oyer — Deed  Referred  to  by  Way  of  Induce-    % 

merU. — ^The  right  to  crave  oyer  of  papers  mentioned  in  a  pleading  applies, 
as  a  general  rule,  only  to  deeds  and  letters  of  probate  and  administra- 
tion, and  not  to  other  writings,  and  only  applies  to  a  deed  when  a  party 
pleading  relies  upon  the  direct  and  intrinsic  operation  of  the  deed. 
Hence,  a  defendant  is  not  entitled  to  have  oyer  of  deed  referred  to  in 
the  plaintiflTs  declaration  merely  by  way  of  inducement  or  introduction 
to  other  matters  necessary  to  be  alleged. 

2.  Practice  at  Common  Law — Consolidation  of  Corporations — lAabilUiea  of 

Old  Company. — The  corporation  which  is  created  by  the  consolida- 
tion of  other  corporations,  or  the  surviving  corporation  where  another 
or  others  are  merged  into  it,  is  ordinarily  deemed  the  same  as  each  of 
the  corporations  which  fonned  it  for  the  purpose  of  answering  for  the 
liabilities  of  the  old  corporation,  and  may  be  sued  under  its  new  name, 
or  under  the  name  of  the  surviving  company,  for  their  debts,  as  if  no 
change  had  been  made  in  the  name,  or  in  the  organization  of  the  origi- 
nal corporations. 

3.  Pleading  at  Common  Law — Misjoinder — Consolidation  of  Corporations. — 

Where  a  corporation  liable  for  personal  injuries  inflicted  by  its  agents,  be- 
comes merged  into,  or  consolidated  with  another  corporation,  which  by 
authority  of  law  or  act  of  the  parties  is  responsible  for  such  liability, 
an  action  at  law  may  be  maintained  for  such  injuries  against  either  of 
said  corporations,  but  not  a  joint  action  against  both.  They  are  not 
jointly  liable.  One  is  liable  for  committing  the  alleged  tort,  the  other 
is  liable  by  reason  of  the  consolidation.  In  a  joint  action  it  must 
appear  from  the  declaration  that  the  contract  or  tort  upon  which  the 
action  is  brought  is  a  joint  contract,  or  a  joint  tort ;  otherwise,  the 
declaration  will  be  bad  on  demurrer  for  misjoinder  of  causes  of  action 
and  of  parties. 

Vol.   xci — 47 
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Error  to  judgment  of  the  Circuit  Court  of  the  city  of  Rich- 
mond,  rendered  June  22,  1891,  in  an  action  of  trespass  on  the 
case,  wherein  the  plaintiff  in  error  (Charles  M.  Langhorne, 
an  infant  fifteen  years  of  age,  who  sues  by  Jennie  R.  Lang- 
horne, his  next  friend),  was  the  plaintiff,  and  the  defendants 
in  error  were  the  defendants. 

Affirmed. 

Wm.  P.  DeSau88ure  and  James  ZyonSj  for  the  plaintiff  in 
error. 

G.  Carter  JackBon^  Christian  cfe  Christian  and  Wyndham, 
*    R,  Meredith^  for  the  defendants  in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  decided  by  this  court,  at  its  March  term, 
1894,  and  the  judgment  of  the  trial  court  reversed.  A  re- 
hearing was  granted,  and  in  this  way  the  case  is  again  before 
this  court. 

The  plaintiff  in  error  brought  an  action  of  trespass  on  the 
case  in  the  Circuit  Court  of  the  city  of  Richmond  against  the 
Richmond  Railway  Company,  known  also  as  the  Richmond 
City  Railway  Company,  and  the  Richmond  Railway  and 
Electric  Company,  for  an  injury  done  him  by  the  first  named 
company. 

One  of  the  defendants,  the  record  does  not  show  which, 
appeared,  craved  oyer  of  the  writings  in  the  declaration  men- 
ioned,  and  demurred  to  the  whole  declai-ation. 

The  declaration  contains  but  one  count,  and  that  is  for  an 
injury  alleged  to  have  been  done  the  plaintiff  by  the  Rich- 
mond Railway  Company.  The  declaration  alleges  substan- 
tially, after  giving  a  history  of  the  organization  of  the  first 
named  company,  and  of  three  deeds  of  trust  that  it  had  given 
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upon  its  property,  works,  and  franchises  to  secure  its  credi- 
tors, that  there  had  been  a  sale  under  the  second  and  third 
deeds  of  trust,  subject  to  the  lien  of  the  first,  and  that  certain 
parties,  who  were  the  owners  and  oflScers  of  the  corporation, 
became  the  purchasers  at  such  sale  of  its  works  and  property, 
and  *' continued  to  carry  on  the  business  of  said  corporation, 
subject  to  the  said  first  lien  or  deed  of  trust,  adopting  the 
name  of  the  Richmond  City  Railway  Company,  by  which 
last  name  said  corporation  has  since  been  known  and  called; 
that  on  or  about  the  2nd  day  of  January,  1882,  Parker  Camp- 
bell, president  of  the  said  Richmond  Railway  Company,  and 
styling  himself  president  of  the  Richmond  City  Railway 
Company,  filed  a  petition  with  the  common  council  of  the 
city  of  Richmond,  praying  for  the  extension  of  the  charter 
of  the  said  Richmond  Railway  Company ;  that  said  petition 
was  granted,  and  on  the  17th  of  May,  1882,  said  common 
council  of  the  city  of  Richmond  passed  an  ordinance  extemd- 
ing  the  charter  of  the  Richmond  Railway  Company,  and  con- 
tinuing to  it  its  powers  and  privileges  until  the  31st  of  Decem- 
ber, 1900;  that  by  an  act  of  the  General  Assembly  of  Vir- 
ginia, passed  17th  day  of  March,  1884,  the  said  Richmond 
City  Railway  Company  was  '*  recognized"  as  the  same  cor- 
poration chartered  by  and  under  the  act  of  assembly  of  20th 
of  March,  1860,  and  the  ordinance  thereunder,  and  contract 
with  the  city  of  Richmond  of  the  17th  May,  1860,  and  sub- 
sequent amendments  thereto,  under  the  name  of  the  Richmond 
Railway  Company;  that  under  and  by  virtue  of  statutes  of 
Virginia  for  such  case  made  and  provided,  the  said  defendant, 
the  Richmond  City  Railway  Company^  by  deed  dated  the 
14th  October,  1890,  and  recorded  in  the  clerk's  oflSce  of  the 
Chancery  Court  the  20th  November,  1890,  conveyed  to  the 
Richmond  Railway  and  Electric  Company,  all  its  works, 
property,  and  franchises,  and  by  such  sale,  and  the  statutes 
aforesaid,  became  consolidated  with  the  said  Richmond  Rail- 
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way  and  Electric  Company,  subject  to  the  following  pro- 
vision in  the  said  conveyance  contained,  to -wit:  ''The  fore- 
going conveyance  is  made  subject  to  the  payment  by  the 
Richmond  Railway  and  Electric  Company  of  all  the  liabilities 
of  the  party  of  the  first  part,  which  may  not  have  been  dis- 
charged prior  to  this  conveyance.'' 

Preliminary  to,  and  as  a  part  of  his  demurrer,  the  defendant 
craved  oyer  of  all  the  ^vritings  mentioned  in  the  declaration. 
These  writings  consisted  of  deeds  of  trust,  petitions  to  and 
ordinances  of  the  common  council  of  the  city  of  Richmond,  a 
deed  from  the  trustees  in  two  of  the  deeds  of  trust  to  the  pur- 
chasers at  a  sale  made  under  them,  and  a  deed  from  the  Rich- 
mond City  Railway  Company  to  the  Richmond  Railway  and 
Electric  Company.  N"one  of  these  writings  ought  to  have 
been,  or  could  properly  be,  considered  upon  the  demurrer. 
The  plaintiff  did  not  claim  under  them.  They  were  mentioned 
in-the  declaration  by  way  of  inducement  or  introduction  to 
other  matters  that  it  was  necessary  to  allege,  and  not  for  the 
purpose  of  showing  right  or  title  in  the  plaintiff. 

The  right  to  crave  oyer  of  papers  mentioned  in  a  pleading 
applies,  as  a  general  rule,  only  to  deeds  and  letters  of  probate 
and  administration,  not  to  other  writings,  and  only  applies 
to  a  deed  when  the  party  pleading  relies  upon  the  direct  and 
intrinsic  operation  of  the  deed.  4  Minor's  Inst.  1280-1  (Last 
Ed.);  Stephens  PL  436;  5  Rob.  Pr.  1'32. 

In  Byars  v.  Thompson^  12  Leigh  550,  561-2  (side  page), 
which  was  an  action  of  debt  brought  on  an  arbitration  bond, 
the  defendants  crjaved  oyer  of  the  bond  and  the  award,  and 
demurred.  But  the  court,  president  Tucker  delivering  the 
opinion,  said:  '' Preliminary  to  and  as  part  of  his  demurrer, 
the  defendant  prayed  oyer  of  the  submission,  to  which  he  had 
a  right,  and  which  accordingly  was  read  to  him.  He  also 
prayed  oyer  of  the  award,  to  which  he  had  no  right;  and  that 
being  also  read  to  him,  he  objects,  as  fatal,  the  variance  be- 
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tween  the  true  date  of  the  submission,  and  the  date  recited  in 
the  award.  In  the  opinion  of  this  court,  however,  the  plain- 
tiff having  in  his  declaration  averred  that  the  award  was  made 
in  pursuance  of  the  submission,  that  matter  was  matter  of  fact 
for  the  jury  who  might  find  upon  evidence  that  the  date  on  the 
face  of  the  award  was  mistaken." 

Whether  the  Richmond  Railway  Company  and  the  Rich- 
mond City  Railway  Company  was  the  same  corporation  or  not, 
or  whether  there  had  been  a  consolidation  of  the  Richmond 
City  Railway  Company  with  the  Richmond  Railway  and  Elec- 
tric Company,  as  alleged  in  the  declaration,  would  depend 
upon  the  evidence  introduced  upon  these  questions,  and  could 
not  properly  be  the  subject  of  a  demurrer  to  the  declaration; 
and  in  passing  on  the  demurrer  the  writings  of  which  oyer 
was  craved  ^vill  not  be  considered. 

The  grounds  of  demurrer  relied  on  are  that  there  is  a  mis- 
joinder of  causes  of  action,  of  the  form  of  action,  and  of 
parties. 

The  declaration  states  a  good  cause  of  action  against  the 
Richmond  Railway  Company  for  the  injury  complained  of. 
It  alleges  that  the  Richmond  City  Railway  Company  is  one 
and  the  same  corporation  as  the  Richmond  Railway  Company. 
It  also  alleges  the  authority  of  the  Richmond  City  Railway 
Company  to  consolidate  with  the  Richmond  Railway  and 
Electric  Company,  and  that  a  consolidation  has  been  made  by 
which  the  last  named  company  acquired  all  the  works,  prop- 
erty, and  franchises  of  the  Richmond  City  Railway  Company, 
and  assumed  all  its  liabilities.  Such  a  consolidation  as  is 
allied  in  the  declaration  not  only  renders  the  property  and 
works  of  the  old  company,  which  passes  to  the  company  with 
which  it  is  consolidated,  subject  to  the  liabilities  of  the  old 
company,  but  also  makes  the  new,  or  surviving  company, 
responsible  for  them.  Where  two  railroad  companies  unite, 
or  become  consolidated  under  the  authority  of  law,  the  pre- 
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sumption  is,  until  the  contrary  appears,  that  the  united  or 
consolidated  company  has  all  the  powers  and  privileges,  and 
is  subject  to  all  the  restrictions  and  liabilities,  of  those  out  of 
which  it  is  created.  Tomlinson  v.  Branchy  15  Wall.  460,  and 
Tennessee  v.  Whitworth^  117  U.  S.  139,  147.  The  corpora- 
tion which  is  created  by  such  consolidation,  or  the  surviving 
corporation,  where  'another  or  others  are  merged  into  it  or 
consolidated  with  it,  is  ordinarily  deemed  the  same  as  each  of 
the  corporations  which  formed  it  for  the  purpose  of  answer- 
ing for  the*  liabilities  of  the  old  corporation,  and  may  be  sued 
under  its  new  name,  or  under  the  name  of  the  surviving  com- 
pany, for  their  debts  as  if  no  change  had  been  made  in  the 
name,  or  in  the  organization  of  the  original  corporations. 
Jones  on  Railroad  Securities,  sec.  415;  1  Thompson's  Com. 
on  Corp.  sees.  372,  373,  395 ;  1  Beach  on  Private  Corp.  sees. 
343,  344;  1  Morawetz  on  Corp.  sec.  955;  Taylor  on  Corp. 
sec.  666 ;  4  Amer.  &  Eng.  En.  Law,  272  n. 

There  has  been  some  question  whether  the  consolidated  com- 
pany could  be  sued  in  an  action  at  law  for  the  liabilities  of 
the  companies  composing  it,  or  whether  the  proceeding  must 
be  in  equity.  But  the  better  view  seems  to  be  that  when  a 
consolidation  has  been  authorized  and  made,  it  confers  all  the 
rights,  property,  and  franchises  of  the  old  company  upon  the 
new  or  consolidated  company,  and  subjects  it  to  all  the  lia- 
bilities of  the  old  companies;  and  an  action  at  law  may  be 
brought  against  the  new  or  consolidated  company  for  the 
debts  or  torts  of  the  old  companies.  The  question  is  not 
whether  the  consolidation  compels  a  creditor  to  accept  the 
defendant  corporation  as  a  new  debtor  against  his  will,  or  a 
person  who  has  been  injured  to  resort  to  a  stranger  for  satis- 
faction, but  whether  it  empowers  the  creditor  or  the  person 
injured  to  resort,  if  he  desires  to  do  so,  in  the  first  instance, 
to  the  corporation  which  by  the  terms  of  the  consolidation  is 
made  liable  to  him.     The  privity,  some  cases  say,  necessary 
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to  support  this  action,  is  created  by  the  statute  authorizing 
the  consolidation  and  the  purchase  and  conveyance  under  it. 
Other  authorities  place  the  right  to  bring  such  action  on  the 
ground  that  the  effect  of  the  consolidation  is,  as  to  the  lia- 
bilities of  the  old  company,  not  to  dissolve  the  corporation 
which  is  the  immediate  debtor,  but  to  continue  its  existence 
in  the  consolidated  corporation.  1  Thompson's  Com.  on  Corp. 
sees.  372,  and  395;  1  Beach  on  Corp.  sec.  344;  2  Morawetz 
on  Corp.  sec.  955;  Jones  on  Railroad  securities,  sees.  418, 
419;  Taylor  on  Corp.  sec.  666;  J!f^ew  Bedford  li.  R.  Co.  v. 
OU  Colony  R.  R.  Co.,  120  Mass.  397;  C.  C.  <&  G.  C  R.  R. 
Co.  V.  SJddnvore,  69  111.  566;  Arhuclde  v.  lU.  M.  R.  R.  Co.y 
81,  do.  429;  Montgomery  A  Unt.  Pt.  R.  R.  Co.  v.  Boring, 
51  Ga.  582;  Thompson  v.  AVboU,  61  Md.  176;  Houston  <& 
T.  C.  R.  R.  Co.  V.  Shirley,  54  Texas  125;  Indianola  R.  R. 
Co.  V.  Fryer,  56  Texas  609;  Warren  v.  MoUle  dk  Mont.  R. 
R.  Co.,  49  Ala.  582;  Field  on  Corp.  sec.  395;  State  to  use 
of  Dodson  V.  BaU.  <&  O.  R.  R.  Co. ,  (Maryland),  26  Atlantic 
Rep.  865;  Berry  v.  Kansas  City  R.  R.  Co.,  52  Kan.  774. 

Sinc^,  by  authority  of  law  and  the  act  of  the  parties,  the 
consolidated  corporations  are  moulded  into  one  with  none  of 
their  rights  impaired,  and  none  of  their  responsibilities  lessened, 
there  is  no  good  reason  why  the  same  proceedings  may  not 
be  had  against  the  new  corporation  as  might  have  been  had 
against  the  old  to  compel  payment  of  liabilities.  It  avoids 
circuity  of  action.  It  allows  the  party  with  whom  the  con- 
tract was  made,  or  to  whom  the  injury  was  done  to  proceed 
directly  against  the  corporation  which,  by  virtue  of  the  con- 
solidation proceedings,  is  made  liable  for  it. 

In  this  case,  as  the  plaintiff  had  instituted  his  action  to  re- 
cover damages  from  the  consolidated  corporation  for  the  in- 
jury alleged  to  have  been  done  him  by  the  corporation  consoli- 
dated with  it,  it  was  necessary  for  him  to  allege  generally  the 
authority  of  the  old  companies  to  consolidate,  and  the  fact 
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that  they  had  consolidated,  and  under  what  name,  in  order 
to  show  the  liability  of  the  new  or  consolidated  corporation 
for  the  injury  sued  for.  1  Thompson's  Com.  on  Corp.  sec. 
406. 

The  declaration  states  a  good  cause  of  action,  not  only 
against  the  Richmond  Railway  Company,  known  also  as  the 
Richmond  City  Railway  Company,  but  also  against  the  Rich- 
mond Railway  and  Electric  Company.  To  this  there  can  be 
no  objection,  as  it  was  necessary  to  state  a  good  cause  of  action 
against  both  the  Richmond  City  Railway  Company  and  the 
Richmond  Railway  and  Electric  Company;  otherwise  there 
could  be  no  recovery  against  the  last  named  company,  since 
its  liability  depends  upon  the  liability  of  the  Richmond  City 
Railway  Company.  But  the  defect  in  the  declaration  is  in 
joining  them  as  defendants.  They  are  not  jointly  liable. 
One  is  liable  for  committing  the  alleged  injury ;  the  other  is 
liable  by  reason  of  the  consolidation  proceedings.  The  plain- 
tiflf  has  the  right  to  sue  either,  for  the  injury  alleged  to  have 
been  done,  but  has  no  right  to  sue  both  in  the  same  action  at 
law.  If  an  action  at  law  be  brought  against  two  or  more 
persons,  it  must  appear  from  the  declaration  that  the  con- 
tract oi  tort  upon  which  it  is  brought  is  a  joint  contract,  or  a 
joint  tort.  2  Tucker,  208,  214,  226.  It  was  held  in  Sanders 
V.  Clasouy  3  Minn.  379,  that  ''A  cause  of  action  against  a 
defendant  for  the  value  of  goods  sold  and  delivered,  and  a 
cause  of  action  against  a  third  person  on  the  promise  to  such 
defendant  to  pay  said  debt  to  the  plaintiff,  are  improperly 
joined,  and  the  complaint  is  bad  on  demurrer." 

In  this  case  it  was  necessary  to  state  a  good  cause  of  action 
against  the  Richmond  City  Railway  Company  in  order  to 
state  a  good  case  against  the  Richmond  Railway  and  Electric 
Company.  If  the  plaintiff  had  only  instituted  his  action 
against  the  last  named  company,  there  would  have  been  no 
misjoinder  of  causes  of  action ;  but  as  he  made  both  corpora- 
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tdons  parties  to  the  action,  and  the  declaration  states  a  good 
cause  of  action  against  each^  there  is  a  misjoinder  of  causes 
of  action  and  of  parties. 

(Jn  these  grounds  it  was  proper  for  the  trial  court  to  sustain 
the  demurrer  to  the  declaration,  and  its  judgment  must  be 
affirmed. 


Affirmed. 


Vol.  xoi — 48 
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»4  386,  Crews'  Adm'r  v.  Hatcher  and  Others. 

94    392| 

April  25,  1895. 

1.  WiLia — Construction — **And  *^  for  **or  " — Heira — Vested  remainder. — ^A  tes- 

tator by  his  will  devised  real  estate  to  his  wife  for  life.  By  a  sabsequent 
clause  of  his  will  he  devised  other  real  estate  to  his  son,  Edward  M.,  and 
his  daughter,  Sarah,  "  to  them  and  their  heirs  forever,  to  be  equally 
divided  between  them."  Then  follows  a  clause  in  the  following  words : 
"At  the  death  of  my  said  wife,  Maria  Updegraff,  I  direct  tJuxt  the  remaining 
portion  of  my  estate  shall  be  equally  divided  among  the  said  Edvxird  M, 
Hatcher^  Henry  C.  Hatcher  and  Sarah  E.  Clark,  or  their  heirs,  respectively^ 
upon  which  final  division  the  said  Edward  M.  Hatcher  and  Sarah  E,  Clark 
shall  account  to  the  said  Henry  C.  Hatcher  for  one-third  part  of  the  real 
estate  herein  devised  to  them,  respectively,  the  value  thereof  to  be  estimated  cw 
of  the  date  of  which  they  may  come  in  possession  of  the  same, " 
Held: 

The  last  clause  of  the  will  created  a  vested  remainder  in  Edward  M. , 
which  took  effect  immediately  upon  the  death  of  the  testator,  but 
the  full  enjoyment  of  which  was  postponed  until  the  death  of  the 
first  taker,  the  wife  of  the  testator.  The  word  "or"  should  be 
read  " and,"  and  the  word  "  heirs  "  given  the  usual  and  l^al  sig- 
nification. 

2.  WiLi^ — Construction — Words  of  Survivorship  after  a  Life  Estate.— Tt  is 

established  law  in  Virginia,  that  after  a  bequest  of  an  estate  for  the  life 
of  the  first  taker,  words  of  survivorship  in  a  will  are  always  to  be  re- 
ferred to  the  period  of  the  testator's  death,  when  no  special  intent  ap- 
pears to  the  contrary. 

Appeal  from  a  decree  of  the  Corporation  Court  of  Danville, 
pronounced  August  11,  1892,  in  a  suit  in  chancery  wherein 
the  appellant  was  the  complainant,  and  the  appellees  and 
others  were  the  defendants. 

JSeversed. 
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The  opinion  states  the  case. 

Chreen  ds  Miller^  E,  B.  Withers  and  Berkeley  <&  Harrison^ 
for  the  appellant. 

PeatroBB  dk  Harris^  for  the  appellees. 

Reith,  p.  ,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  upon  an  amended  and  supplemental 
bill  filed  in  the  Corporation  Court  of  the  city  of  Danville, 
Va. ,  asking  the  construction  of  the  will  of  A.  S.  Updegraff . 
The  will,  or  so  much  of  it  as  need  be  here  quoted,  is  as  follows : 

*^I  give  and  bequeath  to  my  beloved  wife,  Maria  Updegraff, 
for  and  during  her  natural  life,  the  lot  or  parcel  of  land  upon 
which  I  at  present  reside,  fronting  on  Craghead  street,  in  the 
town  of  Danville,  and  State  of  Virginia,  comprising  the  whole 
of  the  land  heretofore  purchased  by  me  of  Dr.  William  G. 
Craghead,  deceased,  as  is  evidenced  by  his  deed  of  conveyance 
to  me,  which  is  of  record,  together  with  all  and  singular  the 
buildings  and  other  improvements  situate  thereon,  and  at  her 
death  to  be  disposed  of  as  hereinafter  provided."  The  will 
goes  on  then  to  say,  that  *'I  give  and  bequeath  the  residue  of 
my  real  estate  fronting  on  Craghead  street,  in  the  town  of 
Danville,  Va.,  to  Edward  M.  Hatchet  and  Saiah  E.  Clark, 
widow  of  Michael  Clark,  deceased,  to  them  and  their  heirs 
forever,  to  be  equally  divided  between  them,  with  reference 
to  the  value  of  each  share,  that  of  the  said  Sarah  E.  Clark  to 
be  laid  off  next  to  the  lot  upon  which  I  at  present  reside." 

The  only  other  clause  of  the  will  which  need  be  referred 
to  is  as  follows : 

''At  the  death  of  my  said  wife,  Maria  Updegraff,  I  direct 
that  the  remaining  portion  of  my  estate  shall  be  equally  di- 
vided among  the  said  Edward  M.  Hatcher,  Henry  C.  Hatcher, 
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and  Sarah  E.  Clark,  or  their  heirs  respectively,  upon  which 
final  division  the  said  Edward  M.  Hatcher  and  Sarah  E.  Clark 
shall  account  to  the  said  Henry  C.  Hatcher  for  one-third  part 
of  the.  real  estate  herein  devised  to  them  respectively,  the 
value  thereof  to  be  estimated  as  of  the  date  of  which  they 
may  come  in  possession  of  the  same." 

We  are  asked  to  determine  the  exact  interest  takeu  by 
Edward  M.  Hatcher,  under  this  will,  in  the  property  disposed 
of  in  the  clause  last  above  cited.  It  will  be  observed  that  it 
refers  to  that  portion  of  the  testator's  estate  which  he  devises 
to  his  wife,  Maria,  for  life,  in  a  former  part  of  the  will. 

The  appellants  contend  that  the  language  of  the  will  creates 
in  Edward  M.  Hatcher  a  vested  remainder  in  fee,  while,  upon 
behalf  of  the  appellees,  it  is  claimed  that  the  remainder  limited 
after  the  life  estate  to  Maria  Updegraff  is  contingent  upon 
Edward  M.  Hatcher's  surviving  the  first  taker,  and,  he  hav- 
ing died  in  her  life  time,  that  the  said  remainder  is  not  sub- 
ject to  his  debts,  but  passes  to  his  hell's,. and  that  the  word 
''heirs"  should  be  construed  as  a  word  of  purchase  and  not  of 
limitation. 

It  is  conceded  that  the  estate  given  to  Edward  M.  Hatcher 
and  Sarah  E.  Clark,  and  their  heirs,  created  in  them  a  fee- 
simple,  but  the  testator  in  disposing  of  the  remaining  portion 
of  his  estate,  which  consisted  of  the  remainder  after  the  ter- 
mination of  the  life  estate  given  to  his  wife  in  the  lot  fronting 
upon  Craghead  street,  changes  the  phraseology  and  bequeaths 
this  remainder  to  "Edward  M.  Hatcher,  Henry  C.  Hatcher, 
and  Sarah  E.  Clark,  or  their  heirs  respectively;"  and  it  is 
argued  that  the  change  of  expression  from  '^and  their  heirs" 
to  ^' or  their  heirs"  is  evidence  of  a  purpose  upon  the  part  of 
the  testator  to  use  the  word  ''heirs"  in  a  different  sense  in 
the  two  passages  quoted ;  and  while  in  the  first  the  word 
"heirs"  has  its  usual  and  natural  signification,  as  a  word  of 
inheritance  or  limitation,  it  is  to  be  construed  and  interpreted 
in  the  latter  clause  as 'a  word  of  purchase. 


Digitized  by  LjOOQIC 


Va.]  Crews  v.  Hatcher.  381 

Opinion. 

In  the  case  of  Chapman  v.  Chapman,  90  Va.  409,  the  tes- 
tator by  his  will  said:  '*It  is  my  wish  and  desire  that  all  of 
my  estate  both  real  and  personal  which  I  have  not  heretofore 
disposed  of  I  loan  to  ray  wife,  Elizabeth  Chapman,  during 
her  natural  life  and  my  wish  is  that  the  proi)erty  I  have  loan 
to  her  after  her  death  both  real  and  personal  should  bo  sold 
by  my  executors  and  the  money  arising  from  the  same  should 
be  equally  divided  among  my  four  children  above  named  or 
their  lawful  heirs  begotten  of  their  bodies." 

It  was  contended  that  the  phrase  *'or  their  lawful  heirs' ' 
made  the  gift  to  the  children  contingent,  but  the  court  thought 
otherwise,  and  Lewis,  P.,  delivering  the  opinion  says  that 
*'to  eflfectuate  the  intention  of  the  testator  we  must  read  'and' 
for  'or'  and  give  the  word  'heirs'  its  usual  and  legal  significa- 
tion." 

Courts  always  favor  the  vesting  of  estates,  and  therefore  in 
doubtful  cases  lean  in  favor  of  construing  language  as  creating 
vested,  rather  than  contingent,  remainders.  "There  is,  in- 
deed," says  this  court  in  the  case  just  cited,  "nothing  better 
settled  than  that  all  devises  are  to  be  construed  as  vesting  at 
the  testator's  death,  unless  the  intention  to  postpone  the  vest- 
ing  is  clearly  indicated  in  the  will."  Chapman  v.  Chapman, 
90  Va.,  at  page  411. 

This  rule  of  construction  upon  which  courts  rely  in  cases  of 
doubt  and  diificulty,  need  not  be  resorted  to  here,  as  there  are 
other  considerations  which,  in  our  judgment,  place  the  inter- 
pretation to  be  given  to  this  will  beyond  serious  cavil  or  ques- 
tion. A  vested  remainder  is  defined  to  be  one  "limited  to  a 
certain  person,  and  on  a  certain  event,  so  as  to  possess  a 
present  capacity  to  take  effect  in  possession  should  the  posses- 
sion become  vacant."  Fearnes  Kemainders,  216.  "The 
present  capacity  to  take  effect  in  possession,  if  the  possession 
were  to  become  vacant,  and  not  the  certainty  that  the  posses- 
sion will  beccme  vacant  before  the  estate  limited  in  remainder 
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determines,  universally  distinguishes  a  vested  remainder  from 
one  that  is  contingent."     2  Minor's  Inst.,  337. 

The  estate  given  E.  M.  Hatcher  by  the  will  under  conside- 
ration seems  to  fulfill  every  condition  and  requirement  of  this 
definition.  It  is  the  established  law  with  us  that  after  a  be- 
quest of  an  estate  for  the  life  of  the  first  taker,  words  of  sur- 
vivorship in  a  will  are  always  to  be  referred  to  the  period  of 
the  testator's  death,  where  no  special  intent  appears  to  Ihe 
contrary.  See  JETansford  v.  EUioU^  9  Leigh,  79;  SUme  v. 
ZewiSj  84  Va.  474 ;  and  Grish  v.  Mooma/w^  89  Va.  345 ;  Chap- 
man V.  Chapman^  90  Va.  supra. 

In  the  case  under  consideration,  not  only  is  there  nothing  in 
the  will  to  indicate  that  the  words  of  survivorship  should  have 
reference  to  any  period  other  than  that  of  the  death  of  the 
testator,  but,  as  was  said  by  Judge  Richardson  in  Grish  v. 
Moomaw^  above  cited,  they  are  conspicuously  absent.  The 
wiU,  on  the  contrary,  affords  other  evidence  that  the  testator 
intended  that  E.  M.  Hatcher  should  take  a  vested  remainder 
in  fee  after  the  termination  of  the  life  estate  given  to  his  wife. 
As  has  been  seen,  a  part  of  his  real  estate  fronting  on  Crag- 
head  street  was  given  absolutely  to  Edward  M.  Hatcher  and 
Sarah  E.  Clark  in  fee,  while  in  the  succeeding  clause  of  the 
will,  which  creates  the  interest  which  is  the  present  subject 
of  controversy,  the  testator  directs  that  the  remaining  portion 
of  his  estate  *^  shall  be  equally  divided  among  the  said  Edward 
M.  Hatcher,  Henry  C.  Hatcher,  and  Sarah  E.  Clark,  or  their 
heirs,  respectively,  upon  which  final  division  the  said  Edward 
M.  Hatcher  and  Sarah  E.  Clark  shall  account  to  the  said 
Henry  C.  Hatcher  for  one-third  part  of  the  real  estate  herein 
devised  to  them  respectively,  the  value  thereof  to  be  estimated 
as  of  the  date  of  which  they  may  come  in  possession  of  the 
same."  The  purpose  of  the  testator  is  perfectly  obvious. 
Edward  M.  Hatcher,  Sarah  E.  Clark  and  Henry  C.  Hatcher 
were  equaUy  the  objects  of  his  bounty.     He  intended  to  create 
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among  them  perfect  equality ;  and  having  given  to  Edward  M. 
Hatcher  and  Sarah  E.  Clark,  absolutely,  the  real  estate  front- 
ing upon  Craghead  street,  he  directs  that  in  the  final  division 
of  his  estate  they  shall  account  to  Henry  C.  Hatcher;  or,  in 
other  words,  bring  into  hotchpot  with  him  the  property  so 
devised  to  them,  in  order  that  the  equality  between  them 
might  be  established  or  restored. 

If,  however,  the  construction  contended  for  by  the  appel- 
lees be  the  true  one,  then  Edward  M.  Hatcher  would  take 
one-half  of  the  devise  to  himself  and  Sarah  E.  Clark  and  his 
heirs  would  lake  one-lhird  of  the  devise  in  the  latter  clause  of 
the  will,  the  effect  of  which  would  be  to  diminish  the  interest 
of  Henry  C.  Hatcher,  and  thereby  to  thwart  the  manifest  in- 
tention of  the  testator.  It  seems  to  us  that  the  will  created 
a  vested  remainder  in  Edward  M.  Hatcher,  which  took  effect 
immediately  upon  the  death  of  the  testator,  but  the  full  en- 
joyment of  which  was  postponed  until  the  death  of  the  first 
taker,  Maria  Updegraff. 

We  are  therefore  of  opinion  that  the  decree  complained  of 
is  erroneous,  and  must  be  reversed. 

Revebsbd. 
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Richmond. 

RisoN,  Trustee,  and  Others  v.  Moon. 
April  25,  1895. 

1.  Chancery  Jurisdiction — Complete  Relief— Mechanic's  Lien. — A  court  of 

equity,  having  taken  jurisdiction  of  a  suit  in  equity  to  enforce  a 
mechanic's  lien,  and  having  the  parties  before  it,  should  proceed  to  the 
determination  of  all  the  questions  between  them. 

2.  Mbchanic's  Lien — Sufficiency  of.  Account, — Where  a  gross  sum  has  been 

agreed  for  repairs  to  or  improvements  on  a  building,  an  account  which 
states  the  agreed  sum,  but  omits  credits  which  are  known  to  the  owner, 
but  of  which  the  contractor  has  not  accurate  information,  is  a  sufficient 
compliance  with  the  statute  which  requires  ''a  true  account "  to  be  filed 
as  the  basis  of  a  mechanic's  lien,  especially  where  no  injury  is  done  to 
the  owner. 

3.  Mechanic's  Lien — Uncompleted  Work — Set-offs — Penalty  or  Forfeiture. — In 

a  suit  in  equity  to  enforce  a  mechanic's  lien,  where  the  contractor  has 
not  completed  his  work,  the  owner  is  entitled  to  set-oflf  against  the  con- 
tractor's claim  the  sum  which  it  would  take  to  complete  the  contract, 
and  any  damages  sustained  by  the  owner  by  reason  of  the  delay  in  the 
completion  of  the  contract,  and  these  damages  will  not  be  confined  to  a 
penalty  or  forfeiture  stipulated  for  in  the  contract. 

4.  Arbitration — Withdrawal  from  Submission — Damages. — ^Either  jmrty  may 

withdraw  from  an  agreement  to  arbitrate  an  existing  cause  of  action  at 
any  time  before  the  award  is  made.  The  only  remedy  for  the  party  ag- 
grieved is  a  suit  for  damages  for  breach  of  the  submission.  The  agree- 
ment to  submit  is  no  bar  to  a  suit  at  law  or  in  equity,  and  no  foundation 
for  a  suit  for  specific  performance. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Fluvanna 
county,  pronounced,  by  the  judge  of  said  court  in  vacation, 
May  23,  1890,  in  a  suit  in  chancery  wherein  the  appellee  was 
the  complainant,  and  the  appellants  and  others  were  the  de- 
fendants. 

Affirmed, 
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This  was  a  suit  in  chancery  to  enforce  two  mechanic's  liens. 
No  question  was  raised  as  to  the  sufficiency  of  one  of  the  ac- 
counts. The  other  account,  which  was  made  the  basis  of  a 
mechanic's  lien,  was  as  follows: 

^  ^  A  true  account  of  the  work  done  and  materials  furnished  on 
and  upon  the  Eivanna  Mills,  situated  on  the  Kivanna  river, 
in  the  county  of  Fluvanna,  held  and  owned  by  John  W.  Rison 
as  agent  and  trustee  for  his  wife,  Mrs.  Sarah  A.  Rison. 

'*  John  W.  Rison,  trustee  and  agent  for  Mrs.  Sarah  A.  Rison, 
his  Wife, 

''To  E.  Bateman,  General  Contractor,  Dr. 

*'  To  1  Climax  smutter;  1  No.  3  purifier;  1  No.  3  bran- 
duster;  1  30-in.  middlings  mill  and  fixtures,  complete;  Bolt- 
ing cloth  for  1  reel  for  middlings  duster,  and  making  and  fit- 
ting of  same ;  to  furnishing  and  putting  up  shafting,  belting, 
gearing,  and  buckets,  and  completing  so  as  to  make  capacity 
of  mill  50  bbls.  flour  in  24  hours,  of  quality  equal  to  any  burr 
mill  in  Virginia,  and  to  make  1  bbl.  extra  flour  from  4  20-60 
bushels  wheat,  weighing  60  lbs.  per  bushel ;  1  Crowell  wheel 
and  gearing,  in  place  and  stead  of  the  30-in.  Perfection  wheel  \. 
in  contract,  said  Crowell  wheel  being,  by  agreement,  accepted 
in  place  of  other;  2  spindles  and  pinions;  2  inks  and  saddles; 
to  furnishing  shafting  and  machinery  to  replace  that  now  in 
corn-mill  to  run  two  pr.  corn-stones ;  to  making  connections 
with  saw-mill — to- wit :  One  pulley  on  one  of  shafts,  offered 
to  be  done  as  agreed,  but  offer  refused  by  said  Rison,  and 
now  again  offered. 

*  *  All  said  work  and  material  done  and  furnished  at  $1 ,  200  on 
5th  November,  1886,  and  of  which  one-third,  or  $400,  was 
to  be  paid  60  days  thereafter,  one-third  in  six  months  there- 
after, and  one-third  m  twelve  months  thereafter,  and  to  be 
secured  by  negotiable  notes. 

"In  consideration  of  the  above  facts,  as  general  contractor  for 
the  aforesaid  work  and  materials,  the  undersigned,  E.  Bate- 
VoL.  xoi — 49 
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man,  now  hereby  signifies  his  intention  to  claim  the  benefit 
of  the  mechanic's  lien,  provided  by  chapter  115  of  the  Code 
of  Va.,  1873,  and  the  acts  amendatory  thereof. 

''E.  BATEMAN. 
.    ''January  31,  1887." 

Wm.  B.  Petit^  for  the  appellants. 

1.  The  bill  was  filed  for  the  enforcement  of  a  contract  which 
was  confessedly  broken  by  the  plaintiff's  assignor,  and  which, 
in  fact,  has  never  been  completely  performed  by  him.  **K 
any  particular  of  the  contract  remains  unfulfilled,  the  entire 
contract  is  broken,  and  the  party  in  default  will  not  only  be 
liable  in  damages,  but  may  be  precluded  from  enforcing  the 
promises  on  the  other  side,"  is  the  language  in  which  Hare 
on  Contracts,  p.  570,  as  quoted  with  approval  by  Judge 
Richardson,  in  Eeid  v.  Fields  83  Va.,  31-2,  gives  expression 
to  a  well-established  rule  of  law. 

No  recovery  can  be  had  on  a  special  contract  without  show- 
ing performance,  and  performance  within  the  time  limited. 
{Emmons  v.  Slater,  19  How.  239,  and  22  How.  28-45.)  And, 
if  the  work  be  subsequently  done  and  accepted,  a  recovery 
can  be  had  upon  the  principle  of  quantum  meruit  only,  on 
which  the  defendant  can  be  requii-ed  to  pay  only  to  the  extent 
he  is  truly  benefited.  ^'In  such  case,"  says  the  court,  in 
Dermott  v.  Jones,  23  How.  220,  the  party  in  default  *'can- 
not  recover  the  remuneration  stipulated  for  in  the  contract ; 
but,  if  the  other  party  has  derived  any  benefit  from  labor 
done,  the  law  implies  a  promise  to  pay  such  remuneration  as 
the  henefit  conferred  is  really  worths  An  acceptance  of  the 
buildings,  after  the  time,  makes  no  difference.  Still,  there  can 
be  no  recovery  on  the  contract.     (Id.) 

2.  The  account  filed  was  not  a  1/rue  account. 

Bateman  claims  that  he  furnished  all  the  materials  called 
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for  by  the  contract,  except  where  something  else  was  substi- 
tuted, and  he  asserts  a  lien  for  $1,200;  and  yet,  at  that  very 
time  he  knew  that  less  than  half  that  amount  was  due  him. 
He  knew  that  machinery  charged  fpr  by  him  was  furnished 
by  appellants.  He  has  failed  to  allow  credit  for  this.  How 
can  such  an  account  be  a  true  account  ?  The  interest  of  the 
owner,  and  of  creditors  of  and  purchasers  from  him,  impera- 
tively demand  that  the  statute  which  authorizes  this  summary 
and  extraordinary  mode  of  placing  liens  upon  property  should 
be  strictly  construed  and  strictly  pursued;  otherwise,  the 
owner  might  be  ruined  by  the  loose  and  reckless,  or  false  and 
fraudulent,  conduct  of  a  contractor,  in  asserting  a  lien  for  an 
amount  largely  in  excess  of  what  he  was  entitled  to.  These 
principles  were  announced  in  Shackelford  v.  Beck^  80  Va. 
573,  and  have  been  codified  in  Sec.  2476  of  the  Code. 

3.  The  court  had  no  jurisdiction  to  maintain  this  suit  till 
after  the  amount,  if  any,  due  the  contractor,  had  been  fixed 
by  arbitration. 

After  there  had  been  a  disagreement  between  the  parties 
about  the  work,  it  was  agreed  that  the  contractor  should  go 
on  and  complete  the  work  as  expeditiously  as  possible,  and 
that,  when  completed,  all  matters  of  controversy  between  the 
parties  growing  out  of  the  contract  and  work,  including  dam- 
ages for  the  contractor's  default  in  the  non- completion  thereof 
in  the  time  limited,  should  be  settled  by  arbitration  and 
award. 

The  contractor  was  estopped  from  maintaining  any  action 
until  the  arbitration  and  award  were  had  and  made. 

It  may  be  conceded  as  law  that  after  a  cause  of  action  has 
arisen,  the  parties  cannot,  by  agreement  to  arbitrate,  oust  the 
courts  of  jurisdiction,  because,  as  is  said,  it  is  contrary  to 
public  policy ;  yet,  in  the  language  of  Lord  Campbell,  in  Scott 
V.  Avery^  5  House  of  Lords  Cases,  811,  p.  852,  as  quoted  by 
Mr.  Robinson,  with  evident  approval,  in  7  Eob.   Prac.  487 : 
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**What  pretense  can  there  be  for  saying  that  there  is  anything 
contrary  to  public  policy  in  allowing  parties  to  contract  that 
they  shall  not  be  liable  to  any  action  until  their  liability  has 
been  ascertained  by  a  domestic  and  private  tribunal,  upon 
which  they  themselves  agree  ?  Can  the  public  be  injured  by 
it  ?  It  seemed  to  him  that  it  would  be  a  most  inexpedient 
encroachment  upon  the  liberty  of  the  subject,  if  he  were  not 
allowed  to  enter  into  such  a  contract." 

*'The  decision  in  Scott  v.  Avery ^^"^  says  Mr.  Robinson,  *'has 
been  recognized  and  acted  on  in  the  United  States,  as  well  as 
in  England;"  and  he  cites,  among  others,  Condon  v.  So.  S. 
R.  R.,  14  Gratt.  314;  Horton  v.  Sayer,  4  H.  &  N.  651,  and 
gives  a  strong  case — Hemans  v.  Picciotto^  1  Cora.  B.  J.  Scott, 
N.  S.,  646,  87  Eng.  Com.  L.  The  case  of  ScoU  v.  Avery,  is 
reported,  also,  in  8  W.  H.  &  G.  Excheq.,  499,  and  20  Eng. 
L.  &  Eq.,  327.  The  whole  discussion  of  this  doctrine  by 
Robinson  (7  Rob.  Pr.,  485-8)  is  instructive  and  interesting. 
(See  also  6  Id.,  317,  318,  and  5  Id.,  254;  U.  S.  v.  Robinson, 
9  Peters,  327;  Bait.  <&  0.  R.  R.  v.  McCuUougk,  12  Gratt. 
595,  597;  Morse  on  Arb.  and  Award,  p.  93.) 

Now,  confessedly,  Rison  was  under  no  obligation  to  pay 
anything  on  the  16th  of  August.  The  time  had  expired,  and 
the  work  had  not  been  done.  The  agreen^ent  that  day  made 
provided,  substantially,  that  he  should  be  liable,  at  the  com- 
pletion of  the  work,  only  so  far  as  might  be  determined  and 
fixed  by  arbitration  and  award.  In  other  words,  the  arbitra- 
tion was  made  a  condition  precedent  to  any  liability. 

4.  But  if  the  suit  could  be  maintained  at  all,  still  appellants 
were  entitled  to  damages  for  the  losses  sustained  by  them  by 
being  kept  out  of  the  use  of  their  mill  for  nearly  the  whole  of 
the  wheat-grinding  season.  And  although  exact  amounts 
could  not  be  ascertained,  it  was  the  duty  of  the  commissioner 
and  of  the  court  to  allow  for  profits  which  might  have  been 
made.     Berryman  v.    RiUard,   23  How.    149,   167;   C.   L. 
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Asylum  v.  Flanagan^  80  Va.  110.  In  United  States  v. 
Smithy  94  U.  S.  214,  it  is  said  that  the  court  must  make  its 
.  estimate  of  damages  from  the  profits.  It  is  next  to  impossible 
to  show  the  ''definite  amount;"  but  this  is  no  reason  for  not 
making  a  reasonable  estimate  of  them  from  the  facts  and 
proofs. 

TliOH,  S.  Martin,^  for  the  appellee. 

Oabdwell,  J.,  delivere^l  the  opinion  of  the  court. 

July  7,  1886,  E.  Bateman,  agent  for  his  wife,  M.  L.  Bate- 
man,  through  H.  J.  Wright,  entered  into  a  contract  in  writing 
with  John  W.  Rison,  trustee  and  agent  for  his  wife,  Sarah  A. 
Kison,  whereby  Bateman  undertook  and  agreed,  under  a 
penalty  of  $100,  to  furnish  and  put  up  into  the  Rivanna  Mills 
in  Fluvanna  county,  the  property  of  Sarah  A.  Rison,  certain 
machinery  and  other  equipments  minutely  stated  in  the  con- 
tract, and  "to  do  all  the  work  necessary  to  make  50  barrels  of 
flour  in  24  hours,  the  quality  of  which  shall  be  up  to  the 
standard  of  any  burr  mill  in  the  State  of  Virginia,  guarantee- 
ing a  barrel  of  extra  flour  from  four  and  one-third  bushels  of 
wheat  that  will  weigh  sixty  pounds  to  the  bushel;"  the  work 
to  be  completed  within  thirty  days  from  date  of  the  contract, 
and  for  which  Bateman  was  to  receive  the  gross  sum  of  twelve 
hundred  dollars — four  hundred  dollars  in  ninety  days,  four 
hundred  dollars  in  slk  months,  and  four  hundred  dollars  in 
twelve  months  from  the  completion  of  the  contract;  Rison  to 
board  Wright  and  the  hands  while  working  at  the  Rivanna 
mills,  without  charge.  This  contract  was  subsequently,  by 
endorsement  thereon,  approved  by  E.  Bateman  and  M.  L. 
Bateman,  his  wife,  and  Sarah  A.  Rison,  with  slight  modifica- 
tions as  to  the  date  of  the  first  payment  of  the  contract  price, 
and  as  to  the  time  within  which  certain  work  on  water  wheel 
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and  connections  with  saw-mill  were  to  be  completed,  making" 
the  time  as  to  the  first  payment  sixty  days,  instead  of  ninety, 
from  completion  of  the  contract,  and  sixty  days  from  date  of 
contract,  instead  of  thirty,  within  which  to  make  the  connec- 
tions to  saw-miU,  etc.,  and  negotiable  notes  to  be  given  for 
the  last  two  payments  of  the  contract  price. 

August  12th  following  the  date  of  the  contract,  only  a  part 
of  the  machinery  had  been  put  in  the  miU,  and  little  or  no 
work  had  been  done  by  Bateman;  whereupon  Rison  com- 
plained by  letter  to  Bateman  of  the  delay,  and  notified  him  of 
his  (Rison' s)  intention  to  claim  damages  of  $20  for  each  day 
from  the  date  upon  which  the  contract  should  have  been  com- 
pleted, until  completed,  and  about  the  16th  of  August  locked 
up  the  mill,  and  refused  to  let  Bateman  resume  work,  or 
take  the  machinery  out  of  the  mill  that  he  had  already  put  in. 
But,  upon  some  understanding  had  between  the  parties,  Bate- 
man resumed  work;  the  contract  as  modified  remaining  un- 
changed, except  as  to  some  of  the  machinery,  which,  at  the 
request  of  Rison,  was  changed ;  he  agreeing  to  buy  such  as  he 
wished  substituted  for  that  specified  in  the  contract,  its  cost 
to  be  deducted  from  the  original  gross  contract  price.  The 
work  continued  until  about  November  5th  following,  when  aU 
the  machinery  had  been  put  in,  and  the  work  completed,  except 
as  to  a  portion  of  it — the  cost  of  completing  the  work  then 
unfinished  bemg,  as  shown  by  the  testimony,  from  twenty- 
five  to  thirty  doUars ;  and  Rison  then  took  charge  of  the  mill, 
began  to  work  it,  and  assumed  to  do  the  uncompleted  work 
himself,  which  he  afterwards  did  together  with  other  work  and 
additions  not  covered  or  contemplated  by  the  contract. 

December  3,  1886,  W.  J.  Keller,  who  was  a  sub-contractor 
on  this  work,  and  on  the  31st  of  January,  1887,  E.  Bateman, 
the  general  contractor,  filed  their  accounts  of  the  work  done 
and  materials  furnished,  sworn  to,  and  with  a  statement  and 
description  of  the  Rivanna  mills'  property  upon  which  they 
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claimed  a  mechanic's  lien  in  pursuance  of  the  statute,  and 
caused  notice  thereof  in  writing  to  be  at  once  served  upon 
Rison,  as  trustee,  and  upon  his  wife,  Sarah  A.  Rison.  These 
accounts  were  duly  recorded  in  the  clerk's  oflBce  of  Fluvanna 
County  Court,  as  required  by  the  statute,  the  former  for 
$206.80,  and  the  latter  for  $1,200. 

January  25,  1887,  an  agreement  in  writing  was  entered 
into  between  Bateman  and  Rison  to  refer  the  matters  in  con- 
troversy between  them  to  arbitration,  the  arbitrators  being 
afterwards  chosen ;  but  before  an  award  was  made,  Bateman 
withdrew  from  the  agreement  and  the  arbitration  failed.  The 
liens  taken  out  by  Keller  and  Bateman  were  then  assigned  to 
J.  L.  Moon,  appellee;  whereupon  Moon,  as  assignee,  filed  his 
bill  in  the  Circuit  Court  of  Fluvanna  county  to  enforce  them, . 
making  Rison  and  wife,  E.  Bateman  and  wife,  and  W.  J. 
Keller  parties  defendant;  to  which  bill,  answers  were  filed  by 
all  the  defendants  except  Keller;  John  W.  Rison  demurring 
and  answering  for  himself  and  wife,  and  the  latter  also  de- 
murring and  adopting  the  answer  of  her  husband  and  trustee 
as  her  own.  And  on  November  21,  1888,  the  Circuit  Court 
of  Fluvanna  referred  the  cause  to  one  of  its  commissioners, 
who  was  directed  to  take  and  report  'Hhe  following  accounts 
on  the  testimony  then  in  the  cause,  or  which  might  be  taken 
on  behalf  of  either  party : 

*' First,  an  account  showing  what  amount,  if  any,  is  due  to 
the  plaintiff; 

^'  Second,  what  amount,  if  any,  the  defendants  John  W. 
Rison  and  wife,  are  entitled  to  as  against  E.  Bateman  and 
wife,  or  as  against  any  claim  established  by  the  plaintiff  as 
assignee  of  said  E.  Bateman  and  wife,  or  of  W.  J.  Keller,  by 
reason  of  any  delay  or  failure  on  the  part  of  said  E.  Bateman 
and  wife  in  the  execution  of  the  work  stipulated  for  in  the 
contract  filed  with  their  bill ; 

^ '  Third,  an  account  showing  the  annual  and  fee-simple  value 
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of  the  property  in  the  proceedings  mentioned,  with  all  liens 
thereon  and  their  priorities,  if  any." 

A  number  of  witnesses  were  examined  on  behalf  of  both  the 
plaintiff  and  defendants  Eison  and  wife,  before  and  after  this 
decree  of  reference,  and  on  the  9th  of  April,  1890,  A.  E. 
King,  the  commissioner  to  whom  the  cause  was  referred,  filed 
his  report,  sustaining  the  liens  of  Keller  and  Bateman  on  the 
Rivanna  mills,  and  reporting  that  there  was  due  to  Moon,  as 
assignee,  by  Rison  and  wife,  $572.54,  one-third  of  which  was 
due  at  sixty  days  from  the  5th  of  November,  1886,  one- third 
at  six  months  from  said  date,  and  the  remaining  third  at 
twelve  months  from  said  date,  each  sum  to  bear  interest  from 
the  date  it  was  due,  total  due  including  interest  to  April  10, 
1890,  $671. 

In  the  account  '*  A"  filed  with  this  report,  the  commissioner 
allowed  the  full  contract  price,  and  deducted  therefrom  the 
cost  of  certain  machinery  purchased  and  paid  for  by  Rison, 
the  cost  of  the  work  omitted  by  Bateman,  and  the  forfeiture 
under  the  contract  of  $100,  and  also  some  small  sums  paid  by 
Rison  to  workmen  on  the  mill,  leaving  the  balance  due,  as 
stated,  $572.54,  with  interest ;  the  sum  of  $100  credited  to 
Rison  being  allowed  as  covering  all  damages  sustained  by 
Rison  by  the  delay  in  the  completion  of  the  work,  no  other 
or  additional  damages  having  been  proved. 

To  this  report  a  number  of  exceptions  were  filed  by  Rison 
and  wife,  and  by  the  plaiutiff,  and  on  the  23d  day  of  May, 
1890,  the  cause  having  been  submitted  to  the  judge  of  Flu- 
vanna Circuit  Court  for  decision  and  decree  in  vacation,  the 
judge  made  a  decree  overruling  the  demurrers  to  the  bill  and 
the  exceptions  to  Commissioner  King's  report,  and  approved 
and  confirmed  the  report,  and  further  decreed  that  unless  John 
W.  Rison  trustee,  and  Sarah  A.  Rison,  his  wife,  or  one  of 
them,  paid  within  forty  days  from  the  date  of  the  decree,  to 
Jacob  L*  Moon,  the  money  with  interest,  as  shown  to  be  due 
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him  by  account  ''A"  filed  with  Commissioner  King's  report, 
and  the  costs  of  Moon  incurred  in  the  prosecution  of  this  suit, 
the  sheriflf  of  Fluvanna  county  should  proceed,  after  notice 
prescribed  by  the  decree,  to  rent  out  the  Rivanna  mills  for  the 
purpose  of  paying  the  amount  due  by  Rison  and  wife.  From 
this  decree  an  appeal  was  allowed  Rison  and  wife. 

The  assignments  of  error  are  five  in  number,  the  second  of 
which  is  waived,  and  the  remaining  four  will  be  considered  in 
their  order. 

The  first  assignment  of  error  is  that  the  plaintiff  could  not 
recover  in  this  suit  because  the  bill  does  not  allege  a  complete 
performance  of  the  contract  by  Bateman.  This  suit  was 
brought  properly  in  a  court  of  equity  to  enforce  the  mechanic's 
liens  taken  out  by  Keller  and  Bateman  and  assigned  to  Moon; 
and  the  court  having  taken  jurisdiction  of  the  case,  should  have 
done  just  what  it  appears  it  has  done — ^proceeded  to  the  deter- 
mination of  all  the  questions  between  the  parties  to  the  suit, 
according  to  their  rights  and  the  equities  of  the  case.  Hence 
this  assignment  of  error  cannot  be  maintained. 

The  third  assignment  of  error  is  that  Keller  was  a  mere 
workman  for  daily  wages,  and  not  in  any  sense  a  sub-con- 
tractor, and  that  Bateman' s  lien  acquired  under  the  statute 
should  not  have  been  maintained,  because  the  account  filed 
therewith  was  not  a  true  account.  It  is  unnecessary  to  con- 
sider the  Keller  lien,  as  his  claim  had  been  paid  off  by  Bate- 
man through  Moon,  assignee,  and  Bateman' s  claim  covered  the 
entire  amount  of  the  original  contract  price.  It  is  true  that 
the  statute,  commonly  known  as  the  *' mechanic's  lien  law," 
at  the  time  that  Bateman  took  out  his  lien,  required  that  the 
account  filed  therewith  should  be  ''a  true  account;"  and 
while  it  appears  that  the  account  filed  by  Bateman  states  truly 
the  amount  of  the  contract  price,  it  omits  to  credit  Rison  with 
the  cost  of  the  machinery  that  he  had  purchased  to  substitute 
for  some  of  the  machinery  specified  in  the  contract,  and  some 
Vol.  xoi — 50 
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other  items  that  were  afterwards  allowed  by  the  commigsioner 
in  stating  the  account  between  Bateman  and  Rison.  But  it 
does  not  appear  in  the  record  that  Bateman  knew  at  the  filing 
of  this  account  just  what  the  credits  were,  or  the  amounts 
thereof,  that  Rison  was  entitled  to.  Hence  it  would  seem 
that  the  account  made  out  and  filed  by  him  was  as  true  aji 
account  as  he  could,  under  the  circumstances,  have  made ; 
and  moreover,  it  does  not  appear  that  this  failure  by  Bateman 
to  put  the  proper  credits  on  the  account  has  worked  any  in- 
jury to  Rison.  In  the  case  of  Taylor  v.  Netlierwood^  decided 
by  this  court  in  January  last,  ante  p.  %%^  where  the  account 
filed  by  Netherwood  only  set  out  the  specific  amount  in  gross 
for  which  Nether  wood  contracted  to  do  the  work  and  furnish 
the  material  necessary  therefor,  it  was  held  that  the  account 
filed  by  him  was  sufficient.  The  statute,  under  which  Nether- 
wood  sued  out  his  lien,  required  that  the  account  should  not 
be  ^'wilfully  false,"  and  the  statute,  formerly,  as  we  have 
seen,  required  that  the  account  should  be  '*a  true  account.'' 
Very  little  difference,  if  any,  in  the  requirement  as  to  \^hat 
the  account  should  be.  Where  the  account  is  substantially 
correct,  and  especially  where  any  inaccuracies  or  omissions, 
do  not  work  injury  to  the  owner  of  the  property,  we  think  it 
is  sufficient;  and  this  seems  to  be  sustained  by  the  weight  of 
authority.  Taylor  v.  N'etherwood^  and  the  cases  there  cited. 
The  fourth  assignment  of  error  is  that  no  action  could  be 
maintained  on  Bateman's  claim  until  the  arbitration  and 
award  stipulated  for  was  had  and  made.  It  is  well  settled 
that  either  party  may  withdraw  from  an  agreement  to  arbi- 
trate, made  after  a  cause  of  action  has  arisen,  and  before  the 
award  has  been  rendered,  and  that  such  an  agreement  is  no 
bar  to  suit  at  law  or  in  equity,  and  no  foundation  for  a  decree 
of  specific  performance.  Corhin  et  als,  v.  Adams  et  aU.^  76 
Va.  58;  Morse  on  Arbitration,  79  and  90;  Tobey  v.  County 
of  Bristol  et  als, ,  3  Story  822.    The  only  remedy  for  the  party 
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aggrieved  is  by  an  action  for  damages  growing  out  of  the 
breach  of  submission.  Morse  on  Arbitration,  sujpra^  239.  It 
is  contended,  however,  by  appellants  that  one  of  the  condi- 
tions upon  which  Bateman  was  allowed  to  resume  work  on 
the  contract  August  1 6, 1 886,  was  that  the  mattei  s  of  difference 
between  them  should  be  submitted,  upon  the  completion  of 
the  work,  to  arbitration;  but  this  is  not  sustained  by  the  evi- 
dence. Indeed,  it  is  inconsistent  with  the  position  taken  by 
Rison  in  his  answer,  wherein  he  only  contends  that  the  agree- 
ment to  arbitrate  was  brought  about  January  25,  1887,  the 
date  of  the  agreement,  by  a  proposal  from  Bateman  to  have 
all  matters  in  dispute  betw  een  them  submitted  to  arbitration. 

The  fifth  and  last  assignment  of  error  is,  in  effect,  that  the 
Circuit  Court  should  not  have  sustained  Commissioner  King's 
report,  because  the  damages  allowed  Rison  as  a  set  oflf  to 
Bateman' s  claim  were  inadequate. 

The  decree  referring  the  cause  to  the  commissioner,  as  we 
have  seen,  authorized  him  to  enquire  into  every  matter  of  fact 
necessary  to  establish  what  damages  Rison  was  entitled  to  as 
an  oflf-set  to  plaintiflf's  claim,  and  to  settle  the  accounts  be- 
tween them  according  to  the  equities  of  the  case;  and  quite  a 
number  of  witnesses  were  examined.  The  plaintiff,  as  Bate- 
man's  assignee,  was  entitled  to  recover  the  gross  price  agreed 
upon  in  the  contract,  subject  to  a  deduction  of  the  cost  of 
machinery,  or  other  sums  paid  by  Rison  for  Bateman,  the 
sum  which  it  would  take  to  complete  the  contract  and  to  com- 
pensate Rison  for  any  damages  sustained  by  him  by  reason  of 
the  delay  in  the  completion  of  the  contract.  5  Rob.  Pr.  273 ; 
Van  Buren  v.  Digges^  11  Ho-vard  475;  13  Amer.  &  Eng.  En. 
Law,  867.  And  the  damages  were  not  confined  to  the  penalty 
or  forfeiture  stipulated  for  in  the  contract,  but  were  to  be 
measured  by  the  evidence.  The  contention  is  that  Rison  was 
entitled  not  only  to  the  $100  penalty  specified  in  the  contract, 
but  to  additional  damages,  even  including  the  cost  of  additions 


Digitized  by  LjOOQIC 


396  RisoN  V.  Moon.  [91 

Opinion. 

and  repairs  put  on  the  mill  two  years  thereafter.  This  con- 
tention cannot  be  sustained.  The  commissioner  fairly  and 
rightly  stated  the  account  between  the  parties,  allowing  Rison 
the  c6st  of  completing  the  work  which  should  have  been  done 
by  Bateman,  and  $100,  as  covering  the  damages  sustained  by 
Rison  by  the  delay  of  Bateman  in  completing  the  contract. 
The  first  item  is  clearly  shown  by  the  evidence,  and  the  com- 
missioner states  that  he  allowed  the  $100  as  covering  all 
damages  to  which  Rison  was  entitled  for  delay,  because  there 
were  no  other  damages  proved.  We  think  the  evidence  fully 
sustains  his  findings,  and  the  Circuit  Court  committed  no  error 
in  sustaining  the  report. 

For  the  foregoing  reasons  we  are  of  opinion  that  the  decree 
of  the  Circuit  Court  complained  of  is  clearly  right,  and  it  is 
therefore  affirmed. 

Affibmed. 
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Chapman  v.  Chapman  and  Others. 
April  25,  1895. 

1.  Adveuse  Possession — Vendor  and  Vendee, — A  purchaser  who  has  paid  all 

of  the  purchase  money  and  entered  into  possession,  but  who  has  not 
obtained  the  legal  title  of  his  vendor,  does  not  hold  adversely  to  his 
vendor,  but  in  subordination  to  and  under  the  protection  of  the  title  of 
his  vendor,  and  no  length  of  time  is  sufficient  for  such  possession  to 
ripen  silently  into  a  title  by  adverse  possession.  Adverse  possession  is 
not  the  mere  holding  over  against  the  will  of  the  party  from  whom  the 
possession  is  obtained.  It  is  the  holding  by  a  claim  of  tUUf  adverse  to 
another's  titles  that  constitutes  adverse  possession. 

2.  Adverse  Possession —  Vendor  and  Vendee — Disclaimer — Limitation. — Before 

adverse  possession  can  arise  between  a  vendor  and  his  vendee,  or  be- 
tween the  grantee  of  the  vendor  and  such  vendee,  where  the  vendor 
has  retained  the  title,  and  before  the  statute  of  limitations  will  com- 
mence to  run,  the  vendee  must  have  dissevered  the  privity  of  title  be- 
tween them  by  the  assertion  of  an  adverse  right,  and  must  openly  and 
continuously  disclaim  the  title  of  his  vendor ;  and  such  disclaimer  must 
be  clearly  brought  home  to  the  knowledge  of  the  vendor  or  his  grantee. 

3.  Trustees — Bona  Fide  Purchaser — Possession  is  Notice. — Trustees  under  a 

deed  of  trust  to  secure  antecedent  debts  are  purchasers  for  value.  But 
whether  they  are  bona  fide  purchasers  without  notice  depends  on  the 
facts  of  the  case.  The  open  and  peaceable  possession  of  land  under  a 
claim  of  right  is  notice  to  all  the  world  of  the  right  or  claim  of  the  per- 
son in  possession ;  and  when  one  buys  land  in  the  possession  of  another 
than  his  vendor  or  grantor,  he  is  bound  to  take  notice  of  such  possession 
and  of  all  that  it  imports.  Such  notice  is  the  same,  in  effect,  as  the 
notice  which  is  imputed  by  the  recording  acts.  A  subsequent  purchaser 
of  such  land  is  affected  with  notice  of  whatever  claim  or  interest  the 
person  in  possession  has,  and  which  an  inquiry  into  the  possession 
would  have  revealed. 

4.  Adverse    Possession — Notice — Continuous   Possession. — Open,  peaceable, 
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and  exclusive  possession  of  lands  by  another  than  the  g^rantor,  at  the 
time  they  are  conveyed  to  trustees,  is  notice  of  the  right  or  claim  of  the 
person  in  possession.  But  the  actual  possession  need  not  have  been 
continuous  and  unbroken.  The  vital  question  is,  was  he  in  possession 
under  a  daim  of  right  at  the  time  the  lands  were  conveyed  to  the 
trustees. 

5.  Trustees — Joint  Tmstees — Notice  to   One  Notice  to  AU — Bona  Fide  Pur- 

chasers.— Where  property  is  conveyed  to  two  or  more  trustees  jointly  to 
secure  debts, -the  estate  they  take  is  joint  and  inseverable,  their  title 
joint  and  indivisible.  Hence,  notice  to  one  of  such  trustees  is  notice  to 
all.    There  can  be  no  such  thing  as  a  purchase  partly  bona  fide. 

6.  Chancery  Practice — Answer  of  One  of  Two  Joint  Trustees — Notice, — On  a 

bill  filed  against  two  trustees  charging  notice  to  one,  the  trustee  charged 
with  notice  filed  no  answer  to  the  bill,  though  his  co-trustee  did,  deny- 
ing the  allegations  of  the  bill.  The  effect  of  this  answer  was  merely  to 
present  an  issue  and  throw  the  burden  of  proof  on  the  coinplainant.  It 
could  have  no  further  weight. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Madison  county, 
pronounced  September  26, 1891,  in  a  suit  in  chancery  wherein 
the  appellant  was  the  complainant,  and  the  appellees  the  de- 
fendants. 

Reversed, 


This  was  a  bill  filed  to  enjoin  the  sale  of  two  tracts  of  land 
claimed  by  the  complainant.  The  facts  sufficiently  appear  in 
the  opinion  of  the  court. 

J.  CaUett  Gibson^  for  appellant. 

James  Hay  and  T.  C.  Gordon^  for  appellees. 

RiELY,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  controversy  between  the  owner  of  the  equitable  title 
and  the  holders  of  the  legal  title  to  certain  lands.  Both 
claim  under  the  same  vendor. 

The  appellant,  Bernard  T.  Chapman,  claims  the  lands  by 
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right  of  purchase,  the  payment  of  all  the  purchase  money, 
and  the  delivery  to  him  of  the  possession  in  pursuance  of  his 
purchase,  although  the  title  to  the  lands  has  never  been  con- 
veyed to  him. 

Long  after  he  had  acquired  the  said  lands,  his  father, 
Thomas  W.  Chapman,  from  whom  he  claims,  and  in  whom 
was  the  legal  title,  conveyed  them,  along  with  other  lands 
belonging  to  him,  to  James  Hay  and  Thomas  A.  Chapman, 
in  trust  to  secure  his  creditors;  and  the  trustees  claim  the 
lands  in  possession  of  the  appellant  as  bona  fide  purchasers 
for  value,  without  notice  of  any  right  in  him  to  them. 

The  appellant  bases  his  right  to  hold  the  lands  on  several 
grounds. 

The  first  ground  on  which  he  relies  is  that  of  adverse 
possession  imder  claim  of  title  for  more  than  fifteen  years, 
the  period  of  the  statutory  bar.  This  pretension,  under  the 
circumstances  of  this  case,  cannot  be  sustained.  He  purchased 
one  part  of  the  lands  of  his  father  in  the  year  1870,  and  ac- 
quired the  other  part  in  the  year  1874,  and  took  possession  of 
each  parcel  at  the  time  of  the  purchase,  or  very  soon  there- 
after. He  entered  into  possession  of  both  parcels  under  his 
contracts  of  purchase.  By  such  purchase,  and  the  payment 
of  the  entire  purchase  money,  he  acquired  the  full  equitable 
title,  but  such  equitable  title  was  derived  from  his  vendor, 
who  retained  the  legal  title  for  future  conveyance.  In  such 
case  the  vendee  candot  be  said  to  hold  adversely  to  his  ven- 
dor. Clark  V,  McClure^  10  Gratt.  305;  Creiglv s  Heirs  v . 
Henson^  lb.  231;  Nowlin  v.  Reynolds^  25  Gratt.  137.  He 
holds  in  subordination  to  and  under  the  protection  of  the  title 
of  his  vendor,  and  no  length  of  time  is  suflicient  for  such 
possession  to  ripen  silently  into  a  title  by  adverse  possession. 
Such  possession  is  in  privity  with  and  in  subserviency  to  the 
legal  title  of  his  vendor,  and  he  is  not  allowed  to  impeach  or 
assail  it.     As  was  said  by  President  Tucker  in  Williams  v. 
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Snidow^  4  Leigh  14,  20:  ''Adverse  possession  is  not  the  mere 
holding  over  against  the  *  will  of  the  party  from  whom  you 
obtain  the  possession.  It  is  the  holding  by  claim  of  tiile^ 
adverse  to  another* s  title,  that  constitutes  adverse  possession." 

Before  adverse  possession  can  arise  between  a  vendor  and 
his  vendee,  or  between  the  grantee  of  the  vendor  and  such 
vendee,  where  the  vendor  has  retained  the  title,  and  the 
statute  of  limitations  commences  to  run  the  vendee  must  have 
dissevered  the  privity  of  title  between  them  by  the  assertion 
of  an  adverse  right,  and  openly  and  continuously  disclaimed 
the  title  of  his  vendor,  and  such  disclaimer  be  clearly  brought 
home  to  the  knowledge  of  the  vendor  or  his  grantee.  Creek- 
mur  V.  Creehmur^  75  Va.  430,  436;  Whitlock  v.  Johnson^  87 
Va.  323,  327.  There  has  been  no  disavowal  by  the  appellant 
of  the  title  of  his  vendor,  and  the  claim  of  adverse  possession 
cannot  avail  him. 

The  next  and  main  ground  upon  which  the  appellant  relies 
is  that  the  trustees  are  not  bona  fide  purchasers  for  value 
without  notice.  They  are  unquestionably,  under  many  deci- 
sions of  this  court,  purchasers  for  value.  Evans^  trustee,  v. 
Greenhow  et  als,^  15  Gratt.  153;  Wiohham  A  Goahom  v. 
Lewis,  Martin  db  Co.,  13  Gratt.  427;  ExcKa/nge  Bank  v. 
Knox  et  aZs,,  19  Gratt.  739;  Shurtz  et  als.  v.  Johnson  et  cds., 
28  Gratt.  657,  667;  Cammach  v.  Soran,  30  Gratt.  392; 
Williams  v.  Lord  dh  Robinson,  75  Va.  404;  Witz^  Bi^Ur  A 
Co,  V.  Osborn  &  wife,  83  Va.  230. 

Are  they  bona  fide  purchasers  without  notice  ?  The  open 
and  peaceable  possession  of  land  under  a  claim  of  right  is 
notice  to  all  the  world  of  the  right  or  claim  of  the  person  in 
possession;  and,  where  one  buys  land  in  the  possession  of 
another  than  his  vendor  or  grantor,  he  is  bound  to  take  notice 
of  such  possession  and  all  that  it  imports.  This  is,  we  think, 
the  rule  to  be  deduced  from  the  authorities.  It  is  the  duty 
of  a  purchaser  to  inquire  into  the  fact  of  the  possession,  and 
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he  will  be  affected  with  knowledge  of  whatever  right  o^  in- 
terest the  party  in  possession  may  have  in  the  land  which  such 
inquiry  would  have  disclosed.  The  rule  has  its  foundation  in 
the  good  faith  of  the  purchaser.  If  he  makes  the  inquiry,  he 
would  acquire  knowledge  of  whatever  right  or  claim,  if  any, 
the  person  in  possession  may  have;  and  if  upon  inquiry  he 
receives  information  of  any  right  or  interest  of  such  person 
in  the  land,  it  would  be  mala  fides  io  attempt  to  deprive  him 
of  it.  So,  if  he  fail  to  make  inquiry,  he  has  not  discharged 
the  duty  which  good  faith  imposed  on  him ;  and  whatever 
knowledge  he  might  have  acquired  by  means  of  an  inquiry 
duly  and  reasonably  prosecuted  the  law  imputes  to  him.  The 
purchaser  is  therefore  charged  with  notice  of  the  possession, 
and  of  whatever  right,  interest,  or  claim  the  person  in  posses- 
sion may  have,  when  the  paity  from  whom  he  buys  is  not  the 
person  in  possession  of  the  land. 

Such  notice  is 'the  same  in  effect  as  the  notice  which  is 
imputed  by  the  recording  or  registry  acts.  One  may  pur- 
chase land  to  which  another  than  his  vendoi  has  a  deed  of 
conveyance,  or  upon  which  he  has  a  mortgage  duly  recorded 
according  to  the  statute  for  the  recordation  of  deeds,  but  of 
which  the  purchaser  knows  nothing,  yet  he  will  be  as  con- 
clusively charged  with  notice  of  such  conveyance  or  mortgage 
as  if  he  had  examined  the  record  and  inspected  the  deed.  He 
is  required  for  his  own  protection  to  examine  the  records,  and 
the  law  imputes  to  him  all  that  such  examination  would  have 
disclosed.  Actual,  notorious  and  exclusive  possession  of  land 
takes  the  place  of  the  recordation  of  the  instrument  of  title; 
and  a  subsequent  purchaser  of  land  in  possession  of  one  who 
is  not  his  vendor  is  affected  with  notice  of  whatever  claim  or 
interest  the  person  in  possession  has,  and  which  an  inquiry 
into  the  possession  would  have  revealed.  He  is  not  permitted 
to  dispute  such  right  or  interest  uidess  he  has  made  the  inquiry 
which  equity  and  good  conscience  impose  on  him,  and  such 
Vol.  xoi — 51 
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inquiry,  duly  prosecuted,  has  failed  to  reveal  any  rigbt  or  in- 
terest in  the  tenant  in  possession.  This  is  the  established 
doctrine  both  in  England  and  in  this  country. 

In  the  case  of  Holmes  v.  Powell^  that  eminent  jurist,  Lord 
Justice  Knight  Bruce,  said:  ''I  apprehend  that  by  the  law  of 
England,  when  a  man  is  of  right  and  de  facto  in  the  possession 
of  a  corporal  hereditament,  he  is  entitled  to  impute  knowledge 
of  that  possessioD  to  all  who  deal  for  any  interest  in  the 
property,  conflicting  or  inconsistent  Tvith  the  title  or  alleged 
title  under  which  he  is  in  possession,  or  which  he  has  a  right 
to  connect  with  his  possession  of  the  property.  It  is  equally 
a  part  of  the  law  of  the  country,  as  I  understand  it,  that  a 
man  who  knows,  or  cannot  be  heard  to  deny  that  he  knows, 
another  to  be  in  possession  of  a  certain  property*  cannot  for 
any  civil  purpose,  as  against  him  at  least,  be  heard  to  deny 
having  thereby  notice  of  the  title  or  alleged  title  under  which 
or  in  respect  of  which  the  former  is  or  claims  to  be  in  that 
possession.''     8  De  Gex,  M.  &  G.  579. 

The  same  general  rule,  based  upon  the  same  motives  and 
reasons,  is  said  by  Pomeroy,  in  his  work  on  Equity  Juris- 
prudence, to  be  established  in  the  United  States  by  a  very 
great  number  of  decisions.  See  2  Pom.  Eq.  Jur.  sec.  614, 
and  the  cases  cited  in  the  note  thereto  in  support  of  the  text. 
The  rule  was  recognized  by  this  court  in  Barer  Iron  Co.  v. 
Trout,  83  Va.  397,  419. 

The  doctrine  has  also  recently  been  upheld  by  the  Court  of 
Appeals  of  New  York,  in  its  fullest  extent,  in  the  case  of 
Phelan  v.  Brady,  119  N.  Y.  587.  Phelan  lent  to  one  John 
Murphy  the  sum  of  $2,000,  and  took  from  him  a  moitgage 
on  a  tenement  or  block  containing  forty-three  rooms  or  apart- 
ments, then  occupied  by  twenty  different  occupants  or  fami- 
lies, as  tenants  from  month  to  month,  except  that  three  of 
the  apartments  were  occupied  by  Margaret  Brady  and  her 
husband,  who  kept  a  liquor  store  in  a  part  of  the  building, 
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and  occupied  two  living  rooms  in  the  rear  of  the  store.  The 
wife  claimed  to  be  owner  of  the  premises,  and  collected  rents 
from  the  other  tenants.  Murphy  had  a  perfect  record  title  to 
the  premises  at  the  time  Phelan  lent  to  him  the  money  and 
Murphy  executed  the  mortgage  to  secure  it;  but  he  had 
never,  in  fact,  any  interest  in  the  property,  had  never  paid 
anything  for  it,  was  not  in  possession,  and  before  the  execution 
of  the  mortgage  had  conveyed  it  by  deed  to  Mrs.  Brady,  who 
was  the  real  owner.  Her  deed,  however,  was  not  recorded 
until  several  weeks  after  the  recordation  of  the  mortgage. 

Phelan  had  no  notice,  at  the  time  he  made  the  loan  to  Mur- 
phy and  took  the  mortgage,  of  any  title  to  the  premises  in  Mrs. 
Brady,  or  of  any  claim  on  her  part  to  be  the  owner;  but  she 
was  in  the  actual  possession  of  the  premises  under  a  perfectly 
valid  but  unrecorded  deed.  In  a  contest  between  her  and  the 
mortgagee,  Phelan,  the  court  said :  ^'Her  title  must  therefore 
prevail  as  against  the  plaintiff.  It  matters  not,  so  far  as  Mrs. 
Brady  is  concerned,  that  the  plaintiff  in  good  faith  advanced 
his  money  upon  an  apparently  perfect  record  title  of  the  de- 
fendant, John  E.  Murphy.  Nor  is  it  of  any  consequence,  so 
far  as  this  question  is  concerned,  whether  the  plaintiff  was  in 
fact  ignorant  of  any  right  or  claim  of  Mrs.  Brady  to  the 
promises.  It  is  enough  that  she  was  in  possession  under  her 
deed  and  the  contract  of  purchase,  as  that  fact  operated  in 
law  as  notice  to  the  plaintiff  of  all  her  rights.  It  maybe 
true,  as  has  been  argued  by  the  plaintiff's  counsel,  that  when 
a  party  takes  a  conveyance  of  property  situated  as  this  was, 
occupied  by  numerous  tenants,  it  would  be  inconvenient  and 
diti&cult  for  him  to  ascertain  the  rights  or  interests  that  are 
claimed  by  all  or  any  of  them.  But  this  circumstance  cannot 
change  the  rule.  Actual  possession  of  real  estate  is  sufficient 
notice  to  a  person  proposing  to  take  a  mortgage  on  the 
property,  and  to  all  the  world,  of  the  existence  of  any  right 
which  the  person  In  possession  is  able  to  establish. '' 
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It  was  argued  in  Edwa/rds  v.  Thompson^  71  N.  C.  177, 
where  the  purchaser  was  a  resident  of  South  Carolina,  and 
bought  land  in  North  Carolina,  that  the  question  of  notice  of 
an  equity  in  derogation  of  the  vendor's  right  to  sell  was  ex- 
clusively one  of  fact,  and  that,  in  order  to  be  fixed  upon  the 
purchaser,  it  must  be  shown  either  that  he  had  notice  in  fact, 
or  else  wilfully  or  impudently  omitted  to  enquire  when  Ihe 
means  of  enquiry  were  in  liis  reach.  "We  do  not  think," 
said  the  court,  '^this  is  the  true  principle.  On  policy,  the 
law  avoids  such  minute  and  uncertain  inquiries.  It  says  that 
if  a  contract  of  sale  be  registered  it  is  conclusive  of  notice, 
notwithstanding  the  purchaser  lived  in  another  State,  and  did. 
not,  in  fact,  search  the  register's  books.  1  Story,  Eq.  Jur. , 
sec.  403.  And  on  the  same  principle  it  follows  that  open, 
notorious  and  exclusive  possession  in  a  person  other  than  his 
vendor,  is  a  fact  of  which  a  purchaser  must  inform  himself, 
and  he  is  conclusively  presumed  to  have  done  so." 

It  appears  from  the  record  that  Thomas  W.  Chapman,  for 
the  purpose  of  raising  the  money  to  pay  a  pressing  debt,  on 
February  24,  1870,  sold  certain  portions  of  his  real  estate  to 
his  sons,  James  C,  Thomas  A.,  and  Bernard  T.  Chapman. 
Each  was  to  pay  $500  for  the  land  he  got,  and  this  was  done, 
they  having  borrowed  the  money  for  the  purpose.  The  par- 
cel of  land  bought  bj"  Thomas  and  Bernard  was  principally- 
mountain  land,  and  at  first  was  held  by  them  jointly. 

In  1874  Thomas  W.  Chapman  agreed  to  buy  for  his  sons 
Thomas  and  Bernard  the  tract  of  land  called  the  "Yowell 
Land,"  which  adjoined  the  land  he  had  sold  to  them,  but  he 
did  so  in  his  own  name.  He  retained  about  fifteen  acres,  to 
straighten  his  own  lines,  for  which  he  allowed  and  paid  $75, 
and  they  took  possession  of  the  residue  of  the  tract,  and  paid 
the  balance  of  the  purchase  money. 

Thomas  and  Bernard  afterwards  divided  the  lands  between 
themselves  so  as  to  throw  the  share  of  each  into  one  body,  by 
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which  division  Bernard  acquired  all  of  the  Yowell  land  except 
the  fifteen  acres  retained  by  their  father,  and  Thomas  re- 
ceived about  eighty  or  ninety  acres  of  Bernard's  part  of  the 
mountain  land. 

Subsequently,  Thomas  W.  Chapman  conveyed  to  his  sons 
James  C.  and  Thomas  A.  Chapman  the  lands  they  were 
respectively  entitled  to,  but  failed  to  make  a  deed  to  his  son 
Bernard  for  his  land;  and  on  September  19,  1888,  conveyed, 
among  other  property,  820  acres  of  the  land  on  Quaker  Run, 
in  Madison  county,  which  included  Bernard's  part  of  the 
mountain  land,  and  the  whole  of  the  Towell  land,  to  James 
Hay  and  Thomas  A.  Chapman,  in  trust  to  secure  his  creditors. 

It  is  shown  that  Bernard  took  possession  and  control  of  his 
part  of  the  mountain  land  in  1870,  and  of  the  Yowell  land  in 
1874,  as  the  owner  thereof,  in  accordance  with  his  purchase. 
He  did  not  reside  on  the  mountain  land,  as  the  house  thereon 
had  been  burned,  but  in  December,  1874,  after  the  purchase 
of  the  Yowell  land,  he  moved  into  the  dwelling  house  on  it, 
and  lived  there  with  his  wife  and  children,  exercising  acts  of 
ownership  over  all  of  said  lanJs,  until  the  year  1881,  when, 
his  wife  having  died,  leaving  several  small  children,  upon 
the  advice  of  his  brother,  Thomas  A.  Chapman,  he  moved 
back  to  his  father's  home.  During  the  years  1875  to  1881 
he  made  valuable  improvements  upon  the  lands.  He  enlarged 
the  dwelling  house  by  the  addition  of  several  rooms,  and 
otherwise  improved  it.  He  erected  a  tenant's  house,  a  large 
bam,  a  com  house,  and  made  other  improvements,  at  a  total 
cost  of  about  $1,200. 

After  the  death  of  his  wife,  and  his  removal  with  his  chil- 
dren to  his  father's  home,  he  rented  out  his  lauds  to  his  father 
for  several  years,  and  worked  for  him  for  wages.  In  Decem- 
ber, 1887,  having  in  the  meantime  remarried,  he  moved  back, 
and  again  took  actual  possession  of  his  lands,  and  has  ever 
since  resided  on  them. 
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It  thus  appears  that  he  tvus  the  full  equitable  owner  of  the 
lands  by  purchase  and  the  payment  of  the  entire  purchase 
money,  and  was  in  open,  peaceable  and  exclusive  possession 
of  them  at  the  time  they  were  conveyed  by  his  father  to  said 
trustees.  Of  this  equitable  estate  the  trustees  charged  with 
notice,  [f  they  had  made  due  enquiry,  which  his  possession 
made  it  their  duty  to  do,  they  would  have  learned  the  facts 
upon  which  his  right  of  possession  was  based,  and  knowledge 
thereof  is  by  the  law  imputed  to  them.  They  are  not,  there- 
fore, honafde  purchasers  without  notice,  and  the  appellant  is 
entitled  to  hold  the  lands  against  them. 

Stress  was  laid  by  the  counsel  for  the  appellees  upon  the 
absence  of  Bernard  Chapman  from  the  lands  between  1881 
and  December,  1887.  The  fact  of  his  absence,  under  the  cir- 
cumstances, does  not  alter  the  result.  In  reply  to  the  argu- 
ment of  abandonment  made  in  the  case  of  Holmes  v.  Powell^ 
supray  it  was  said:  ''But  possession  of  a  corporeal  heiedifca- 
ment,  to  be  effectual,  need  not  be  continually  visible  or  with- 
out cessation  actively  asseited.  If  a  man  has  once  received 
rightful  and  actual  possession  of  land,  he  may  go  to  any  dis- 
tance from  it  without  authorizing  any  servant  or  agent  or 
other  person  to  enter  upon  it  or  look  after  it,  may  leave  it  for 
years  uncultivated  and  unused,  may  set  no  mark  of  ov\  nership 
upon  it,  and  his  possession  may  nevertheless  still  continue;  at 
least,  unless  his  conduct  afford  evidence  of  intentional  abandon- 
ment, which  such  conduct  as  I  have  mentioned  would  not 
necessarily  do." 

There  is  no  evidence  here  of  intentional  abandonment  or 
surrender  of  his  right  to  the  lands.  Although  he  did  not  re- 
side on  them  during  the  period  mentioned  above,  he  neverthe- 
less execised  the  right  of  ownership  over  them  by  tenting 
them  out  to  his  father.  And,  besides,  the  vital  question  is, 
was  he  in  possession  of  the  lands  under  a  claim  of  right  at  the 
time  they  were  conveyed  to  the  trustees.  2  Pom.  Eq.  Jur., 
section  622.     Of  this^the  evidence  admits  of  no  doubt. 
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Thomas  A.  Chapman  was  not  only  affected  with  construc- 
tive notice  of  the  right  of  Bernard  Chapman  by  reason  of  the 
latter's  possession  of  the  lands,  but  the  record  discloses  that 
he  had  that  which  was  superior  to  notice,  and  which  notice 
was  intended  to  supply.  He  had  knowledge.  He  knew  that 
he  and  Bernard  had  jointly  purchased  their  lands  of  their 
father  and  divided  the  same  between  them.  He  knew  that 
Bernard,  as  well  as  he,  had  paid  for  his  part.  He  knew  that 
Bernard  had  entered  into  possession  of  it  under  his  contract 
of  purchase,  had  put  valuable  improvements  upon  it,  and  was 
the  real  equitable  owner.  And  he  knew  that  he  was  in  pos- 
session and  living  upon  the  lands  when  the  deed  of  trust  was 
executed.  What  was  the  effect  of  his  knowledge  on  the  title 
of  himself  and  his  co-trustee  under  the  deed  of  trust  ?  Did  it 
make  them  both  purhasers  with  notice  ?  The  conveyance  was 
to  them  jointly.  The  particular  estate  they  took  was  joint 
and  inseverable;  the  title  joint  and  indivisible.  To  be  bona 
fde  purchasers  without  notice,  they  must  be  wholly  so. 
There  can  be  no  such  thing  as  a  purchase  partly  hona  fide. 
If  tainted  in  part,  the  whole  is  infected.  Consequently, 
notice  to  one  of  two  or  more  trustees  is  notice  to  aU.  Le 
Neve  V.  Le  Neve,  2  White  &,  T.  Lead.  Cas.  Eq.  Pt.  1,  p.  109; 
Sm/ith  V.  Smith  et  als. ,  2  Cromp.  &  M.  230 ;  Meux  v.  Bell,  1 
Hare,  73;  WUlea  v.  Greenhill,  4  De  Gex,  F.  &  J.,  147,  150; 
Ba/nk  of  U.  S.  v.  Davis,  2  Hill,  453,  464;  Myers  &  wife  v. 
Ross  et  als.^  3  Head,  59;  2  Pom.  Eq.  Jur.,  sec.  667;  Lewin 
on  Trusts,  609-612. 

It  was  claimed  by  counsel  for  the  appellees,  upon  the 
authority  of  Morrison  v.  Bausemer  &  Co.,  32  Gratt.  225, 
and  Johnson* s  ExW  v.  National  Ex.  Bank,  33  Gratt.  473, 
that  fifuch  knowledge  must  have  been  present  to  the  mind  of 
Thomas  A.  Chapman  at  the  time  the  deed  of  trust  was  exe- 
cuted, in  order  to  affect  the  title  in  him  and  his  co-trustee. 
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and  fix  notice  of  the  prior  incumbrance  upon  the  beneficiaries 
of  the  trust. 

In  the  case  at  bar  the  bill  expressly  charges  that  Thomas 
A.  Chapman  had  ^'at  all  times"  actual  notice  of  Bernard 
Chapman's  claim  and  right  to  the  land.  He  filed  no  answer 
to  the  bill,  though  his  co-trustee  did,  denying  the  allegations 
of  the  bill.  He  did  not  claim  to  have,  nor  does  it  appear 
that  he  could  have  had,  personal  knowledge  of  the  facts  relat- 
ing to  the  claim  of  Bernard  Chapman  to  the  land.  The  effect 
of  his  answer  was,  therefore,  merely  to  present  an  issue  and 
throw  the  burden  of  proof  on  the  complainant.  It  could 
have  no  further  weight.  It  is  not  required  in  such  case  that 
the  denial  of  the  answer  shall  be  overcome  by  the  testimony 
of  two  witnesses,  or  the  testimony  of  one  witness  accom-  ' 
panied  by  strong  corroborating  circumstances.  DutilhU 
Adrn?r  v.  Coursault^  5  Cranch  C.  C.  349;  Lawrence  v.  Law- 
rence^ 21  N.  J.  Eq.  319;  Pennington^  Adrn^r  of  Paiteson^  v. 
Gittinga^  Exi^or^  2  Gill  &  J.  208 ;  Deimel  et  als.  v.  Brown  et  aU.y 
136  111.  506;  Lattomm  v.  Garman^  3  Del.  Ch.  232;  WaUwi 
et  al.  V.  Palmer  et  al.^  5  Ark.  501 ;  Conibs  v.  BosweU  et  als,^  1 
Dana,  473;  1  Daniell,  Ch.  Prac.  846,  and  note  thereto;  1 
Enc.  PI.  &  Prac.  947,  and  cases  there  cited.  Thomas  A. 
Chapman  testified  in  the  cause,  and  it  abundantly  appears 
from  his  deposition  that  the  facts  relating  to  Bernard  Chap- 
man's right  to  the  land  were  distinctly  remembered  by  hira; 
and,  from  all  the  circumstances,  we  cannot  doubt  that  such 
was  the  case. 

For  the  foregoing  reasons,  the  decree  of  the  Circuit  Court 
of  Madison  county  must  be  reversed. 

The  beneficiaries  under  the  deed  of  trust  were  not  made 
parties  to  the  suit,  and  it  is  proper  to  add  that  it  is  not  in- 
tended that  they  should,  a;s  they  could  net,  be  concluded  by 
this  decision.  The  court  below  passed  directly  on  and  ad- 
versely to  the  right  of  Bernard  Chapman  to  the  lands,  and 
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this  was  the  subject  of  the  appeal  here.  The  counsel  for  the 
appellees  made  no  objection  for  the  want  of  proper  parties, 
and  the  appellant,  who  was  the  plaintiff  in  the  court  below, 
cculd  not  complain  of  his  own  omission.  Under  these  cir- 
cumstances, and  for  the  reason  that  counsel  seemed  to  desire 
that  we  do  so,  we  have  proceeded,  in  the  absence  of  the 
beneficiaries  as  parties,  to  consider  and  pass  upon  the  legal 
questions  involved  in  the  appeal. 

Kbvbbsbd. 


Vol.  xoi — 52 
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Bicf|mon&. 

Clendennino  v.  Conbad. 
April  25,  1895. 
94  M  Absent,  Keith.  P.* 

1.  GuABDiAN  AND  Ward — Removol  of  Effects  of  Ward  Out  of  Staie—Ex 

Parle  Application — Notice. — ^The  ex  parte  application  of  a  foreign  guar- 
dian, under  sections  2629  and  2630  of  the  Ckxie,  for  the  removal  of  the 
effects  of  his  ward  out  of  the  State,  is  a  separate  and  distinct  proceed- 
ing ^m  a  suit  by  a  creditor  to  administer  the  assets  of  the  estate  of  the 
ward's  deceased  ancestor.  The  object  of  the  notice  required  by  the 
section  is  to  enable  parties  to  be  affected  by  such  removal  to  appear  and 
protect  their  interests,  and,  if  need  be,  prevent  the  removal. 

2.  Chancery  Practice — Ajnendment  or  Alteration  of  Decree  During  the  Term. 

Until  the  court  adjourns  for  the  term,  no  one,  unless  expressly  author- 
ized to  do  so,  can  act  under  a  decree  or  judgment  entered  at  that  term, 
except  at  his  peril.  During  the  term  all  the  proceedings  are  in  the  breast 
of  the  court,  and  under  its  control,  and  liable  to  be  stricken  out,  altered 
or  amended  during  the  term,  and  that  without  notice  to  the  parties. 
Parties  to  the  suit  are  conclusively  presumed  to  have  known  any  modi- 
fication made  at  a  subsequent  day  of  the  term,  of  a  decree  entered  at  a 
former  day. 

3.  Chancery  Practice — Petition  by  Party  or  Receiver. — A  party  in  interest, 

or  a  receiver,  may  file  his  petition  in  a  suit  in  which  he  is  such  party, 
or  was  appointed  receiver,  in  order  to  bring  to  the  attention  of  the  court 
facts  affecting  his  interest,  and  to  ask  the  court  to  protect  such  interest 

4.  Guardian — Jurisdiction  over  Foreign  Guardian. — Although,  as  a  general 

rule,  a  guardian  cannot  be  sued  as  such  out  of  the  jurisdiction  in  which 
he  qualified,  yet  if  a  non-resident  guardian  invokes  the  aid  of  a  domestic 
court,  he  is  bound  by  the  decrees  made  in  the  proceedings  insti- 
tuted by  him,  and  if  found  within  the  jurisdiction  of  said  court,  may  be 
proceeded  against  therein  to  enforce  such  decrees. 

*  Judge  Keith  decided  the  case  in  the  court  below. 
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6.  Chancery  Practice— /n/an«fr--PaWie«.— Infants  are  necessary  parties  in  a 
proceeding  in  which  their  interests  are  to  be  affected,  and  it  is  error  to 
pass  upon  their  rights  in  a  proceeding  to  which  they  are  not  parties. 

6.  Homestead — Guardian  of  Non- Resident  Infants— Tranrferring  Effects  Out 
of  State— Receiver, — Where  the  guardian  of  non-resident  infant  children 
of  a  deceased  father,  who  was  a  citizen  of  this  State  and  to  whom  a 
homestead  in  money  had  be  ^  set  apart,  asks  to  transfer  said  money 
out  of  the  State,  it  is  proper  for  the  court  to  appoint  a  receiver  to  take 
charge  of  the  funds  and  invest  them,  so  that  the  principal  money  may 
be  forthcoming  when  the  youngest  of  such  children  attains  the  age  of 
twenty-one  years. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Fauquier 
county,  pronounced  April  7,  1891,  in  a  proceeding  on  the 
chancery  side  of  said  court  wherein  the  appellant  was  the  pe- 
titioner, and  the  appellee,  as  guardian  of  the  infant  children 
of  B.  F.  Conrad,  was  the  defendant. 

Reversed, 

In  the  chancery  suit  of  Clendennvng  v.  Hall  and  others^ 
pending  in  the  Circuit  Court  of  Fauquier  county,  B.  F.  Con- 
rad, one  of  the  defendants,  claimed  a  homestead  exemption  of 
$2,000  in  tne  proceeds  of  the  sale  of  his  property  which  had 
been  sold  under  the  proceedings  had  in  that  cause,  and  by 
a  decree  entered  in  the  cause  September  15,  1882,  the  court 
adjudged  that  Conrad  was  entitled  to  the  homestead,  and 
directed  the  receiver  of  the  court  to  pay  to  "  B.  F.  Conrad's 
assignee  the  sum  of  $2,000  as  homestead.''  Subsequently, 
B.  F.  Conrad  died,  and  on  December  15,  1882,  the  cause  was 
revived  against  his  administrator,  and  a  decree  entered  direct- 
ing Gr.  B.  Gibson,  the  ''  bonded  commissioner  "  of  the  court, 
to  pay  to  *'  William  H.  Payne,  attorney  for  the  children  of 
B.  F.  Conrad,  the  sum  of  $2,000,  allowed.to  said  Conrad  in 
his  lifetime  as  his  homestead." 

On  April  4,  1883,  John  D.  Conrad  filed  his  petition  in  said 
court  in  the  following  words  and  figures,  to-wit: 
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**To  the  Hon.  James  Keith,  Judge  of  the  Circuit  Court  of 

Fauquier  county,  Virginia : 

*'Your  petitioner,  John  D,  Conrad,  a  citizen  of  Jeflferson 
county.  West  Virginia,  shews  to  your  Honor  that  he  was  ap- 
pointed by  the  County  Court  of  the  said  county  guardian  of 
Mary  E.,  Laura  E.,  Ada  L.,  and  Daniel  P.  Conrad,  infant 
children  of  B.  F.  Conrad,  who  was  your  petitioner's  brother. 

''The  said  B.  F.  Conrad  died  in  Fauquier  county  very  poor, 
and  ycur  petitioner  has  been  compelled  to  take  charge  and 
care  of  the  children,  as  they  were  motherless  also. 

''Your  petitioner  further  shows  that  th^  said  children  are 
entitled,  under  your  Honor's  decree,  pronounced  in  the  cause 
of  Clendenning  v.  Ilall^  to  the  sum  of  $2,000 — the  home- 
stead allotted  to  their  father  (subject  to  costs,  &c.)  Your 
petitioner  also  shews  that  he  has  qualified  as  guardian,  and 
executed  bond,  with  good  security,  more  than  sufficient  to 
cover  the  entire  estate  of  the  said  infants.  All  of  which  facts 
will  appear  by  duly  authenticated  records  herewith  filed. 

"Notice  has  been  given  of  the  intention  to  apply  to  your 
Honor  to  transfer  the  said  fund  to  your  petitioner  as  guar- 
dian, at  the  April  term,  1883,  of  your  Hoiior's  court,  a  copy 
of  which,  from  the  Warrenton  Index^  is  herewith  filed.  The 
rights  of  no  parties  will  be  affected  by  the  proposed  transfer, 
as  the  children  are  without  any  kindred  in  Virginia  able  to 
assist  them,  and  the  fund  will  be  necessary  for  their  clothing, 
&c. 

"All  the  requirements  of  the  law  having  been  conformed 
to,  your  petitionei  asks  leave  to  file  his  petition  in  the  said 
cause,  and  pi  ays  your  Honor  to  order  the  transfer  of  the  fund 
to  your  petitioner  forthwith,  as  he  is  here  at  expense. 

"Respectfully  Submitted, 

"JohnD.  Conrad. '^ 
Thereupon  the  following  order  was  entered,  to- wit: 
"In  the  matter  of  the  petition  of  John  D.  Conrad,  guardian 
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of  Mary  E.,   Laura   E.,  Ada   L.,  and   Daniel  P.  Conrad, 
infant  children  of  B.  F.  Conrad,  deceased. 

''The  said  John  D.  Conrad,  guardian  as  aforesaid,  this  day 
filed  his  petition,  and  this  cause  came  on  to  be  heard  on  said 
petition  and  the  accompanying  papers.  And  it  appearing  to 
the  satisfaction  of  the  court,  by  authentic  documentary  evi- 
dence, that  the  said  John  D.  Conrad  has  qualified,  in  Jeffer- 
son county,  in  the  State  of  West  Virginia,  as  guardian  of  the 
said  infants,  and  has  given,  in  the  court  where  be  qualified, 
bond  with  surety  sufficient  to  insure  his  accountability  for 
the  whole  cf  the  estate  of  his  said  wards,  which  now  is  or 
probably  will  come  into  his  hands  as  guardian ;  and  it  further 
appearing  to  the  court  that  neither  the  rights  of  said  infants, 
nor  of  any  othej  person,  will  be  prejudiced  by  the  transfer  of 
the  estate  of  said  wards  to  their  guardian;  and  it  also  appear- 
ing that  notice  of  the  application  of  the  transfer  of  the  said 
estate  has  been  published  as  required  by  law  for  four  weeks 
in  the  Warrenton  Index^  a  newspaper  published  in  the  town 
of  Warrenton,  the  court  doth  adjudge,  order  and  decree  that 
W.  H.  Payne,  the  attorney  into  whose  hands  the  said  fund 
was  paid  by  order  made  in  the  cause  of  Clendenning  v.  Con- 
rady  now  pending  in  this  court,  do  pay  to  the  said  John  D. 
Conrad  the  said  sum  of  $2,000  (subject  to  a  credit  of  $28.27) 
allowed  G.  B.  Gibson,  and  paid  him  by  said  Payne,  and  such 
costs  and  reasonable  fees  as  may  have  been  incurred.  And 
the  sum  herein  ordered  to  be  paid  to  said  Conrad  shall  be 
held  and  accounted  for  by  him  as  guardian  aforesaid." 

On  April  6,  1883,  W.  H.  Payne,  attorney,  filed  a  report  in 
the  ex  parte  proceeding,  and  an  order  was  made  therein, 
which  report  and  order  are  in  the  words  and  figures  follo'v- 
ing,  to- wit: 
*'^ExpaHe  Conrad. 

'*The  undersigned  respectfully  reports  that  lie  has  paid  to 
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John  D.  Conrad,  guardian,  the  sum  of  $2,000,  as  ordered  by 
your  Honor,  and  herewith  exhibits  his  receipt. 

W.  H.  Payne,  Attorney. 

''It  appearing  to  the  court  that  W.  H.  Payne,  attorney, 
has  paid  to  John  D.  Conrad,  as  guardian  of  the  children  of 
B.  F.  Conrad,  the  sum  of  $2,000  as  ordered,  the  court  doth 
order  that  this  cause  be  dropped  from  the  docket." 

It  appears  from  the  said  petition  that  B.  F.  Conrad  was  a 
resident  of  the  State  of  Virginia  at  the  time  of  his  death,  and 
it  is  inferred  that  his  infant  children  were  also  residents  of 
Virginia  at  that  time.  But  at  the  time  the  petition  for  re- 
moving the  effects  was  filed  they  were  residents  of  the  State 
of  West  Virginia. 

The  other  facts,  and  the  further  proceedings  had  in  the 
cause,  sufficiently  appear  in  the  opinion  of  the  court. 

Brooke  cfe  Scott  and  W,  E,  Garrett^  for  appellant. 

Eppa  Hunton^  Jr. ,  for  appellee. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

By  a  decree  rendered  in  the  cause  of  Clendenning  against 
Hall  on  15th  day  of  September,  1882,  the  Circuit  Court  of 
Fauquier  county  set  apart  the  sura  of  $2,000  as  a  homestead 
to  B.  F.  Conrad,  which  was  to  be  paid  out  of  the  proceeds  of 
his  property  ordered  to  be  sold  in  that  case  for  the  benefit  of 
his  creditors.  The  sale  was  made,  but  before  the  homestead 
fund  was  paid  over  to  him  he  departed  this  life,  leaving  four 
infant  children.  At  the  December  term,  1882,  of  the  court, 
a  decree  was  entered  directing  the  receiver  of  the  court  in 
that  case  to  pay  that  fund  over  to  the  attorney  of  the  infant 
children  of  the  homestead  claimant.  Pu'^uant  to  this  decree, 
the  $2,000  set  apart  was  paid  to  the  attorney.     At  the  April 
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term  of  the  court,  1883,  John  D.  Conrad  filed  his  petition  in 
the  same  court,  showing  that  he  had  qualified  as  the  guardian 
of  the  said  infant  children  in  the  County  Court  of  Jeflferson 
county,  in  the  State  of  West  Virginia,  and  asked  the  court 
to  authorize  him  to  remove  the  $2,000  to  West  Virginia,  where 
he  and  his  wards  resided,  as  provided  in  sections  5^629  to  2633 
of  the  Code.  The  court,  being  satisfied  that  aU  the  provisions 
of  the  Code  had  been  complied  with,  at  the  same  term  of  the 
court  entered  a  decree  directing  the  attorney  of  the  infants  to 
pay  the  $2,000  to  their  guardian,  less  costs,  for  removal,  as 
prayed  for.  The  attorney  paid  the  money  to  the  guardian, 
and  reported  the  fact  to  the  court  on  the  6th  of  that  month, 
and  on  the  same  day  his  report  was  confirmed,  and  the  case 
for  the  removal  of  the  fund  stricken  from  the  docket .  On 
the  13th  of  that  month,  and  during  that  term  of  the  court, 
James  H.  Clendenning,  complainant  in  the  case  of  Olenden- 
ni/ng  dgainat  IlaU^  mentioned  above,  filed  his  petition,  in 
which  he  alleged  that  the  infant  children  of  the  homestead 
claimant  were  only  entitled  to  the  use  of  the  $2,000  until  the 
youngest  attained  the  age  of  twenty-one  years,  and  that  upon 
the  happening  of  that  event  his  creditors  had  the  right  to 
have  that  fund  distributed  among  them;  and  prayed  for  a 
receiver  to  be  appointed  to  take  such  steps  as  might  be  neces- 
sary to  secure  the  corpus  of  the  $2,000,  so  that  the  same 
might  be  forthcoming  when  the  youngest  child  attained  that 
age.  The  court  entered  an  order  in  the  case  in  which  the 
order  for  the  removal  of  the  fund  had  been  made,  and  ap- 
pointed a  receiver  as  prayed  for,  and  directed  him  to  take 
such  steps  by  bringing  suit  in  the  State  of  West  Virginia,  or 
in  this  State,  or  in  such  other  manner  as  to  him  shall  seem 
proper,  in  order  that  the  fund  may  be  forthcoming  when  the 
youngest  child  of  B.  F.  Conrad  shall  have  attained  the  age  of 
twenty-one  years. 

At  the  December  term  of  the  court,  in  the  year  1887,  the 
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receiver  filed  his  petition  in  the  proceedings  in  which  he  was 
appointed,  stating  that  John  D.  Conrad,  the  guardian  of  the 
infants,  had  received  the  $2,000,  and  transferred  it  to  West 
Viiginia  a  day  oi  two  aftei  the  order  for  its  removal  was 
made.  He  also  sets  out  the  proceedings  had  which  resulted 
in  his  appointment  as  receiver  to  secure  the  corpus  of  the 
fund  for  the  benefit  of  the  creditors,  and  that  the  order  for 
the  removal  of  the  fund  and  his  appointment  as  receiver  were 
both  made  at  the  same  term  of  the  court,  while  the  whole 
matter  was  in  the  breast  of  the  court.  He  further  states  that 
John  D.  Conrad,  the  guardian,  who  removed  the  fund  to 
"West  Virginia,  has  returned  to  Virginia,  and  is  within  the 
jurisdiction  of  the  court,  and  prays  that  the  said  guardian 
may.  be  compelled  to  appear  and  bring  that  fund  into  court, 
and  to  so  invest  it  that  the  principal  may  be  forthcoming 
when  the  said  yo'ingest  child,  who  is  a  citizen  of  this  State, 
shall  have  attained  the  age  of  twenty-one  years,  and  for 
general  relief. 

To  this  petition  John  D.  Conrad  filed  his  demurrer  and 
answer  at  the  April  term,  1888,  of  the  court. 

He  assigns  as  causes  of  demurrer: 

(1)  That  a  guardian  qualifying  in  the  State  of  West  Vir- 
ginia cannot  be  proceeded  against  as  such  in  this  State. 

(2)  That  the  infant  children  are  not  made  parties  to  the 
petition. 

(3)  That  a  petition  does  not  lie  in  such  a  case,  and  that  an 
original  bill  is  necessary  if  there  can  be  any  relief  at  all. 

(4)  There  is  no  equity  in  the  petition,  and  no  proper  case 
for  relief  is  slated. 

In  his  answer  he  claims  that  he  qualified  as  guardian  in  the 
State  of  West  Virginia;  that  he  filed  his  petition  for  the  re- 
moval of  the  $2,000  fiom  this  State;  that  an  order  was  so 
made,  the  money  removed  and  the  cause  ordered  to  be  stricken 
from  the  docket;  that  neither  he  nor  his  wards  had  any  notice 
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to  rehear  or  set  aside  the  final  order  in  that  proceeding,  or 
that  any  further  proceedings  would  be  had  in  the  case,  and 
that  all  proceedings  had  or  orders  made  therein  afterwards 
were  null  and  void,  and  that  neither  he  nor  his  wards  can  be 
aflFected  by  them.  He  further  states  that  a  creditor's  suit 
was  instituted  in  the  Circuit  Court  of  Jefferson  county,  in  the 
State  of  West  Virginia,  by  James  H.  Clendenning  against 
him,  his  wards,  and  the  administrator  of  B.  F.  Conrad,  de- 
ceased, asserting  th*e  rights  of  the  creditors  of  the  said  dece- 
dent in  the  $2,000  fund;  that  such  suit  was  dismissed  upon 
demuirer;  and  aveis  that  he  will  file  a  copy  of  the  pioceed- 
ings  as  an  exhibit  with  bis  answei',  but  the  exhibit  was  not 
filed.  He  admits  that  he  was  living  in  this  State,  but  denies 
that  he  is  a  citizen  of  Virginia,  and  says  he  is  going  to  return 
to  West  Virginia,  where  he  qualified  as  guardian;  that  his 
settlements  as  guardian  have  been  made  in  the  court  where 
he  qualified,  and  the  fund  in  controversy  is  under  its  control. 

Upon  the  hearing  of  the  cause,  the  court  dismissed  the  re- 
ceiver's petition,  and  from  that  decree  this  appeal  was  taken 
by  James  H.  Clendenning. 

The  creditor's  suit  of  Clendenning  against  Hall^  in  which 
the  $2,000  was  set  apart  as  a  homestead,  and  the  ex  pa/rte 
proceedings  of  the  guardian  for  the  removal  of  that  fund  to 
West  Virginia,  are  separate  and  distinct  proceedings,  and 
not  one  proceeding,  as  counsel  for  appellant  insists. 

While  the  application  of  the  guardian  for  the  removal  of  the 
fund  in  controversy  was  a  summary  proceeding,  notice  of  it 
was  required  to  be  published  for  four  weeks  in  some  news- 
paper, in  order  that  parties  to  oe  affected  by  such  removal 
might  appear  to  protect  their  interests,  and  prevent  it  where 
such  removal  would  impair  their  rights,  or  prejudice  their  in- 
terests.    Code,  sec.  2631. 

Clendenning,  the  creditor,  had  the  right,  therefore,  to 
come  into  that  proceeding  and  make  defense  against  the  re- 
VoL.  xci — 53 
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moval  of  the  fund.  He  did  not  file  his  petition  until  after 
the  order  for  the  removal  of  the^fund  had  been  made,  but  he 
did  file  it  during  that  term  of^the^^court,  and  while  the  whole 
matter  was  under  the  control  of  the  court,  and  in  time  to 
have  his  interest  in  the  f and  fully  protected,  if  the  usual  and 
regular  course  had  been  followed  in  the  case. 

Until  the  co'irt  adjourns  for  the  term,  no  one,  unless  ex- 
pressly authorized  to  do  so,  can  act  under  a  decree  or  judg- 
ment entered  at  that  term,  except  at  his  •peril.  During  the 
term  all  the  proceedings  are  in  the  breast  of  the  court,  and 
under  its  control,  and  liable  to  be  stricken  out,  altered  or 
amended  during  the  term,  and  ^that  without  notice  to  the 
parties.  Freem.  Judgm.,  sec.  69;  HobinsonY.  County  Com- 
missioners,  12  Md.  132-141;  Green  v.  P.  W.  cfe  Ky.  Bail- 
road  Co.,  11  W.  Va.  685,  692. 

The  guardian  is  conclusively  presumed  to  have  known  that 
the  decree  entered  at  an  eaily  day  of  the  teim  of  the  court 
had  been  modified  by  the  decree  entered  at  a  later  day,  and 
should  have  governed  himself  ^accordingly.  He  had  no  right 
to  remove  the  fund  until  the  principal  had  been  so  secured 
that  the  creditors  would  get  the]^benefit  of  it  after  the  young- 
est of  his  wards  had  attained  the  age  of  twenty-one  years,  or 
until  the  further  order  of  the  court. 

Although  the  proceeding  for  the  removal  of  the  fund  was 
a  summary  one,  the  court  had  the  right  to  take  all  the  neces- 
sary steps  to  ascertain  whether  it  was  a  proper  case  for  its 
removal,  or  if,  after  it  had  authorized  its  removal,  facts  came 
to  its  knowledge  which  showed  that  the  order  for  the  re- 
moval had  been  improperly  made,  it  was  its  duty,  and  it  had 
the  power,  to  direct  all  proper  proceedings  to  prevent  its  re- 
moval, or  to  secure  the  rights  of  the  creditors  therein.  There 
does  not  seem  to  bfe  any  good  reason  why  a  party  in  interest 
could  not  come  into  the  case  by  petition  to  assert  his  rights, 
nor  why  the  receiver  of  the  court  could  not  file  a  petition  in 
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the  cause  in  which  he  was  appointed,  in  order  to  bring  to  the 
attention  of  the  court  the  fact  that  the  foreign  guardian,  who 
had  improperly  removed  the  fund  in  controversy,  had  re- 
turned to  this  State,  and  to  ask  the  court  to  compel  him  to  do 
what  he  ought  to  have  done  before  he  removed  the  fund. 

Is  the  contention  of  the  appellee  that  he  cannot  be  pro- 
ceeded against  in  this  State,  because  he  qualified  as  guardian 
in  another  State,  well  founded  ?  He  had  no  right  to  remove 
the  fund  in  controversy,  except  as  authorized  by  the  court 
whose  jurisdiction  he  had  invoked.  He  ought  not  to  have 
acted  under  the  order  authorizing  him  to  remove  it  until  the 
court  had  adjourned  for  the  term.  But,  having  done  so,  he 
ought  to  have  returned  the  fund  to  this  State,  to  be  dealt 
with  by  the  court  according  to  the  rights  of  the  parties.  He 
failed  and  refused  to  do  this.  He  was  within  the  jurisdiction 
of  the  court.  The  proceeding  which  he  had  instituted  was 
still  pending.  The  rights  of  all  the  parties  interested  in  the 
fund  could  be  ascertained  and  secured  in  that  case.  Why 
should  it  not  be  done?  It  is  tiue,  as  a  geneial  rule,  that  a 
guardian  cannot  be  sued  as  such  out  of  the  jurisdiction  in 
which  he  qualified.  His  rights  and  powers,  like  those  of  an 
administrator  or  executor,  are  considered  as  strictly  local. 
Story,  Confl.  Laws,  sec.  499.  But  in  this  State,  at  least, 
there  are  exceptions  to  the  general  rule. 

It  was  said  by  President  Tucker  in  TunstaU  v.  Pollard^  a 
AdmPr^  11  Leigh,  1,  36,  that  :  ''Upon  a  full  review  of  the 
whole  subject,  I  am  of  opinion  that  justice,  convenience  and 
necessity  require  a  recognition  of  the  rights  to  sue  an  execu- 
tor who  has  qualified  abroad,  if  he  comes  within  this  jurisdic- 
tion, bringing  the  assets  with  him.  And  no  authority  sus- 
lains  the  contrary  proposition."  Rinker  v.  Streit^  33  Gratt. 
666;  1  Minor's  Insts.,  (4th  ed.)  476. 

In  the  same  case,  at  page  32,  he  says:  ''If  it  is  the  duty  of 
every  sovereignty  to  provide  for  the  security  of  its  own  people, 
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it  is  as  much  bound  to  enforce  justice  in  their  behalf  from  an 
executor  who  is  within  its  jurisdiction,  and  has  also  within  it 
the  assets  out  of  which  they  have  a  right  to  payment,  as  it 
is  to  prevent  a  foreign  administrator  from  recovering  and 
withdrawing  the  assets  which  are  within  its  power."  The 
same  doctrine  applies  to  foreign  guardians,  and  for  the  same 
reason.  1  Minor's  Inst.  (4th  ed.)  476;  Rinker  v.  Streit^  33 
Gratt.  666. 

The  foreign  guardian  in  this  case  improperly  removed  the 
fund  from  the  State,  and  if  he  cannot  btj  held  responsible  for 
his  conduct  here,  the  creditors  must  either  lose  their  debt  or 
be  compelled  to  seek  their  remedy  in  the  domicile  of  the 
foreign  guardian.  They  ought  not  to  be  compelled  to  leave 
the  State  to  subject  the  assets  of  their  debtor  to  the  payment 
of  their  debts,  when  the  foreign  guardian  is  within  the  juris- 
diction of  the  domestic  courts,  and  can  be  pr5ceeded  against 
in  them. 

The  infant  children  of  B.  F.  Conrad,  deceased,  were  neces- 
sary parties  to  the  petition  of  the  receiver,  and  the  demurrer 
to  it  on  that  ground  ought  to  have  been  sustained,  and  leave 
been  given  to  amend.  The  court  erred  in  dismissing  the  peti- 
tion. It  also  erred  in  passing  upon  the  rights  of  the  infants 
in  the  $2,000  fund  by  its  decree  of  April  13,  1883,  when  they 
were  not  before  the  court. 

For  these  errors,  the  decree  cf  the  April  term,  1891,  will 
have  to  be  leversed,  the  decree  of  April  13,  1883,  be  set 
aside,  so  far  as  it  declares  what  the  interest  of  the  said  chil- 
dren is  in  the  $2,000  fund,  and  the  cause  remanded  fcr 
further  proceedings  tc  be  had  in  accordance  with  this  opinion. 

Revebsed. 
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BiclimDnfi. 

Clakk  and  Others  v.  Oliver  and  Others. 
April  25,  1895. 

1.  Chancery  Jurisdiction — CharUies — Contributors — RemUing  Trust. — ^Where 

contributors  have  subscribed  to  a  fund  for  a  charitable  purpose  and  have 
paid  it  over  to  the  hand  by  which  it  1  to  be  received  and  applied,  their 
interest  and  control  over  it  cease  and  determine,  and  whatever  jurisdiction 
is  thereafter  entertained  by  the  courts  with  respect  to  the  disposition  and 
control  of  this  fund,  must  be  called  into  active  exercise  either  by  the 
attorney-general,  acting  on  behalf  of  the  public,  or  by  the  trustee 
charged  with  its  custody  and  administration,  or  by  some  person  having 
a  beneficial  interest  in  the  object  of  the  trust.  There  is  no  such  thing 
as  a  resulting  trust  with  respect  to  a  charity. 

2.  Chancery  Jurisdiction — Legal  Demand — Trust  Property — Lien. — A  court 

of  equity  will  not,  in  the  absence  of  statutory  authority,  entertain 
jurisdiction  to  enforce  a  purely  legal  demand.  The  mere  fact  that  the 
legal  title  to  the  property  sought  to  be  subjected  is  in  trustees,  in  no 
manner  afiects  the  rights  and  remedies  of  those  seeking  to  charge  it. 
The  right  to  charge  the  property  specifically  must  be  first  acquired. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Henrico 
county,  pronounced  July  30,  1891,  in  a  suit  in  chancery 
wherein  the  appellants  were  the  complainants,  and  the  appel- 
lees were  the  defendants. 

AJlrmed, 

The  opinion  states  the  case. 

W.   W.  Henry  and  J.  Samud  Pa/rish^  for  the  appellants. 
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Stiles  c6  Holladay  and  Edrmcnd  Waddilly  Jr, ,  for  the  ap- 
pellees. 

Keith,  P. ,  delivered  the  opinion  of  the  court. 

In  the  spring  of  1875,  certain  colored  people  purchased  of 
Charles  T.  Davis  a  lot  of  ground  in  the  city  of  Richmond,  on 
the  north  line  of  Moore  street,  with  brick  buildings  thereon, 
and  on  the  22d  of  August,  1876,  this  property  was  conveyed 
to  John  Oliver,  Coleman  C.  Smith  and  others,  who  had  been 
in  the  meantime  appointed  trustees  of  the  Moore  Street  Mis- 
sionary Baptist  Church,  by  an  order  of  the  Circuit  Court  of 
Eichmond  city,  entered  on  the  24th  of  November,  1875,  to 
hold  the  property,  subject  to  the  payment  of  the  unpaid  pur- 
chase money,  for  the  benefit  of  the  Moore  Street  Missionary 
Baptist  Church,  according  to  the  laws  of  the  State  of  Virginia 
governing  the  holding  of  church  property.  The  unpaid  pur- 
chase money  amounted  to  the  sum  of  $4,523.52,  which  was 
evidenced  by  five  negotiable  notes  secured  by  a  deed  of  trust. 
About  the  same  time,  it  appears  that  a  movement  was  set  on 
foot  by  certain  colored  people  in  the  city  of  Richmond  to  raise 
a  fund  for  the  establishment  of  an  industrial  school,  to  be 
known  as  the  Moore  Street  Industrial  Society,  the  design  of 
which  was  to  promote  the  instruction  of  colored  youth  in 
practical  and  useful  trades,  and  to  that  end  to  raise  money 
for  the  purchase  of  suitable  buildings  and  equipment. 

In  order  to  secure  the  money  for  this  industrial  school  many 
of  the  influential  residents  of  Eichmond  were  induced  to  sub- 
scribe to  a  fund  for  that  purpose;  by  others  letters  were  writ- 
ten and  testimonials  given,  which  were  placed  in  the  hands 
of  agents,  who  went  to  Pennsylvania  and  elsewhere  sob'citing 
assistance  for  this  most  worthy  puipose  from  the  charitably 
disposed.  One  John  Oliver  appears  to  have  been  the  chief 
agent  through  whom  these  appeals  were  made.     He  was  ac- 
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tive  and  successful  in  securing  subscriptions,  and  in  the  month 
of  March,  1882,  the  deed  given  to  secure  the  unpaid  purchase 
money,  resting  upon  the  Moore  Street  Missionary  Baptist 
Church  property,  was  released,  the  sum  secured  thereby  hav- 
ing been  paid  off  and  discharged. 

In  the  meantime  a  controversy  had  arisen  as  to  the  title  of 
this  property.  The  Moore  Street  Missionary  Baptist  Church 
had  negotiated  th«  purchase  of  the  lot  upon  which  the  church 
and  other  buildings  stand,  and  had  taken  the  deed  from  Davis, 
their  vendor,  to  trustees  for  its  benefit,  and  had  by  strenuous 
efforts  assisted  in  some  degree  in  relieving  it  of  the  lien  for 
the  balance  of  the  unpaid  purchase  money.  Be  this  as  it  may, 
however,  certain  it  is  that  the  Moore  Street  Missionary  Baptist 
Church  was  in  possession,  with  the  absolute  legal  title,  subject 
only  to  the  deed  of  trust  before  mentioned  in  favor  of  Davis 
for  the  unpaid  purchase  money,  and  when  that  incumbrance 
was  discharged  the  apparent  title  of  the  Moore  Street  Mis- 
sionary Baptist  Church,  through  its  trustees,  was  perfect  and 
complete. 

Those,  however,  who  had  been  instrumental  in  promoting 
the  organization  of  the  industrial  school  determined  to  assert 
a  claim  to  this  property  by  reason  of  the  fact,  which  is  beyond 
dispute,  that  by  far  the  greater  part,  if  not  the  wholi9  of  the 
purchase  money,  had  been  paid  out  of  the  money  raised  by 
contributions  voluntarily  made  by  persons  whose  aid  had  been 
solicited  for  the  erection  and  endowment  of  an  industrial 
school,  and  not  for  the  establishment  of  a  Baptist  church. 
This  controversy  between  these  two  organizations — the  Moore 
Street  Missionary  Baptist  Church  and  those  representing  the 
Industrial  School — resulted  in  a  compromise,  and  in  April, 
1880,  a  deed  was  executed  by  the  trustees  of  the  church  and 
of  the  Moore  Street  Industrial  School,  by  which  the  greater 
part  of  this  property  w^ts  conveyed  for  the  benefit  of  the 
school ;  and  with  a  covenant  that  if  that  portion  of  it  which 
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remained  for  the  benefit  of  the  church,  should  at  any  time 
cease  to  be  used  for  religious  purposes  and  for  worship  by  the 
said  Moore  Street  Missionary  Baptist  Church,  it  should  belong 
to  and  be  used  by  the  Moore  Street  Industrial  School.  This 
arrangement,  which  it  was  hoped  would  compose  the  difficul- 
ties between  the  church  and  the  school,  did  not  have  that 
effect,  and  six  years  after  its  execution  a  bill  was  filed  on  be- 
half of  a  number  of  plaintiffs,  suing  for  themselves  and  others, 
contributors  to  the  fund  for  the  establishment  of  an  industrial 
school,  setting  out  the  terms  and  conditions  upon  which  they 
had  subscribed,  declaring  that  it  was  for  the  establishment  of 
a  school  to  enable  colored  youth  in  the  southern  portion  of 
the  United  States  to  acquire  useful  and  practical  trades,  and 
to  become  skilled  laborers,  and  generally  to  elevate  their  con- 
dition. They  averred  that  they  were  not  solicited  for  sub- 
scriptions for  any  other  purpose,  and  that  they  did  not  sub- 
scribe or  contribute  any  money  to  any  person  for  the  estab- 
lishment of  the  Moore  Street  Missionary  Baptist  Church,  or 
any  church  whatever;  that  they  ''paid  their  money  to  John 
Oliver,  as  agent,  to  establish  the  said  school,  and  not  to  build, 
or  to  aid,  or  to  establish  a  church."  They  then  set  out  sub- 
stantially the  facts  that  have  been  narrated,  and  claim  that 
there  has  been  a  diversion  of  the  fund  from  the  uses  and  pur- 
poses for  which  it  was  designed,  and  that  this  application  of 
the  money  given  by  them  for  the  Industrial  School  for  the 
purchase  of  property  for  the  Moore  Street  Missionary  Baptist 
Church,  without  their  knowledge  and  consent,  was  a  gross 
perversion  and  misapplication  of  their  money,  unwarranted 
by  law,  and  was  inequitable  and  unjust. 

To  this  bill  there  was  a  demurrer,  and  the  first  question 
presented  for  our  decision  is :  Does  the  bill  state  a  case  entitl- 
ing the  plaintiffs  to  the  relief  prayed  for  ?  The  contributors 
to  this  fund  parted  \Tith  their  interest  in  it,  and  when  it  was 
paid  their  control  over  it  ceased.     They  are  not  described  as 
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persons  belonging  to  the  class  intended  to  be  benefited  by  the 
application  of  the  fund.  The  money  ^as  devoted  to  a  chari- 
table use.  As  we  have  said,  the  whole  interest  of  the  donors 
was  divested.  There  remained  in  them  no  scintilla  of  right. 
How  then  can  they  be  heard  in  a  court  of  equity  with  respect 
to  the  disposition  of  it  ?  There  is  do  such  thing  as  a  resulting 
trust  with  respect  to  a  charity.  Where  a  fund  has  been  de- 
voted to  a  charity,  which,  if  the  charity  fails,  will  go  to  others, 
those  persons  having  hostile  interests  may,  of  course,  assert 
any  claim  they  may  have  in  the  subject,  and  8hov\  that  the 
charitable  use  has  for  any  cause  failed  and  become  inoperative 
and  void;  but  where  the  doner  has  effectually  passed  out  of 
himself  all  interest  in  the  fund  devoted  to  a  charity,  neither 
he,  nor  those  claiming'  under  him,  have  any  standing  in  a 
court  cf  equity  as  to  its  disposition  and  control.  The  law  is 
so  laid  down  in  the  case  of  Ludlam  and  others  v.  Highee  and 
others^  3  Stockton,  342,  where  it  is  said  that  "the  contribu- 
tors to  a  fund  creating  a  trust  foi  meie  charitable  purposes,  ' 
cannot  call  the  trustees  of  that  fund  to  an  account  for  a  mis- 
application of  the  funds,  or  any  other  breach  of  the  trust. 
There  must  be  something  peculiar  in  the  transaction,  beyond 
the  mere  fact  of  contribution,  to  give  a  contributor  to  a  chari- 
table fund  a  foothold  in  court  to  enable  him  to  question  the 
disposition  of  the  fund." 

It  is  said  that  a  person  who  goes  into  a  court  of  equity  for 
such  a  purpose  must  have  some  interest  in  the  trust.  He 
must  be  a  trustee,  or  cestui  que  trusty  or  have  some  reveision- 
ary  interest  in  the  trust  fund.  In  the  case  just  cited  the  sub- 
scriptions were  to  a  fund  for  the  purpose  of  building  a  church 
at  Cape  May,  for  the  benefit  of  visitors  of  all  derominations 
of  christians,  and  the  demurrer  in  that  case  was  overruled 
because  the  plaintiffs  showed  themselves  to  be  of  the  class 
which  constituted  the  objects  of  the  trust,  and  therefore  had 
a  light  to  seek  lediess  at  the  hands  of  the  couit.  To  the 
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same  effect,  see  Peiiy  on  Tiusts,  section  733,  where  it  is  de- 
clared that  **the  contributors  to  the  fund  cannot  maintain  a 
bill  to  correct  an  abuse  of  the  fund  by  the  trustees,  unless 
they  are  also  the  cestui  qvs  trusV  In  a  suit  to  enforce  a 
trust,  if  it  appears  that  the  plaintiffs  lave  no  direct  interest 
in  the  enforcement  of  the  trust,  their  bill  will  be  dismissed. 
See  21  Barbour,  565;  Perry  on  Trusts,  section  873;  and 
Story  Equity  Jurisp.,  section  1191. 

The  case  of  Chamhers  v.  Baptist  Educational  Society^  1  B. 
Monroe,  page  215,  is  much  relied  upon  both  by  the  plaintiffs 
and  defendants  in  support  of  their  respective  positions.  In 
that  case,  one  Pawling,  by  his  wall,  bequeathed  a  sum  for  the 
benefit  of  the  Baptist  Educational  Society.  Chambers  sub- 
scribed a  small  amount  to  the  same  charity,  and  a  part  of  the 
Pawling  fund  was  loaned  to  him  by  the  trustees.  For  both 
of  these  sums  judgments  at  law  were  recovered  against  him, 
and  he  filed  his  bill  in  chancery  against  the  trustees  and  others, 
enjoining  the  collection  of  these  judgments,  in  which  he 
charged  various  acts  of  malfeasance  and  abuse  of  their  corpo- 
rate powers,  but  mainly  in  the  misapplication  of  the  fund  to 
other  objects  and  purposes  than  those  designated  by  the 
founder  and  donor.  He  contended  that  he  was  a  party  to  the 
contract  of  subscription  to  the  fund ;  that  he  had  been  induced 
to  enter  into  it  by  false  representations,  or  a  suppression  of 
the  truth,  in  matters  material  to  its  correct  understanding, 
and  he  therefore  asked  for  a  dissolution  of  the  contract  and  a 
perpetuation  of  the  injunction  agaiust  the  payment  of  the 
money  subscribed. 

Surely  that  case  is  not  in  any  degree  analogous  to  the  case 
at  bar.  If  one  of  the  plaintiffs  here  were  being  sued  by  the 
Missicoary  Baptist  Church  to  compel  the  payment  of  a  judg- 
ment obtained  at  law  upon  his  contract  of  subscripticn,  the 
allegations  contained  in  the  bill  in  this  case  would  clearly 
entitle  him  to  the  same  relief  as  was  given  Chambers  in  the 
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suit  brought  by  him  against  the  Baptist  Educational  Society. 
It  would  be  a  fraud  upon  Clark  and  others  to  aUow  the  Moore 
Street  Missionary  Baptist  Church  to  recover  of  them  money 
which  had  been  subscribed  to  a  wholly  different  donee,  for 
wholly  different  purposes.  It  is  true  that  the  Supreme 
Court  of  Kentucky,  in  the  course  of  its  opinion,  indulges  in 
observations  unnecessary  to  the  decision,  which  tend  to  main- 
tain the  position  of  the  plaintiffs  here.  The  intimation  is 
that  a  party  to  a  contract  of  donation,  or  the  representative 
of  such  party,  may  maintain  such  a  bill,  for  it  says  that  ''no 
private  individual  can  proceed  against  an  eleemosynary  cor- 
poration, unless  he  be  a  party  to  the  contract  of  donation,  or 
a  representative  of  one  who  is,  or  is  interested  in  the  same, 
or  in  the  use  to  which  the  fund  is  donated."  As  far  as  this 
opinion  recognizes  the  right  of  a  party  merely  by  virtue  of 
his  having  been  a  subscriber  to  the  fund,  to  maintain  a  bill  to 
control  its  disposition,  we  cannot  concur  in  it,  though  we 
think  the  decree  in  that  case  was  eminently  proper. 

An  information  or  bill  may  be  exhibited  by  the  Attorney- 
General,  as  was  done  in  the  case  of  OaZlego^s  Ex^ors  v.  Attor- 
ney General^  3  Leigh,  487,  or  a  bill  may  be  filed  by  the  trus- 
tees, or  one  of  them,  asking  the  aid  of  a  court  of  equity,  or 
by  any  beneficiary  of  the  trust,  calling  upon  a  court  to  com- 
pel its  due  execution;  but  the  question  here  is,  not  as  to  the 
inherent  powers  of  a  court  of  equity  to  compel  a  due  execu- 
tion of  a  trust,  charitable  or  otherwise.  Its  pov\er  tb  that 
end  is  ample.  The  true  question  is,  by  whom  the  exercise 
of  those  powers  may  be  invoked.  In  our  opinion,  where 
contributors  have  subscribed  to  a  fund  for  a  charitable  pur- 
pose, and  have  paid  it  over  to  the  hand  by  which  it  is  to  be 
received  and  applied,  their  interest  in  and  control  over  it 
cease  and  determine,  and  whatever  jurisdiction  is  thereafter 
entertained  by  the  courts  with  respect  to  the  disposition  and 
control  of  this  fund,  must  be  called  into  active  exercise  either 
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by  the  Attorney  General,  acting  upon  behalf  of  the  public,  or 
by  the  trustees  charged  with  its  custody  and  administration, 
or  by  some  person  having  a  beneficial  interest  in  the  object 
of  the  trust. 

"We  are,  therefore,  of  opinion,  that  the  demurrer  of  the 
trustees  of  the  Moore  Street  Missionary  Baptist  Church  should 
have  been  sustained  and  the  bill  dismissed,  and  that  the  decree 
appealed  from  should  be  aflirmed. 

Along  with  the  record  in  Ihis  suit,  is  presented  the  pro- 
ceedings upon  a  bill  filed  by  John  W.  Williams,  into  which 
came  Henry  Exall  by  petition,  the  object  of  the  biU  being  to 
recover  the  sum  of  $1,587.20,  alleged  to  be  due  John  W. 
Williams,  plaintiff,  for  certain  repairs  placed  upon  the  church, 
and  the  sum  of  $100,  with  interest  from  October  31,  1878, 
and  costs,  due  Henry  Exall  upon  a  judgment  recovered  by 
Exall  and  by  him  assigned  to  John  Oliver  for  the  benefit  of 
the  Moore  Street  Industrial  School.  To  the  bill  the  trustees 
of  the  Moore  Street  Missionary  Baptist  Chur,ch  were  made 
parties  defendant,  and  the  prayer  is  for  an  account  of  the 
debt  due  to  Williams,  and  of  the  real  and  personal  estate 
owned  by  the  church,  and  for  further  and  general  relief. 

It  is  not  pretended  that  there  was  any  lien  of  any  kind  for 
the  claim  of  Williams.  The  bill  seems  to  proceed  upon  the 
idea  that,  because  the  work  was  done  upon  property  standing 
in  the  name  of  trustees,  a  court  of  equity,  under  its  general 
power  to  administer  a  trust,  should  compel  its  payment.  This 
proposition  cannot  be  maintained.  The  plaintiff  here  is  seek- 
ing to  enforce  a  purely  legal  demand  for  work  and  labor  done 
and  materials  furnished  in  the  repair  of  a  church.  That  the 
property  is  church  property,  and  that  the  legal  title  to  it  is 
in  trustees,  in  no  manner  affects  the  rights  and  remedies  of 
those  seeking  to  charge  it.  In  the  absence  of  a  statute  it 
cannot  be  subjected  in  equity  any  more  than  at  law,  until  a 
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lien  has  been  acquired;  that  is  to  say,  a  right  to  charge  the 
property  specifically  with  the  demand  of  the  plaintiff. 

The  case,  of  Zinn  v.  Carson,  32  Gratt.  170,  is  relied  upon 
by  the  appellants  to  sustain  their  contention.  That  case  rests 
upon  its  own  peculiar  facts  and  circumstances,  and  we  do  not 
consider  that  it  is  authority  by  which  we  should  be  controlled 
in  passing  upon  the  controversy  now  before  us. 

We  are  of  opinion,  therefore,  that  the  decree  of  the  Circuit 
Court  dismissing  the  bill  brought  by  Williams,  who,  as  we 
have  seen,  had  no  lien  of  any  kind  against  the  property  which 
he  sought  to  charge,  but  who  came  into  a  court  of  equity  to 
enforce  a  simple  contract,  was  clearly  right,  and  that  it  also 
must  be  affirmed. 

Affirmed. 
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Parish,  Trustee,  and  Others  v.  Wayman,  Trustee,  and 

Others. 

April  25,  1895. 
Absent,  Keith,  P.* 

1.  Wills — Devise  for  Life  tnth  power  to  dispoee  of  Fh. — ^A  devise  of  an  estate 

for  life,  coapled  with  the  absolute  power  of  alienation,  either  express 
or  implied,  comprehends  everything,  and  the  devisee  takes  the  fee. 

2.  Wills — Devise  to  A  for  Life,  and  what  remains  of  same  to  B. — A  devise 

to  A  for  life,  but  should  **  she  die  and  leave  no  child,  in  that  case  the 
property  devised  as  above,  or  what  may  remain  of  the  samey'^  to  go  to  B, 
gives  A  the  unrestrained  power  of  disposition  of  the  whole  property, 
and  thus  converts  her  life  estale  into  a  fee. 

3.  Trusts — Settlement  between  Trustee  and  Beneficiary — Laches. — ^Where  a  cestui 

que  tntsty  who  is  sui  juris,  has  a  settlement  with  the  trustee,  which  is 
acquiesced  in  for  twenty  years,  or  more,  such  settlement  will  not  be 
disturbed,  though  some  rights  of  the  cestui  que  trust  may  have  been 
violated  thereby. 

Appeal  from  decrees  of  the  Ciicuit  Court  of  Fauquier  ecunty, 
pronounced  December  19,  1889,  April  9, 1892,  and  September 

15,   1892. 

AJirmed, 

Jchn  Wayman,  trustee,  and  others  filed  their  bill  in  the 
Circuit  Court  of  Fauquier  ecunty  against  the  heirs  of  James 
Colbert  and  others,  for  the  purpose  of  having  an  account  of 

♦Judge  Keith  decided  the  case  in  the  court  below. 
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debts  of  said  Colbert,  and  their  relative  priorities,  an  account 
of  the  real  and  personal  estate  whereof  said  Colbert  died  seized 
and  possessed,  the  fee-simple  and  annual  rental  of  said  real 
estate,  and  to  subject  said  real  and  personal  estate  to  the  pay- 
ment of  said  debts.  Pending  the  proceedings  had  in  this  suit, 
the  appeKants  filed  their  petition,  from  which  the  following 
abstract  is  made: 

**  Your  petitioners, ,  trustees  of  Priscilla  Agnes  Farish, 

Roberts.  Farish,  Robert  A.  Latham  and  Nancy,  his  wife;  F. 

A.  Hoffman  and  Lillie  A.,  his  wife,   [represent]  that  Joseph 

B.  Redd,  an  uncle  of  your  petitioner,  Priscilla  Agnes  Farish, 
died  in  the  county  of  Culpeper,  in  the  year  1853,  after  having 
first  made  his  will,  the  fourth  clause  of  which  reads  as  follows : 

*I  give  to  my  brother,  Wm.  Redd,  and  my  brother-in-law, 
James  A.  Colbert,  one  share  of  my  estate,  to  be  held  by  them 
in  and  for  the  benefit  of  my  niece,  Agnes  Priscilla  Redd 
(meaning  your  petitioner),  daughter  of  my  brother  James  A. 
Redd,  during  the  natural  life  of  the  said  Agnes  Priscilla 
Redd;  and  should  the  said  Agnes  Priscilla  Redd  die  and  leave 
no  child,  in  that  case  tHe  property  devised  as  above,  or  what 
may  remain  of  the  same,  [  give  to  my  sister,  Nancy  J.  Mas- 
sey.' 

'  'The  greater  portion  of  the  estate  of  the  said  Joseph  B.  Redd 
consisted  of  real  estate,  which  was  sold  under  decrees  of  the 
Chancery  Court  of  Culpeper  county,  in  the  chancery  cause  of 
Freeman  and  wife  v.  Redd^  and  the  interest  devised  under  the 
said  fourth  clause  of  said  will  paid  over  by  the  commissioner 
of  the  court  to  James  A.  Colbert  (commonly  spoken  of  in  this 
suit  as  James  Colbert),  who  alone  took  upon  himself  that 
burden  of  executing  the  trust  under  said  fourth  clause  of  said 
will,  the  said  William  Redd  having  declined  to  act.  The  ex 
parte  settlements  of  said  trustee  show  that,  after  the  payment 
of  costs,  he  received,  as  principal,  the  sum  of  $1,415.92,  to 
be  held  by  him  upon  the  trusts  created  in  the  fourth  clause  of 
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said  will.  The  last  ex  parte  settlement  of  said  trustee  was 
made  in  1861,  at  which  time  said  settlement  showed  that  said 
trustee  had  in  his  hands  the  whole  of  said  principal  sum, 
$1,415.92,  and  about  $80  of  interest.  Said  trustee,  James 
Colbert,  died  many  years  thereafter —to- wit,  in  the  year 
188 — ,  but  never  settled  any  other  or  further  account  showing 
the  state  and  condition  of  the  trust  fund. 

* '  Your  petitioners  are  informed  that  the  administrator,  O.  R. 
Colbert,  claims  that  sundry  and  large  payments  were  made 
the  said  P.  A.  Parish  by  the  said  trustee  after  his  last  settle- 
ment, especially  the  sale  by  the  trustee  of  one  hundred  and 
nine  acres  of  his  own  land,  for  the  gross  sum  of  $1,200,  and 
the  building  of  a  house  upon  said  land  for  $300. 

*' Now,  your  petitioners  insist — 

1st.  That  the  proper  construction  of  said  fourth  clause  of 
the  will  of  Joseph  B.  Kedd  gives  to  said  Priscilla  A.  Redd 
(then  Parish)  only  a  life  estate,  and,  at  her  death,  the  princi- 
pal of  the  fund  to  go  to  her  children,  but  if  she  dies  leaving 
no  child,,  then  to  the  said  Nancy  J.  Massey,  and  therefore 
that  the  estate  of  the  said  James  Colbert  is  now  indebted  to 
your  petitioners  in  the  said  principal  sum  of  $1,415.92,  sup- 
posing ho  has  kept  down  the  interest.  It  may  be  the  right  of 
the  estate  to  have  the  real  estate  conveyed  your  petitioner, 
P.  A.  Parish,  sold,  and  the  proceeds  held  by  the  trustee  of 
your  petitioner  as  a  credit  upon  said  amount  due. 

2d.  If,  however,  your  honor  should  so  construe  the  fourth 
clause  of  said  will  as  giving  to  your  petitioner,  P.  A.  Parish, 
an  absolute  fee-simple  estate,  still  your  petitioner,  P.  A. 
Parish,  respectfully  insists  upon  her  right  to.  reject  the*benefit 
of  said  sale  and  conveyance  by  said  trustee  of  his  own  land  to 
pay  the  trust  debt  to  your  petitioner.  Your  petitioners 
charge  that  the  land  so  conveyed  the  said  P.  A.  Parish  was 
not  worth  the  sum  of  $500 ;  whereas  she  is  charged  with  the 
sum  of  $1,200.     If,  therefore,  the  court  should  be  of  opinion 
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that  the  said  P.  A.  Farish  takes  a  fee-simple  estate,  she,  the 
said  P.  A.  Farish,  insists  that  the  said  one  hundred  and  nine 
acres  conveyed  her  should  be  sold  at  the  risk  of  the  said  James 
Colbert,  and  the  net  proceeds  alone  credited  on  the  trust 
fund  in  his  hands. 

The  administrator  of  James  Colbert  and  the  children  and 
administrator  of  Nancy  J.  Massey  (who  had  died)  were  made 
parties  defendants  to  this  petition.  On  the  hearing,  Septem- 
ber 15,  1892,  the  petition  was  dismissed  with  costs.  The 
other  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Jitxey  (6  Barbour^  for  appellants. 

Eppa  Hunton^  Jr, ,  for  appellees. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

The  language  of  the  fourth  clause  of  the  will  of  Joseph  B. 
Redd  is  as  follows: 

*'I  give  to  my  brother  William  Redd  and  my  brother-in-law 
James  A.  Colbert  one  share  of  my  real  estate,  to  be  held  by 
them  in  trust  and  for  the  benefit  of  my  niece  Agnes  Priscilla 
Redd,  daughter  of  my  brother  James  A.  Redd,  during  the 
natural  life  of  said  Agnes  Priscilla  Redd;  and,  should  the  said 
Agnes  Priscilla  Redd  die  and  leave  no  child,  in  that  case  the 
property  devised  above,  or  what  may  remain  of  the  same^  I 
give  to  my  sister  Nancy  J.  Massie." 

The  question  to  be  determined  is.  Did  Agnes  Priscilla  Redd 
take  a  fee  simple  in  the  trust  fund  created  by  the  clause 
quoted,  or  did  she  take  only  a  life  estate  therein  ? 

It  cannot  be  longer  doubted  that  the  law  is  settled  by  the 
courts  and  text- writers  everywhere,  of  the  highest  authority, 
that  an  estate  for  life^  coupled  with  the  absolute  power  of  alien- 
ation^ either  eoapress  or  imiplied^  comprehends  everything^  and 
Vol.  xoi — 55 
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the  devisee  takes  the  fee.  So  firmly  fixed  is  this  principle  of 
law,  that  it  may  now  be  regarded  as  a  canon  of  property. 

In  this  view  of  the  law,  the  real  question  to  be  determined, 
in  construing  the  language  under  consideration,  is  this: 
Whether  or  not  the  devise  in  trust  for  the  benefit  of  Agnes 
Priscilla  Redd  is  coupled  with  the  unrestrained  power  in  her 
to  dispose  of  the  property.  In  this  connection,  the  language 
to  be  interpreted  is  as  follows:  ''Should  the  said  Agnes  Pris- 
cilla Redd  die  and  leave  no  chUd,  in  that  case  the  property 
devised  as  above,  or  what  may  remain  of  the  same^  I  give,'' 
etc. 

This  language  cannot  be  reasonably  construed  otherwise 
than  that  the  devisee  under  it  has  not  only  the  power  to  use 
this  property,  but  to  consume  it,  if  she  will.  The  gift  over 
at  her  death  of  what  ^'may  remain  of  the  same^'^  shows  that 
the  testator  intended,  notwithstanding  the  direction  that  the 
property  was  to  be  held  by  the  trustees  named,  during  her 
natural  life,  that  she  should  have  the  power  to  dispose  of, 
consume,  or  spend  it  in  her  lifetime,  which  she  could  only  do 
by  being  invested  with  the  fee-simple.  What  might  remain 
of  the  same  was  all  that  wa<»  to  go  over.  The  language  forci- 
bly implies  an  unlimited  and  unqualified  power  of  disposition. 
The  devisee  could  acquire  no  greater  estate,  nor  exercise 
greater  power  over  it.  To  put  any  restriction  upon  her  abso- 
lute dominion  over  it  would  be  to  say  that  the  whole,  or  some 
part  of  it,  should  go  over  to  the  second  taker,  when  the  will 
expressly  says  that  only  '  ^what  may  remain  of  the  sam^^^  shall 
pass  to  the  second  taker. 

In  2  Minor's  Insts.  969,  970,  it  is  said:  "Although  a  devise 
be  expressly  for  life  of  the  devisee,  yet  if  the  devisee  be,  by 
other  clauses  of  the  will,  permitted  to  use  and  dispose  of  the 
subject  absolutely  at  his  pleasure,  or  if  so  much  as  may  remain 
undisposed  of  by  him  at  his  death  (which  implies  a  power  of 
unqualified  disposition)  be  given  over  at  his  decease,  the  de- 
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visee  is  construed,  by  a  necessary  implication  of  tiie  testator's 
intention,  to  take  a  fee-sinaple." 

It  was  said  by  Judge  Green  in  Madden  v.  Madden^  2  Leigh, 
377,  in  an  able  review  of  the  cases  on  the  subject,  that  it  was 
settled  law  that  whenever  there  is  an  interest  gi/ven^  coupled 
with  am,  absolute  power  of  disposition  in  respect  to  all  property 
of  every  description^  real  and  personal^  the  first  taker  would 
hcuve  the  absolute  property^  and  that  there  was  no  distinction 
between  a  case  of  a  gift  for  life^  with  a  power  of  disposition 
added  y  amd  a  gift  to  one  indefinitely^  with  a  superadded  power 
to  dispose  of  by  deed  or  will. 

In  May  v.  Joynes^  20  Gratt.  692,  the  testator  gave  his  whole 
estate,  real  and  personal,  to  his  wife,  for  life,  with  full  power 
to  dispose  of  it,  and  use  the  purchase  money  for  investment, 
or  any  purpose  that  she  pleased,  with  this  restriction:  that 
whatever  remained  at  her  death  should  be  divided  among  his 
children  and  grandchildren.  Though  the  gift  was  to  the  wife 
expressly  for  life,  it  was  held  that  she  took  a  fee-simple  in 
the  real  estate,  and  an  absolute  estate  in  the  personalty,  and 
that  the  gift  over  was  void  for  repugnancy  and  uncertainty. 
See,  also  Sheriner  v.  Shenner^sEx^or,  1  Wash.  266;  Riddich 
V.  Cohoon,  4  Hand.  547;  Melson  v.  Cooper,  4  Leigh,  409; 
Brown  v.  George,  6  Gratt.  424;  The  Missionary  Society  of 
the  M.  E,  Church  v.  CalverVs  AdmW  et  als.,  32  Gratt.  357; 
Carr  et  als.  v.  Effinger  et  als.,  78  Va.  197;  Cole  v.  Cole  et 
als,,  79  Va.  251;  Hall  v.  Palmer,  87  Va.  354;  Bowen  v. 
Bowen,  87  Va.  438. 

The  cases  cited  clearly  establish  that  whenever  it  is  the 
intention  of  the  testator  that  the  devisee  shall  have  an  unre- 
strained power  of  disposition  over  the  property  devised, 
whether  such  intention  be  expressed  or  necessarily  implied, 
a  limitation  over  to  another  is  void,  because  it  is  inconsistent 
vdth,  and  repugnant  to,  the  estate  given  to  the  first  devisee, 
although  the  will  shows  that  it  was  the  testator's  intention, 


Digitized  by  LjOOQIC 


436  Fakish  v.  Wayman.  [91 

Opinion. 

in  respect  to  the  property  given  to  the  first  taker,  that 
**what  may  remain  of  the  same,"  or  ** whatever  may  remain 
at  his  death,"  or  **so  much  thereof  as  may  be  in  existence  at 
his  death,"  or  *'such  part  as  he  may  not  appropriate,"  or 
**what  may  be  on  hand  at  his  death,"  should  go  to  another. 
Such  intention  must  fail  on  account  of  its  uncertainty,  and 
the  first  taker  acquires  the  absolute  property. 

It  follows  from  the  foregoing  statement  of  the  law,  that 
Agnes  Priscilla  Redd  took  a  fee-simple  in  the  estate  devised 
for  her  benefit,  under  the  fourth  clause  of  the  will  of  her 
uncle,  Joseph  B.  Redd. 

It  appears  that  in  August,  1870,  James  A.  Colbert,  acting 
trustee,  had  a  settlement  with  his  cestui  que  trusty  then  Mrs. 
Agnes  P.  Farish — a  widow  with  a  number  of  children — as 
a  result  of  which  he  conveyed  to  her  a  tract  of  land  contain- 
ing one  hundred  and  nine  acres,  and  improvements,  in  full 
settlement  of  her  estate  derived  under  the  will  of  Joseph  B. 
Redd,  which  was  about  $1,500.  Mrs.  Farish  took  possession, 
and  has  lived  on  the  land  ever  since.  James  A.  Colbert,  the 
trustee,  is  now  dead,  and  his  estate  is  being  settled  in  this 
case.  Mrs.  Fdrish  and  her  children — all  now  grown — file  a 
petition,  and  insist  that  Colbert's  estate  must  be  charged  with 
this  $1,500,  and  credited  by  the  true  value  of  the  land  con- 
veyed to  her  in  1870.  Some  evidence  is  taken  tending  to 
show  that  the  land  was  not  worth  $1,500,  but  very  much 
less.  If  Mrs.  Farish  had  rights  which  were  violated  in  this 
transaction,  her  laches  would  now  preclude  the  assertion  of 
those  rights.  A  time  must  come  when  the  transactions  of  life 
can  be  regarded  as  closed.  Mrs.  Farish  has  quietly  enjoyed 
the  fruits  of  her  bargain,  as  a  home,  for  a  quarter  of  a  cen- 
tury. She  was  never  heard  to  utter  a  word  of  complaint, 
until  the  petition  was  filed  in  this  case  by  herself  and  children, 
twenty  years  after  the  purchase  of  the  land.  There  is  no 
charge  of  fraud  in  the  petition.     James  A.  Colbert  is  unable 
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to  speak  and  give  any  explanation  of  the  circumstances  which 
led  to  the  transaction.  Mrs.  Farish  was  sui  juris — as  capable 
of  contracting  as  Colbert;  and  though  she  were  to  succeed  in 
showing,  as  far  as  it  was  possible  to  do  after  such  a  lapse  of 
time,  that  the  property  was  not  worth  what  she  gave  for  it, 
she  could  not  be  permitted  now  to  repudiate  a  contract  sol- 
emnly entered  into  and  acqj^iesced  in,  as  this  has  been. 

For  the  foregoing  reasons  the  court  is  of  opinion  that  there 
is  no  error  in  the  decree  complained  of,  and  it  must  be 
affirmed. 

Affirmed. 
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Geobge  Campbell  Co.  v.  George  Angus  &  Co. 

May  2,  1895. 

1.  Pleading — AammpsU — Bill  of  Particulars— Demurrer. — ^The  bill  of  partic- 

ulars required  by  section  3248  of  the  Code  is  no  part  of  the  declaration, 
and  a  demurrer  will  not  lie  for  defects  in  such  bill.  The  proper  course 
to  pursue,  where  a  sufficient  bill  of  particulars  is  not  filed,  is  to  apply  to 
the  court  to  require  the  plaintiff  to  file  an  amended  and  sofScient 
account  of  his  claim ;  and  if  he  fails  to  do  so,  to  move  the  court  to  ex- 
clude evidence  of  any  matter  not  described  sufficiently  to  give  the  de- 
fendant notice  of  its  nature  and  character. 

2.  Pleading — Assumpsit — Bill  of  Particulars — Foreign  Money — Evidence.— The 

office  of  a  bill  of  particulars  is  to  give  a  fuller  and  more  particular  speci- 
fication of  the  matter  contained  in  the  declaration.  The  bill  of  particu- 
lars is  to  be  read  in  connection  with  the  declaration,  and  where  the  bill 
sets  forth  the  items  of  account  in  sterling  money,  but  its  value  is  calcu- 
lated and  expressed  in  federal  money,  and  the  declaration  alleges  an 
indebtedness  in  money  of  account  of  the  State,  this  is  sufficient  to 
admit  the  introduction  of  evidence  of  transactions  between  the  partia 
in  sterling  money.  The  better  practice,  however,  is  to  set  forth  in  the 
declaration  the  indebtedness  in  sterling  money,  and  leave  it  to  the  jury 
to  ascertain  its  value  in  domestic  money,  or  to  state  the  indebtedness  to 
be  in  foreign  money  of  the  value  of  so  much  domestic  currency. 

3.  Pleadings — Inquiry  of  Damages — Issue.—Where  the  defendant  has  ap- 

peared and  pleaded,  no  inquiry  of  damages  is  necessary.  Where  an 
issue  is  made  by  the  pleadings,  and  it  is  tried  by  a  jury,  then  the  jury 
assess  damages  at  the  same  time  that  they  try  the  issue,  and  in  such  case 
no  writ  of  inquiry  is  necessary. 

4.  Pleading — General  Issue — Spe-cial  Plea. — Where  the  general  issue  has 

been  pleaded,  a  special  plea  that  sets  up  matter  of  defence,  which  can 
be  proved  under  the  general  issue,  should  be  rejected. 

5.  Appellate  Covbt— Objection  not  made  in  Court  below. — Objections  to  the 

introduction  of  evidence  not  made  in  the  trial  court  cannot  be  raised 
and  considered  in  the  appellate  court. 
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6.  Appbllate  CJourt — Otpies  of  Letters — Harmless  Error. — Although  it  was 

improper  and  irrejrular  to  admit  in  evidence  copies  of  letters,  without 
notice  to  produce  the  originals,  or  other  foundation  laid  for  the  introduc- 
tion of  the  copies,  yet,  if  it  appears  from  an  examination  of  the  letters 
that  they  were  not  necessary  for  the  maintenance  of  the  plaintifiTs  case, 
and  could  not  have  prejudiced  the  defendant,  the  appellate  court  will 
not,  for  this  reason,  reverse  the  judgment  of  the  court  below. 

7.  Factor  and  Principal — Advances  ity  Factor — Power  of  Sale  by  Factor. 

Though  in  ordinary  dealings  a  factor  must  obey  his  prindpars  orders  as 
to  prices  and  sales,  yet  if  the  factor  makes  advances  on  the  goods  to  his 
principal  and  demands  payment  of  said  advances,  and  they  are  not 
returned,  he  has  the  right  to  sell  and  reimburse  himself.  Under  such 
circumstances,  the  factor  has  special  property  in  the  goods,  and  the 
right  to  sell  flows  therefrom. 

Error  to  a  judgment  of  the  Circuit  Court  of  Powhatan 
county,  rendered  October  21,  1892,  in  an  action  of  assump- 
sitj  wherein  the  defendant  in  error  was  the  plaintiff,  and  the 
plaintiff  in  error  was  the  defendant. 

Affirmed. 

This  was  an  action  of  dssumpsit  on  an  open  account.  The 
declaration  contained  only  the  common  counts;  and  the 
amended  bill  of  particulai's  specified  each  item  of  debit  and 
credit  in  English  money,  followed  by  the  sign  =  and  its  value 
in  current  money,  thus:  £99  7  10  =  $481.55. 

On  the  trial,  the  defendant,  after  pleading  the  general  issue, 
tendered  a  special  plea  in  writing,  which  the  trial  court  re- 
jected, because  the  defendant  could  prove  under  the  general 
issue  everything  it  could  prove  under  the  special  plea.  The 
special  plea  was  in  the  following  words: 

**And  for  further  plea  in  this  behalf  the  defendant  says 
that  the  said  plaintiffs  were  the  agents  of  the  said  defendant 
for  the  sale  of  manufactured  bark,  the  said  plaintiffs  having 
been  selected  by  them  as  their  factors  or  commission  mer- 
chants, to  sell  and  dispose  of  their  said  goods,  wares  and 
manufactured  articles  that  were  to  be  shipped  to  them  from 
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time  to  time,  and  that  said  defendants  afterwards  shipped 
such  goods,  wares  and  manufactured  products  in  great  quan- 
tities, and  of  great  value,  to  be  sold  regularly  and,  as  usual 
by  such  agents,  factors,  and  commission  merchants,  with  the 
understanding  that  the  net  proceeds  of  such  sales — that  is  to 
say,  such  sum  or  sums  as  remained  of  the  purchase-money, 
after  deducting  all  proper  and  lawful  costs  and  charges, 
should  be  credited  to  the  defendant,  Geo.  Campbell  Co.,  and 
paid  over  to  it,  nevertheless  the  said  plaintiffs  have  recklessly, 
unlawfully,  and  fraudulently  sold  the  defendants  property 
aforesaid  at  unreasonable  and  wholly  inadequate  prices,  and 
have  taken  and  appropriated  from  the  proceeds,  fraudulent 
and  unreasonable  and  unlawful  charges,  and  the  defendant 
says  that  it  is  by  reason  of  this  unlawful  and  fraudulent  con- 
duct on  the  part  of  the  plaintiffs  as  the  factors  and  commis- 
sion merchants  of  defendant,  and  by  reason  of  the  misman- 
agement and  fraudulent  proceeding  aforesaid  on  the  part  of 
the  said  plaintiffs  in  the  premises  the  seeming  balance  against 
this  defendant  appears,  whereas  by  a  faithful  attention  to  the 
matters  of  this  defendant  aforesaid  committed  to  their  charge 
this  defendant  would  owe  the  said  plaintiffs  nothing. 
And  this  the  said  defendant  is  ready  to  verify." 

Wm.  M.  Flandgan^  for  the  plaintiff  in  error. 

Willis  B.  Smithy  for  the  defendant  in  error. 

KiELY,  J. :  This  is  an  action  of  oBsumfsit^  and  the  declara- 
tion contains  only  the  common  counts. 

In  every  action  of  aasumpait^  the  plaintiff  is  required  to  file 
with  his  declaration  an  account  stating  distinctly  the  several 
items  of  his  claim,  unless  it  be  plainly  described  in  the  decla- 
ration. Sec.  3248  of  the  Code.  The  defendant  demurred  to 
the  declaration  solely  on  the  ground  of  alleged  defects  in  the 
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bill  of  particalars.  He  claimed  that  it  was  vague  and  indefi- 
nite; and  also  that  it  was  in.consistent  with  the  declaration, 
in  that  it  set  forth  transactions  in  sterling  money,  whereas 
the  declaration  alleged  an  indebtedness  in  and  a  promise  to 
pay  in  the  money  of  account  of  this  State. 

Defects  in  a  bill  of  particulars  cannot  be  taken  advantage 
of  on  a  demurrer  to  the  declaration.  They  are  not  wilhin  its 
scope,  and  it  does  not  lie  for  such  purpose.  Barton's  Law 
Pr.,  337;  Abel  v.  Penn.  Mutual  Ins,  Co.,  IS  West  Va.  400; 
and  Sheppard  v.  Ins,  Co.,  21  West  Va.  368.  Where  a  suflft. 
cient  bill  of  particulars  is  not  filed,  the  proper  practice  is  to 
apply  to  the  court  to  require  the  plaintiff  to  file  an  amended 
and  sufficient  account  of  his  claim ;  and,  if  he  fail  to  do  so, 
to  move  the  court  to  exclude  evideuce  of  any  matter  not  de- 
scribed sufficiently  to  give  him  notice  of  its  nature  and  char- 
acter. Tidd's  Prac.  596  to  600 ;  1  Barton's  Law  Pr. ,  337-38 ; 
Moore  v.  Ma/uro,  4  Kand.  488;  Purdy  v.  Wourren,  18  Wend. 
671;  Qji^  Sta/rkweather  Y.  Kittle,  17  Wend.  20.  The  court, 
therefore,  properly  overruled  the  demurrer.  We  have,  not- 
withstanding, examined  the  amended  bill  of  particulars  filed 
by  the  plaintiff  after  the  first  demurrer  was  sustained  by  the 
court,  and  find  that  the  several  items  of  the  plaintiff's  demand 
are  stated  in  such  manner  as  to  leave  no  doubt  of  the  causes 
of  action  to  be,  and  which  were,  relied  upon  on  the  trial. 
Matters  of  evidence  are  not  required  to  be  stated  in  a  bill  of 
particulars.  Garfield  v.  Pa/ris,  96  U.  S.  557.  And  we 
further  find  that,  although  each  item  is  for  a  transaction  in 
foreign  money,  yet  the  value  of  such  money  is  computed  and 
expressed  in  domestic  money.  The  defendant  was  without 
any  reasonable  ground  of  objection  to  the  amended  bill  of 
particulars. 

The  first  bill  of  exceptions  was  founded  on  the  objection  of 
the  defendant  to  the  introduction  as  evidence  of  certain  papers 
and  depositions  ^^ tending  to  show  transactions  between  the 
Vol.  xoi — 66 
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parties  in  sterling  money,"  when  the  indebtedness  alleged  in 
the  declaration  was  in  the  money  of  account  of  the  State. 
About  this  I  had  some  difficulty  at  first,  and  thought  that  the 
declaration,  in  order  to  admit  such  evidence,  should  have  set 
forth  the  indebtedness  in  sterling  money,  and  left  its  value  in 
domestic  money  to  be  ascartained  by  the  jury  under  the  pro- 
visions of  the  statute  (sec.  2816  of  the  Code);  or  should  have 
stated  the  indebtedness  to  be  in  foreign  money  of  the  value 
of  so  much  domestic  currency;  and  I  still  think  this  the  more 
correct  method.  3  Kob.  Pr.  498-99;  2  Chitty  on  Plead. 
85-86;  Brown,  cfec.  v.  Jones'  Adm'r,  10  Gill.  &  J.  334.  But 
upon  reflecting  on  the  office  of  a  bill  of  particulars,  that  it 
is  to  give  a  fuller  and  more  particular  specification  of  the 
matter  contained  in  the  declaration,  and  to  be  read  in  connec- 
tion with  it,  I  have  come  to  the  conclusion  that  the  biU  of 
particulars  supplies  the  defect  of  the  declaration,  if  any,  and 
that  the  objection  of  the  defendant  ought  not  to  prevail.  In 
the  amended  bill  of  particulars,  as  previously  stated,  the 
several  items  of  the  demand  of  the  plaintiff  are  not  merely  set 
forth  in  sterling  money,  but  its  value  is  calculated  and  ex- 
pressed in  Federal  money,  and  the  aggregate  in  such  money 
corresponds  precisely  with  the  amount  alleged  in  the  declara- 
tion. This  being  the  case,  it  is  the  same  in  substance  and  in 
effect,  as  if  the  indebtedness  had  been  alleged  in  the  declara- 
tion in  foreign  money  of  the  value  of  so  much  domestic  cur- 
rency, which  would  have  rendered  admissible  the  evidence 
objected  to. 

It  was  also  urged  in  the  oral  argument  that  the  drafts  and 
acceptances  mentioned  in  the  bill  of  particulars  should  not 
have  been  admitted  as  evidence,  because  their  genuineness 
was  not  proved.  An  inspection  of  the  bill  of  exceptions 
shows  that  this  was  not  made  a  ground  of  objection  to  their 
introduction  on  the  trial  in  the  lower  court,  and  it  cannot  be 
raised  and  considered  here  now.     The  specific  objection,  on 
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this  ground,  made  to  the  admission  of  the  letter  of  the  defen- 
dant of  August  8,  1891,  confirms  this  view.  The  propriety 
of  its  admission  will  be  adverted  to  further  on. 

Objection  was  made  to  the  admission  of  copies  of  certain 
letters,  which  had  been  written  by  the  plaintiff  to  the  defen- 
dant, on  the  ground  that  no  notice  had  been  given  to  produce 
the  originals,  and  no  foundation  laid  for  the  introduction  of 
the  copies.  This  was  irregular  and  improper,  but  an  exami- 
nation of  the  letters  show  that  they  were  not  at  all  necessary 
to  the  maintenance  of  the  plaintiff's  case,  and  could  not  have 
prejudiced  the  defendant.  So  far  from  being  prejudicial, 
they  were  in  his  favor.  They  contain,  in  the  main,  the  ac- 
counts of  sales  of  bark  consigned  by  the  defendant  to  the 
plaintiff,  out  of  which  this  controversy  arose,  and  show  the 
credits  to  which  the  defendant  is  entitled.  If  all  of  these 
letters  had  been  excluded,  and  also  the  letter  of  August,  1891, 
referred  to  above,  the  strength  of  the  remaim'ng  testimony  of 
the  plaintiff  would  not  have  been  thereby  impaired,  which 
was  ample  to  sustain  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court.  Southern  Mutual  Ins.  Co,  v.  Ttea/r\^  29 
Gratt.  255;  and  Preston  v.  Harvey^  2  Hen.  &  Munf.  55. 

It  was  also  assigned  as  error  that  the  jury,  on  the  trial  of 
the  issue  made  by  the  pleadings,  assessed  damages  when  no 
writ  of  enquiry  of  damages  had  been  awarded.  The  defen- 
dant pleaded  the  general  issue  at  the  first  rules,  and,  this 
being  the  case,  it  would  be  a  sufficient  answer  to  this  assign-' 
ment  of  error  to  refer  merely  to  the  provisions  of  the  Code 
of  Va.  on  this  subject.  Sees.  3284,  3285,  3286,  and  3288. 
An  order  ot  inquiry  of  damages,  where  it  is  necessary,  is  con- 
fined to  cases  where  the  defendant  has  not  appeared  and 
pleaded.  Where  an  issue  is  made  by  the  pleadings,  and  it  is 
tried  by  a  jury,  then  the  jury,  at  the  same  time  that  they 
try  the  issue,  assess  the  damages;  so  that  in  such  case  no 
writ  of  inquiry  is  necessary.     This  is  the  usual  and  immerno- 
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rial  practice.  Stephen  on  Pleading,  127;  4  Minor's  Insti- 
tutes (3d  ed.)  Pt.  1,  955;  1  Barton's  Law  Practice,  564; 
James  River  and  KanoAJoha  Co,  v.  Lee^  16  Gratt.  424;  and 
Rees  V.  Conococheaque  Ba/nk^  5  Eand.  326.  It  will  be  seen , 
from  an  examination  of  the  oases  relied  on  by  counsel  for  the 
plaintiff  in  error  that  they  were  all  cases  in  which  no  plea  had 
been  filed,  and  the  judgment  was  by  default.  They  are  net 
therefore  pertinent  to  the  case  at  bar. 

On  the  trial  of  the  case,  the  court,  on  the  motion  of  the 
plaintiff,  gave  the  jury  the  following  instruction: 

*'The  court  instructs  the  jury  that  in  ordinary  dealings  a 
factor  must  obey  his  principal's  orders  as  to  prices  and  sales, 
but  if  he  advances  on  the  goods  to  the  principal,  and  demands 
payment  of  said  advances,  then  if  his  advances  are  not  re- 
turned, he  has  a  right  to  sell  and  reimburse  himself;  that  he 
has  then  a  special  property  in  the  goods,  and  a  right  to  sell 
follows  therefrom;"  to  which  instruction  the  defendant  ex- 
cepted, and  this  constitutes  his  third  bill  cf  exceptions.  The 
instruction  correctly  expounds  the  law  applicable  to  the  case, 
and  the  court  did  not  err  in  giving  it.  Brown  c6  Co,  v.  Mc- 
Chan,  14  Peters,  479;  and  Field  v.  Farington,  10  Wall.  149. 

It  is  also  assigned  as  error  that  the  verdict  of  the  jury  ex- 
ceeds the  damages  claimed  in  the  declaration.  The  indebted- 
ness claimed  in  each  count  of  the  declaration  is  $1,347.36  as 
of  December  21,  1891,  and  the  damages  laid  at  $2,000.  The 
verdict  of  the  jury  was  for  $1,344.08,  with  interest  from  De- 
cember 12,  1891.     This  claim  of  error  is  without  foundation. 

Exception  was  taken  to  the  ruling  of  the  court  in  rejecting 
the  special  plea  set  out  in  the  sixth  bill  of  exceptions.  The 
court,  in  rejecting  the  plea,  stated  that  it  did  so  because  the 
defendant  could  prove  under  the  plea  of  nan  assumpsit,  which 
it  had  already  pleaded  at  a  former  term,  all  that  it  could 
prove  under  this  special  plea.  The  special  plea  sets  forth,  in 
substance,  acts  of  misconduct  by  the  plaintiff  in  the  perform- 
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aDce  of  its  duty  as  the  factor  of  the  defendant  in  the  sale  of 
its  goods  and  in  the  retention  out  of  the  proceeds  of  sale  of 
fraudulent,  unreasonable,  and  unlawful  charges  in  the  matter 
^of  expenses.  Evidence  of  such  matters  was  clearly  admissible 
under  the  general  issue.  4  Minor's  Institutes,  Pt.  1,  773-74; 
1  Barton's  Law  Practice,  500-501;  Stephen  on  Pleading, 
180-181;  and  2  Greenleaf  on  Evidence,  sections  136  and 
136,  and  notes  thereto.  It  is  apparent  from  the  character  of 
the  evidence  introduced  by  the  defendant  that  it  availed  itself 
of  the  right  to  do  so,  and  without  objection  from  the  plain- 
tiff.    The  special  plea  was  properly  rejected. 

The  remaining  assignment  of  error  is  to  the  refusal  of  the 
court  to  set  aside  the  verdict  and  award  the  defendant  a  new 
trial.  It  would  prolong  this  opinion,  already  too  extended 
in  view  of  the  nature  of  certain  of  the  errors  assigned,  to  re- 
cite and  discuss  the  evidence.  It  is  sufficient  to  say  that  we 
have  carefully  examined  it,  and  that  in  our  opinion  it  fully 
sustains  the  verdict  of  the  jury. 

yfe  find  no  error  in  the  judgment  of  the  Circuit  Court  of 
Powhatan  county  for  which  it  should  be  reversed,  and  the 
siame  is  affirmed. 

The  other  judges  concur  in  the  opinion  of  Kiely,  J. 

Affirmed. 
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WiTZ,   BlEDLER    &    Co.   V.    FiTE    AND    OtHEES. 
May  2,  1895. 

1.  Contracts — Merger. — In  general,  a  simple  contract  is  extinguished  by  i 

specialty  security  for  the  same  debt,  if  the  remedy  upon  the  latter  is 
co-extensive  with  that  which  the  creditor  has  on  the  former. 

2.  Contracts— /SJpecia^y  and  Simple  Contract — Merger — Presumption. — If  the 

higher  security  shows  on  its  face  that  it  was  executed  for  the  same  debt 
as  the  simple  contract,  and  shows  further  that  it  was  not  taken  in  satis- 
faction of  the  simple  contract,  but  in  addition  and  collateral  to  it,  there 
is  no  merger.  But  if  the  higher  security  simply  shows  that  it  was  given 
for  the  simple  contract,  and  nothing  more  appears,  the  presumption,  at 
least  of  fact,  is  that  it  was  in  satisfaction  of  the  simple  contract,  and  the 
latter  is  merged  into  the  former. 

3.  Contracts — Specialty  and  Simple  Contracts — Merger — Parol  Evidence.— U 

the  higher  security  does  not  show  on  its  face  that  it  was  given  for  the 
same  debt  as  the  simple  contract,  and  the  party  relying  upon  the  merger 
or  extinguishment  of  the  simple  contract  is  compelled  to  resort  to 
evidence  otiier  than  the  higher  security,  in  order  to  show  the  purpose 
for  which  it  was  executed  and  accepted,  then  the  party  claiming  that  it 
was  given  as  collateral  security,  and  not  in  satisfaction  of  the  simple 
contract,  should  have  the  right  to  introduce  parol  evidence  also  to 
sustain  his  contention.  This  violates  no  rule  of  law,  but  is  only  an 
explanation  of  the  purpose  for  which  the  higher  security  was  given. 

Error  to  a  judgment  of  the  Cirquit  Court  of  Orange  county, 
rendered  October  2,  1892,  in  an  action  of  debt,  wherein  the 
plaintiffs  in  error  were  the  plaintiffs,  and  the  defendants  in 
error  were  the  defendants. 

Heversed. 
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This  was  an  action  of  debt  on  two  notes.  The  defendants 
pleaded  payment,  and  also  tendered  two  special  pleas,  which 
were  received  by  the  court  over  the  objection  of  the  plaintiffs; 
thereupoQ  the  plaintiffs  replied  specially  to  each  of  said  special 
pleas,  and  the  defendants  demurred  to  each  of  said  special 
replications,  which  demuriei  the  court  sustained,  and  entered 
up  judgment  for  the  defendants.  The  two  special  pleas  were 
intended  to  present  substantially  the  same  defence,  but  varied 
in  form.  Plea*  No.  1  and  the  replication  thereto  were  as 
follows: 

Plea  No.  1. 

*' The  defendants,  by  Joho  G.  Williams,  their  attorney,  come 
and  defend  the  wrong  and  injury  when,  &c.,  and  saith  that 
the  plaintiffs  ought  not  to  have,  or  maintain  their  aforesaid 
action  against  them,  because  they  say  that  the  said  plaintiffs, 
on  the  30th  day  of  December,  1890,  after  the  notes  in  the 
said  declaration  mentioned  became  due  and  payable  according 
to  the  tenor  and  effect  thereof,  accepted  from  the  defendants, 
M.  M.  Fite  and  S.  L.  Fite,  their  two  writings  obligatory  under 
seal  for  the  same  identical  debt  in  the  said  declaration  men- 
tioned, one  boni  being  for  the  identical  amount  of  cne  cf  the 
notes  sued  on,  and  the  other  being  for  the  balance  then  due 
en  the  other  note  sued  on,  and  defendants  say  that  by  the 
acceptation  of  the  said  two  bonds,  the  notes  in  the  declaration 
mentioned,  were  fully  satisfied,  discharged,  and  extinguished, 
and  this  they  are  ready  to  verify.  AVherefcre  they  pray- 
judgment,  &c." 

Replication  to  Plea  No.  1. 

"And  the  plaintiffs  come  and  say  that  they  ought  not  to  be 
precluded  from  maintaining  their  action  aforesaid  against  the 
said  defendants  by  reason  of  anything  in  their  first  plea 
stated,  because  they  say  the  two  writings  obligatory  of  Decem- 
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ber  30,  1890,  referred  to  in  said  plea,  and  which  were  in  the 
words  and  figures  following — to- wit: 

'Copy  of  First  Judgment  Note. 

Goshen,  Lancaster  county,  Penn. 

'$523.64  December  30,  1890. 

One  day  after  date,  we  bind  ourselves  to  pay  to  Witz,  Bied- 
ler  &  Co. ,  or  their  assigns,  the  sum  of  five  hundred  and  twenty- 
three  and  64-100  dollars,  without  defalcation,  for  value  re- 
ceived. And  we  hereby  authorize  any  attorney  of  any  court 
of  record  in  Pennsylvania,  or  any  other  State,  to  appear  for 
us  and  confess  judgment  against  us  fcr  the  said  sum,  together 
with  ten  per  cent,  attorney  collection  fees,  assessed  as  costs, 
with  release  of  errors,  &c.  And  we  hereby  also  waive  all  stay 
of  execution  from  and  after  the  maturity  of  the  above  note. 
And  we,  for  ourselves  and  our  legal  representatives,  hereby 
waive  and  relinquish  unto  the  said  Witz,  Biedler  &  Co.,  and 
their  legal  representatives,  all  benefits  that  may  accrue  to  us 
by  virtue  of  any  and  every  law  made,  or  to  be  made,  to 
exempt  any  of  our  property  or  estate  from  levy  and  sale  un- 
der execution,  or  any  part  of  the  proceeds  arising  from  the 
sale  thereof,  from  the  payment  of  said  moneys,  or  any  part 
thereof. 

In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  the  day  and  year  aforesaid. 

Mrs.  M.  M.  Ffte.  [Seal.] 

Witness:  S.  L.  Fffe.  [Seal] 

F.  Kelley. 

'Copy  of  Second  Judgment  Note. 

Goshen,  Lancaster  county,  Penn., 
'$2,090.50.  30,  1890. 

One  day  after  date,  we  bind  ourselves  to  pay  to  Witz, 
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Biedler  &  Co.,  or  their  assigns,  the  sum  of  two  thousand  and 
ninety  and  50-100  dollars,  without  defalcation,  fcr  value  re- 
ceived. And  we  hereby  authorize  any  attorney  of  any  court 
of  record  in  Pennsylvania,  or  any  other  State,  to  appear  for  us 
and  confess  judgment  against  us  for  the  said  sum,  together 
with  ten  per  cent,  attorney  collection  fees,  assessed  as  costs, 
with  release  of  errors,  &c.  And  we  hereby  also  waive  all 
stay  of  execution  from  and  after  the  maturity  of  the  above 
note.  And  we,  for  ourselves  and  our  legal  representatives, 
hereby  waive  and  relinquish  unto  the  said  Witz,  Biedler  & 
Co.,  and  their  legal  representatives,  all  benefits  that  may 
accrue  to  us  by  virtue  of  any  and  every  law  made,  or  to  be 
made,  to  exempt  any  of  our  property  or  estate  from  levy  and 
sale  under  execution,  or  any  part  of  the  proceeds  arising  from 
the  sale  thereof,  from  the  payment  of  said  moneys,  or  any 
part  thereof. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals,  the  day  and  year  aforesaid. 

Mrs.  M.  M.  Fite.  [Seal.] 
S.  L.  Fite.  [Seal.] 

Witness:  F.  Kelley.' 

*^were,  in  addition  to  being  promises  to  pay  the  amounts 
therein  specified,  powers  of  attorney  giving  the  plaintiffs,  or 
their  attorneys,  authority  to  confess  judgments  thereon  in  any 
court  of  record  in  the  State  of  Pennsylvania,  of  which  State 
M.  M.  Fite  and  S.  L.  Fite  were  then  inhabitants,  and  that 
they  were  delivered,  received,  and  accepted  as  collateral  se- 
curity to  the  notes  sued  on  alone,  and  not  in  sati<»faction  or 
as  a  merger  of  the  said  notes  sued  on,  and  with  the  knowledge 
and  assent  of  the  said  defendants,  and  at  the  special  instance 
and  request  of  Julia  A.  Levins,  who  was  a  resident  of  the 
State  of  Virginia,  and  who  desired  the  plaintiffs  to  take  the 

Vol.   xoi — 57 
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said  judgment  notes  for  her  own  protection,  the  said  M.  M. 
Fite  and  S.  L.  Fite  being  then  largely  indebted. 
And  this  they  are  ready  to  verify." 

Rixey  (&  Barbour^  for  the  plaintiflFs  in  error. 

G.  D,  GroA/^  for  the  defendants  in  error. 

The  joint  promissory  notes  of  the  thiee  defendants  were, 
as  decided  by  the  court  below,  merged  in  the  two  bonds  or 
writings  under  seal,  executed  by  two  of  the  joint  makers  of 
the  notes. 

This  luling  is  sustained  by  the  adjudged  cases  in  this 
country  and  in  England.  It  has  been  decided  in  two  cases, 
at  least,  by  the  Court  of  Appeals  of  Virginia.  See  Ward  v. 
Motter^  2  Robinson's  Reports,  536;  Brovm^s  Adm^rx,  Johnson 
and  MeWs  Ex' or  v.  Johnson,  13  Gratt.  644,  682;  5th  Rob- 
inson's Practice  810,  814,  and  cases  cited  in  the  text  and  in 
the  notes;  Jones  v.  Johnson,  3  Watts  &  Sergeant,  276,  where 
the  questions  are  very  ably  discussed  by  Gibson,  C.  J. 

See  also,  Tom  v.  Goodrich,  c&c,  2  Johnson,  213;  Clement 
V.  Brush,  3  Johnson,  70;  Banorgee  v.  Hovey,  5  Mass.  26; 
Frisbe  v.  Larned,  21  Wudell,  453 ;  Doniphan  v.  G;Hl,  1  B. 
Monroe,  199;  Patterson,  (&o,  v.  Chalmers,  7  B.  Monroe, 
595,  597. 

The  learned  counsel  for  the  appellants  in  their  petition  for 
an  appeal  cite  Addison  on  Contracts  and  the  Am.  and  Eng. 
Enc.  of  Law  as  saying  that  '*  there  is  no  merger  unless  the 
contracts  are  between  the  same  parties  and  the  remedies  upon 
them  are  co-extensive"  but  upon  examination  of  the  three 
cases  cited  by  these  authors,  it  will  be  found  that  two  of  them 
Ansell  V.  Baker  and  Bowler  v.  Major,  were  cases  in  which 
the  original  and  simple  contract  debts  were  joint  and  several, 
and  the  third  case  of  Sliarpe  v.  Gibhs,  it  is  evident  was  also 
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considered  by  the  court,  as  one  of  joint  and  several  liability 
on  the  part  of  the  original  contractors  of  the  debt,  for  which 
a  mortgage  was  afterwards  executed  by  two  of  them. 

And  it  was  by  not  a'lverting  to  the  obvious  distinction  he- 
tween  joint  contracts  a/nd  joint  and  several  contacts  that  these 
two  learned  text- writers  fell  into  the  error  which  they  clearly 
committed,  as  demonstrated  by  the  cases  to  which  they  each 
refeiied.  Thsit  the  joint  simple  contract  debt  of  two  or  more 
is  extinguished  by  the  bond  of  part  of  them  is  too  well 
settled  especially  in  Virginia  to  need  any  further  citation  of 
authorities. 

Appellants'  second  bill  of  exceptions  is  to  the  judgment  of 
the  court,  sustaining  the  demurrer  of  the  defendants  to  the 
special  replication  of  the  plaintijffs  to  the  pleas  aforesaid.  The 
simple  question^  presented  by  the  replication  was  as  to  the 
admissibility  of  parol  evidence  to  destroy  the  legal  effect  of 
the  sealed  obligations  or  bonds  of  the  two  defendants  taken 
by  the  plaintiffs  as  set  out  in  the  aforesaid  pleas  of  the  defen- 
dants. 

The  learned  judge  of  the  Circuit  Court  of  Orange  held  that 
such  evidence  was  inadmissible  and  this  ruling  is  sustained  by 
all  the  reported  decisions  of  this  and  other  courts  on  the  sub- 
ject. See  Watson  v.  Surty  6  Gratt.  633 ;  Towner  v.  ZucaSy 
13  Gratt.  710;  Woodward,  Baldwin  <&  Co.  v.  Foster,  18 
Gratt.  200;  Martin'^s  Mc'or  y.  Lewis'  Ec'or,  30  Gratt.  672; 
Ba/mett  v.  Bamett,  83  Va.  504.  It  is  well  settled  by  these 
decisions  that  parol  evidence  is  just  as  inadmissible  to  vary 
the  legal  imvport  of  a  contract  as  it  is  to  vary  the  written  words 
of  the  contract. 

In  the  case  of  Woodwa/rd  Baldwin  <&  Co,  v.  Foster,  supra, 
it  was  argued  by  some  of  the  learned  counsel  that  there  was 
some  distinction  between  the  two  cases,  but  the  Court  of 
Appeals,  speaking  through  that  able  jurist,  Joynes,  judge,  said 
that  there  was  no  such  distinction.     ''When  the  legal  import 
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of  a  contract  is  clear  and  definite,  the  intention  of  the  parties 
is  for  all  substantial  purposes,  as  distinctly  and  as  fully  ex- 
pressed as  if  they  had  written  out  in  words  what  the  law  im- 
plied," is  the  language  of  the  court.  In  the  case  of  Jones  v. 
Johnson^  supra^  decided  by  the  Supreme  Court  of  Pennsyl- 
vania in  1842,  C.  J.  Gibson  said:  ''Tio  expression  of  intention 
would  control  the  law  which  prohibits  distinct  securities  of 
different  degrees  for  the  same  debt."  Neither  would  an 
agreement,  however  explicit,  prevent  a  promissory  note  from 
merging  in  a  bond  given  for  the  same  debt  by  the  same  debtor. 
See  also  Owen  v.  Haman^  3  Eng.  L.  &  Eq.  126-7. 

Buchanan,  J. ,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Cu'cuit  Court 
for  Orange  county,  rendered  in  an  action  of  debt  brought 
upon  two  promissory  notes  executed  by  M.  M.  Fite,  S.  L. 
Fite  and  Julia  A.  Levins,  the  defendants  in  error,  to  Witz, 
Biedler  &  Co. ,  the  plaintiffs  in  error.  The  defendants  filed 
two  special  pleas  in  writing.  The  defence  set  up  in  plea  No. 
1  is  that  M.  M.  Fite  and  S.  L.  Fite,  two  of  the  three  makers 
of  the  notes  sued  on,  after  such  notes  became  due  and  pay- 
able, executed  two  writings  under  seal,  payable  to  the  plain- 
tiffs, for  the  identical  debts  mentioned  in  the  declaration, 
which  were  accepted  by  the  plaintiffs,  and  that  by  reason  of 
such  acceptance,  the  notes  sued  on  were  fully  satisfied,  dis- 
charged and  extinguished. 

Plea  No.  2  sets  up  substantially  the  same  defence,  except 
that  the  writings  under  seal  were  executed  before  the  notes 
sued  on  became  due. 

The  plaintiffs  objected  to  the  filing  of  the  pleas,  but  the 
court  overruled  their  objections,  and  allowed  the  pleas  to  be 
filed.  To  this  action  of  the  court  the  plaintiffs  excepted. 
This  constitutes  their  first  bill  of  exceptions. 
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After  the  objections  of  the  plaintiffs  to  the  pleas  were  over- 
ruled, they  offered  a  special  replication  to  each  of  the  pleas, 
in  which  they  averred  that  the  writings  under  seal  referred  to 
in  the  defendants'  pleas  contained,  in  addition  to  the  promises 
to  pay  the  sums  therein  specified,  powers  of  attorney  giving 
the  plaintiffs  or  their  attorneys  authority  to  confess  judgments 
therein  in  any  court  of  record  in  the  State  of  Pennsylvania, 
of  which  State,  the  two  obligors  in  said  writings  obligatory 
were  inhabitants,  and  that  the  writings  obligatory  were  de- 
livered, received,  and  accepted  as  collateral  security  alone  to 
the  notes  sued  on,  and  not  in  satisfaction,  or  as  a  merger  of 
the  said  notes,  and  with  the  knowledge,  assent,  and  advice  of 
the  defendants,  aod  at  the  special  instance  and  request  of 
Julia  A.  Levins,  the  other  defendant,  who  was  a  resident  of 
the  State  of  Virginia,  and  desired  the  plaintiffs  to  take  the 
said  judgment  notes  for  her  protection,  the  said  M.  M.  Fite 
and  S.  L.  Fite  being  at  that  time  largely  indebted.  The  de- 
fendants demurred  to  the  repU cations.  The  court  sustained 
the  demurrers.  To  this  action  of  the  court  the  plaintiffs  ex- 
cepted, and  took  their  second  bill  of  exceptions. 

The  question  raised  by  the  pleadings  filed  and  offered  to  be 
filed  in  the  cause  is  whether  a  simple  contract  debt  is  merged 
into  a  higher  security  given  for  the  same  debt,  to  the  same  credi- 
tor by  a  portion  of  the  same  debtors,  although  it  was  agreed 
by  the  parties  when  given  that  the  higher  security  should  be 
taken  only  as  a  further  or  collateral  security,  and  not  in  satis- 
faction of  the  simple  contract  debt. 

The  coimsel  of  the  defendants  insist  that  the  question  of 
merger  cannot  be  controlled  by  the  intention  or  agreement  of 
the  parties,  but  results  by  operation  of  law  f i  om  their  acts, 
without  regard  to  intention. 

In  general,  a  simple  contract  is  extinguished  by  a  specialty 
security  for  the  same  debt,  if  the  remedy  upon  the  latter  is 
co-extensive  with  that  which  the  creditor  has  on  the  former. 
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This  question  has  been  much  discussed  in  England  and  in 
this  country,  but  the  weight  of  authority  is  in  favor  of  the 
doctrine  that  if  the  higher  security  shows  upon  its  face  that 
it  was  executed  for  the  same  debt  as  the  simple  contract,  and 
shows  further  that  it  was  not  taken  in  satisfaction  of  the 
simple  contract,  but  in  addition  or  collateral  to  it,  there  is  no 
metger.  If  the  higher  security  shows  upon  its  face  that  it 
was  executed  for  the  same  deDt  as  the  simple  contract  and 
nothing  more  appears,  the  presumption  is,  at  least  of  fact,  that 
it  was  in  satisfaction  of  the  simple  contract,  and  that  the  lat- 
ter is  merged  into  it.  2  Chitty  on  Contracts,  page  1160-1 
(11  Amer.  Ed.);  15  Am.  Eng.  En.  Law  357;  1  Smith's  Lead, 
cases,  Pt.  1,  663  (8th  Am.  Ed.);  3  Minor's  Inst.  142  (class 
Ed.);  Commissioner  of  Stamps  v.  Hope^  1  Appeal  cases  L. 
E.  476,  483;  Butler,  d:c.  v.  Miller^  1  Denio407;  Wallace  y. 
J^airmojiy  4  Watts  378,  380;  5  Lawson's  Rights  &  Rem., 
sec.  2680;   Gra/ves  v.  AUen,  66  Tex.  589. 

But  in  this  case  the  higher  securities,  which  are  copied  in 
the  replications  oflFered,  do  not  show  that  they  were  executed 
for  the  same  debts  as  the  notes  sued  on,  nor  do  they  show 
that  they  were  accepted  by  the  plaintiffs  as  additional  or  col- 
lateral securities  to  the  notes.  Evidence  other  than  the 
higher  securities  will  therefore  have  to  be  resorted  to,  to  show 
for  what  purpose  they  were  executed.  The  defendants  admit 
this,  and  insist  that  they  can  show  that  the  higher  securities 
were  executed  for  the  same  debt  as  the  notes  sued  oq,  but 
claim  that,  since  the  higher  securities  do  not  show  on  their 
face  that  they  were  taken  as  additional  or  collateral  securi- 
ties, the  implications  of  law  is  so  strong  that  the  notes  we^e 
merged  into  them  that  no  proof  of  the  intention  or  agreement 
of  the  parties  to  the  contrary  is  admissible. 

Whatever  may  be  the  rule  as  to  the  introduction  of  parol 
evidence  where  the  higher  security  shows  upon  its  face  that 
it  was  given  for  the  same  debt  as  the  simple  contract,  and 
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does  not  show  that  it  was  given  as  collateral  to  it,  it  would 
seem  clear  that  if  the  party  relying  upon  the  merger  or  ex- 
tinguishment of  the  simple  contract,  as  a  defense  to  an  action 
upon  it,  is  compelled  to  resort  to  evidence  other  than  that 
furnished  by  the  higher  security  in  order  to  show  the  purpose 
for  which  it  was  executed  and  accepted,  then  the  party  claim- 
ing that  it  was  given  as  collateral  security,  and  not  in  satis- 
faction of  the  simple  contract,  should  have  the  right  to  intro- 
duce parol  evidence  also  to  sustain  his  contention.  Authori- 
ties Jhave  been  cited  and  found  showing  that  where  the  higher 
secnrity  shows  upon  its  face  that  it  was  executed  and  accepted 
as  collateral  security  to  the  lower,  then  the  doctrine  of  mer- 
ger does  not  apply.  These  authorities  show  that  where  it 
does  so  appear  upon  the  face  of  the  higher  security  there  is 
no  merger,  but  they  do  not  therefore  prove  that  where  it 
does  not  so  appear  there  is  a  merger.  If  there  be  authorities 
which  hold  that  parol  evidence  cannot  be  introduced  to  show 
that  the  higher  security  was  executed  and  accepted  as  col- 
lateral or  additional  security,  when  it  does  not  so  appear  upon 
its  face,  and  does  not  sho\v  that  it  was  executed  for  the  same 
debt,  the  labors  and  researches  of  counsel  and  the  court  have 
failed  to  find  them.  On  the  other  hand,  there  are  authorities 
showing  that  in  such  a  case  parol  evidence  is  admissible  to 
show  the  purpose  for  which  the  higher  security  was  executed 
and  accepted.  To  this  there  can  be  no  valid  objection.  It 
violates  no  rule  of  law.  It  enables  the  parties  to  have  their 
controversy  settled  upon  its  merits,  and  not  by  technicalities 
which  may  shut  out  the  truth  and  work  injustice. 

It  is  said  in  2  Chitty  on  Contracts,  pages  1160-1  (11  Am. 
Ed.)  that  the  giving  of  a  specialty  for  a  simple  contract  debt 
or  security  wiU  not  **  operate  as  a  merger,  even  in  favor  of  a 
surety,  if  it  appear  upon  the  face  of  the  specialty,  or  from 
the  nature  of  the  transaction  that  it  was  intended  only  as  an 
additional  or  collateral  security." 
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In  5  Lawson's  Eights  &  Rem.,  sec.  2580,  it  said  that  *'If 
the  face  of  the  security  or  other  evidence  shows  that  the  higher 
security  was  taken  only  as  a  further  or  collateral  security, 
there  is  no  merger  or  extinguishment." 

In  Vcm  Vleit  v.  Jones^  1  Spencer,  (N.  J,)  340,  (43  Am. 
Dec.  631),  the  court,  in  discussing  the  question,  said:  '*What 
did  the  parties  mean  by  the  transaction  ?  Did  they  intend 
that  the  old  security  should  remain  open,  and  the  new  one 
merely  collateral  to  it  ?  Did  they  intend  to  extinguish  the 
former  ?  This  intention  is,  of  course,  to  be  collected  from  the 
face  of  the  instrument  itself  where  it  so  appears ;  and,  if  it 
does  not  so  appear,  then  from  the  next  best  evidence;  the 
only  difference  being,  that  in  the  former  case  the  security  it- 
self proves  the  exception  to  the  rule,  and  also  the  intention  of 
the  parties,  whilst  in  the  latter  the  party  alleging  the  excep- 
tion must  prove  it.  And  in  this  no  evil  can  arise.  There  is 
no  parol  contradiction  of  the  written  instrument,  but  only  an 
explanation  as  to  the  object  for  which  it  was  given.  A  con- 
trary doctrine  would  prohibit  parol  proof  of  the  payment  of 
a  collateral  security  by  the  payment  of  the  original  claim, 
unless  it  appeared  upon  the  face  of  the  collateral  that  it  was 
such." 

In  the  case  of  Gardner  v.  Hust^  2  Eichardson  (S.  C),  601, 
608,  the  higher  security  did  not  show  upon  its  face  that  it 
was  for  the  same  debt  as  the  lower  security.  It  was  urged 
in  that  case  that  the  legal  presumption  that  there  was  a  mer- 
ger could  not  be  rebutted  by  parol  evidence,  but  the  court 
held  that  it  could,  and  in  reply  to  the  argument  that  it  could 
not,  said:  ''That  may  be  so  where  the  fact  that  both  securi- 
ties were  for  the  same  debt  appeared  from  the  higher  security, 
or  by  comparing  the  two  together;  but  if  the  fact  is  proved 
by  parol,  there  can  be  no  objection  that  the  terms  upon  which 
the  higher  security  was  received,  are  also  proved  by  parol. 
Wallace  v.  Fairman,  4  Watts,  378,  380. 
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Tested  by  these  rules,  the  pleas  oflfered  and  allowed  to  be 
filed  over  the  plaintiff's  objection  were  insufficient.  All  that 
is  stated  in  them  may  be  true,  and  still  they  do  not  set  up  a 
good  defence.  They  ought  to  have  averred,  not  only  that 
the  writings  obligatory  mentioned  therein  were  executed  by 
the  obligors  for  the  same  debts  as  the  notes  sued  on,  but  that 
they  were  accepted  by  the  plaintiffs  in  satisfaction  and  dis- 
charge of  such  notes.  The  Circuit  Court  erred  in  not  sustain- 
ing the  plaintiffs'  objection  to  the  pleas. 

If  the  facts  stated  in  the  replications  are  true,  there  was  no 
merger  of  the  notes  sued  on,  and  the  plaintiffs  had  the  right 
to  maintain  their  action  upon  them.  The  court  therefore 
erred  in  sustaining  the  demurrer  to  the  replications. 

For  these  errors  the  judgment  of  the  Circuit  Couit  must  be 
reversed,  and  a  new  trial  awarded,  to  be  had  in  accordance 
with  the  views  expressed  in  this  opinion. 

Kevebsed. 


Vol.  xoi — 58 
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Filler  v.  Tyler. 

JuNB  13, 1895. 
Absent,  Keith,  P.* 

1.  Court  of  Appeal — Jurisdiction — AssignmerU — Presumption  of  Good  Faii?i. 

Where  appellant  is  the  owner  of  two  judgments  sought  to  be  enforced 
which  aggregate  more  than  $500,  but  each  of  which  is  less  than  that 
sum,  the  Court  of  Appeals  has  jurisdiction  of  the  appeal.  If  one  of  the 
judgments  was  acquired  after  suit  brought,  by  assignment,  which  pur- 
ports on  its  face  to  be  for  value,  it  must  be  presumed  to  have  been  made 
in  good  faith  until  the  contrary  is  made  to  appear. 

2.  Chancery  Jurisdiction — Injunction — Adequate  Remedy  at  Law — Separate 

Estates. — The  quitable  separate  estate  of  a  married  woman  is  the  creature 
of  a  court  of  equity,  and,  notwithstanding  the  provision  of  section  2999 
of  the  Code,  an  injunction  will  always  be  granted  when  necessary  to 
protect,  aid,  or  enforce  any  equitable  estate  or  interest  which  she  may 
have.  Courts  of  equity  having  once  acquired  jurisdiction  never  lose  it 
because  jurisdiction  of  the  same  matters  is  given  to  courts  of  law,  unless 
the  statute  conferring  such  jurisdiction  uses  prohibitory  or  restrictive 
words. 

3.  Chancery  Pleading — Allegation  and  Proof— Settlement  by  Husband—Con- 

sideration.— Although  a  bill  by  a  wife  to  sustain  and  enforce  a  settlement 
made  upon  her  by  her  husband  is  based  chiefly  on  the  agreement  be- 
tween them,  setting  forth  the  consideration  for  the  settlement,  and  there 
is  no  proof  of  the  agreement,  yet  if  the  fects  which  show  that  she  waa 
the  surety  of  her  husband  are  fully  stated  in  the  bill,  and  it  is  distinctly 
alleged  that  she  was  such^  surety,  and  she  asks  for  all  the  protection  to 
which  she  is  entitled  as  such  surety,  this  is  sufficient  to  warrant  the 
court  in  granting  to  her  such  relief  as  she  is  entitled  to  by  reason  of  her 
suretyship. 

*  Judge  Keith  decided  the  case  in  the  Circuit  Court 
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4.  Husband  and  Wife — Conveyance  of  Wife^s  Land — Presumption — Principal 

and  Surety. — Where  a  wife  unites  with  her  husband  in  conveying  her 
maiden  hmds  absolutely ^  the  presumption  is  that  she  gives  to  hei;  husband 
all  her  interest  therein.  But  if  such  conveyance  is  not  absolute,  but  in 
trust  to  secure  the  individual  debts  of  her  husband,  then  the  wife  be- 
comes the  surety  of  her  husband,  and,  in  the  absence  of  any  agreement 
to  the  contrary,  is  entitled  to  all  the  rights  of  a  surety. 

5.  Married  Women — Equitable  Separate  Estates— Liability  for  Engagements 

made  before  Acquisition. — ^The  ground  of  the  liability  of  the  equitable 
separate  estate  of  a  married  woman  for  her  engagements  is  her  intention 
to  charge  it,  and  her  engagements  can  be  enforced  only  against  the  equi- 
table separate  estate  which  she  held  at  the  time  of  entering  into  the 
engagement,  or  so  much  thereof  as  she  owns  when  the  decree  is  ren- 
dered, and  not  against  that  acquired  after  the  time  of  entering  into  the 
engagement.     Crockett  v.  DoHot^  85  Va.  240,  approved. 

Argued  at  Eichmond.     Decided  at  Wytheville. 

Appeal  from  two  decrees  of  the  Circuit  Court  of  Loudoun 
county,  one  pronounced  May  2,  1891,  and  the  other  January 
19,  1892,  in  a  suit  in  chancery  wherein  the  appellee,  Virginia 
H.  Tyler,  who  sues  by  II.  A.  Hall,  her  next  friend,  was  the 
complainant,  and  the  appellant,  Armistead  T.  M.  Filler  and 
others,  were  the  defendants. 

Affirmed, 

This  was  a  suit  in  chancery,  instituted  in  the  Circuit  Court 
of  Loudoun  county  by  Virginia  II.  Tyler,  who  sues  by  H.  A. 
Hall,  her  next  friend,  against  Eobert  B.  Wildman  and  others, 
defendants.  The  bill  charges  that  three  judgments  have  been 
recovered  against  Douglas  Tyler,  the  husband  of  the  com- 
plainant— one  by  the  surviving  partners  of  the  firm  of  Wild- 
man  &  Sons,  for  $185.73,  with  interest  and  costs;  one  by  the 
Patapsco  Guano  Company  for  $332.54,  with  interest  and 
costs;  and  one  by  Gertrude  Humphrey  for  $150,  with  interest 
and  costs.  The  bill  further  charges  that  executions  had  been 
issued  on  the  first  two  judgments  above  mentioned,  on  No- 
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vember  12,  1890,  and  levied  on  certain  personal  property  and 
on  the  crops  of  corn  growing  on  two  tracts  of  land  mentioned 
in  the  return,  and  complainant  is  apprehensive  that  execution 
will  also  be  issued  on  the  last  mentioned  judgment;  that 
Douglas  Tyler  had  no  interest  in  the  property  levied  on,  but 
that  all  of  it  was  the  property  of  complainant  and  the  legal 
title  thereto  was  vested  in  Eppa  Hunton,  Jr. ,  her  trustee ; 
that  she  had  inherited  from  her  parents  a  valuable  estate 
worth  sixty  thousand  dollars ;  that  Douglas  Tyler  was  hope- 
lessly insolvent  and  unable  to  support  th€  family ;  that  of  the 
estate  acquired  by  her  from  her  parents  the  said  Douglas  had 
received  $10,000  in  cash,  all  of  which  he  had  spent,  except  a 
small  amount  of  personal  estate  then  on  the  farms;  that  the 
real  estate  acquired  by  her  consisted  of  two  farms  worth  at 
least  $50,000;  that  she  joined  with  her  husband  in  deeds  by 
which  she  had  conveyed  these  lands  in  trust  to  secure  debts 
of  her  husband,  amounting  to  about  $18,000;  that  the  debts 
thus  secured  were  the  individual  debts  of  Douglas  Tyler,  and 
by  uniting  with  him  in  the  deeds  of  trust  to  secure  them,  she 
thereby  became  the  surety  of  her  husband,  and  entitled  to 
all  the  relief  due  a  surety;  that  in  consideration  of  her  unit- 
ing in  said  deeds  of  trust,  and  as  an  inducement  thereto,  the 
said  Douglas,  contemporaneously  with  the  execution  of  the 
last  of  said  deeds,  conveyed  to  Eppa  Hunton,  Jr. ,  trustee, 
July  26,  1890,  all  of  his  estate,  right,  title  and  interest,  pre- 
sent or  future,  in  the  lands  inherited  by  her  from  her  parents, 
and  aU  the  personal  property  .vhich  belonged  to  her,  or  in 
which  he  had  any  interest  on  either  of  said  farms,  including 
aU  stock,  farming  utensils  and  furniture,  in  trust  for  the  sole, 
separate  and  exclusive  use  of  complainant,  free  from  the  con- 
trol and  liabilities  of  her  hubsand,  with  full  power  of  disposi- 
tion on  her  part;  that  the  deed  last  mentioned  covered  all  the 
property  levied  on;  that  if,  from  any  cause,  this  deed  does 
not  aflford  her  protection,  she  is  entitled,  on  famihar  princi- 
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pies,  to  a  settlement  out  of  her  estate;  and  that  she  is  threat- 
ened with  a  multiplicity  of  suits  and  endless  costs.  The  exe- 
cuticn  creditors,  the  sheriff  of  Loudoun,  and  others  are  made 
defendants,  and  the  prayer  of  the  bill  is  for  an  injunction  to 
stop  the  sale  of  the  property  levied  on;  that  said  property  be 
decreed  to  be  the  property  of  complainant  under  the  deed  of 
settlement;  that  her  rights  to  the  property  be  protected, 
whether  derived  under  the  deed  of  settlement,  or  under  her 
equity  to  a  settlement,  or  as  surety  as  aforesaid,  and  for 
general  relief. 

Mrs.  Tyler  appears  to  have  been  bound  for  only  one  of  the 
debts  mentioned  in  the  bill  on  which  judgment  was  recovered, 
and  that  was  the  debt  of  the  Patapsco  Guano  Company. 
The  judgment  of  the  Patapsco  Guano  Company  was  recovered 
on  a  negotiable  note,  of  which  the  following  is  a  copy : 
* ^1332. 54.  Leesbdrg,  Va.,  December  24,  1889. 

Ninety  days  after  date  I  promise  to  pay  to  V.  H.  Tyler,  or 
order,  three  hundred  and  thirty-two  54-100  dollars,  for  value 
received.  Negotiable  and  payable  at  the  Loudoun  National 
Bank,  Leesburg,  Va. ,  without  offset,  and  we,  the  drawer  and 
endorser,  each  hereby  waive  the  benefit  of  our  homestead 
exemption  as  to  this  debt. 

Douglas  Tyler. 

Endorsed:  V.  H.  Tyler. 

A.  T.  M.  Filler. 
Account  with  Patapsco  Guano  Company." 

"The  foregomg  is  copy  of  note  filed  with  declaration  in  the 

action  at  law  in  which  the  Patapsco  Guano  Company  was 

plaintiff,  and  Douglas  Tyler,  V.  H.  Tyler  and  A.  T.  M.  Filler 

were  defendants,  and  is  referred  to  in  the  foregoing  decree. 

Teste:  E.  L.  Beiwett,  C.  C." 

Wliile  it  appears  that  Mrs.  Tyler  was  one  of  the  defendants 
in  the  action  at  law,  it  nowhere  appears  in  the  record  whether 
or  not  there  was  any  judgment  against  her. 
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The  bill  was  filed  March  5,  1891/ and  on  May  2,  1891,  de- 
fendants demurred  thereto  and  the  demurrer  was  overruled. 

On  the  date  last  mentioned  it  was  suggested  that  A.  T.  M. 
Filler,  the  surety  of  Douglas  Tyler  on  the  debt  to  the  Pa- 
tapsco  Guano  Company,  had  paid  the  debt  and  taken  an  as- 
signment thereof,  and  had  also  become  the  owner  of  the  judg- 
ment in  favor  of  Wildman  &  Co.,  and  leave  was  given  him 
to  have  his  name  entered  as  a  defendant  in  the  cause  and  to 
file  his  answer,  arid  such  cross-bill  as  he  might  be  advised  to 
file,  in  vacation,  within  sixty  days  from  the  adjournment  of 
the  court,  and  mature  the  same  at  Eules.  On  July  2,  1891, 
Filler  filed  his  cross-bill,  which  he  prayed  might  also  be  taken 
as  an  answer  to  the  original  bill.  He  denies  that  there  was 
any  such  agreement  between  Tyler  aud  wife  as  set  forth  in 
the  deed  of  settement,  and  charges  that  the  deed  was  made 
to  hinder,  delay,  and  defraud  the  creditors  of  Tyler  and  wife, 
and  especially  Filler  and  his  assignors.  He  charges  that  the 
Wildman  debt  was  contracted  almost  entirely  for  articles  used 
by  Mrs.  Tyler  and  her  children  after  she  had  taken  an  assign- 
ment from  her  husband  of  all  his  property,  which  assignment 
she  had  concealed,  and  thus  perpetrated  a  fraud  on  them; 
that  the  debt  of  the  Patapsco  Guano  Company  was  contracted 
for  guano  used  on  said  farms,  and  that  Tyler  and  wife  had 
both  signed  the  note  therefor,  and  if  Mrs.  Tyler  had  any 
separate  estate  it  was  bound  for  this  debt,  at  least.  He  de- 
nies that  Mrs.  Tyler  was  surety  for  her  husband  for  the 
greater  part  of*  the  amount  secured  by  the  deeds  of  trust  made 
by  her,  and  also  denies  her  equity  to  a  settlement. 

Tyler  and  wife  filed  separate  answers  to  this  cross-biU,  de- 
nying most  of  the  material  allegations,  but  especially  and 
particularly  all  fraud  in  law  or  fact  in  the  execution  of  the 
deed  of  settlement,  and  denying  that  Filler  was  the  honafde 
assignee  of  the  judgment  of  Wildman  &  Co. 


Digitized  by  LjOOQIC 


Ya.]  FiLLBR  V.  Tyleb.  463 

Opinion. 

Alexander  cfe  Tebbs^  for  the  appellant. 
Eppa  Hunton^  Jr.^  for  the  appellees. 
Buchanan,  J.,  delivered  the  ofinion  of  the  court. 

The  first  question  to  be  disposed  of  upon  this  appeal,  is, 
whether  or  not  this  court  has  jurisdiction  of  it. 

The  appellant  is  the  owner  of  two  debts  evidenced  by 
judgmer  ts,  neither  of  which  amount  to  the  sura  of  $500,  but  to- 
gether amount  to  more  than  that  sum.  When  the  suit  was 
instituted  he  was  the  oWrer  of  only  one  of  the  judgments,  but 
before  the  decree  was  rendered  in  the  cause  settling  the  rights 
of  the  parties,  he  had  become  the  owner  of  the  other  judg- 
ment by  assignment.  It  is  alleged  in  the  pleadings  of  the 
appellees  that  the  assignment  was  not  made  in  good  faith, 
but  was  obtained  merely  for  the  purpose  of  giving  the  appel- 
lant the  right  of  appeal.  If  it  was  true  that  the  assignment 
was  not  obtained  in  good  faith  and  was  merely  colorable  in 
order  to  give  the  right  of  appeal,  this  court  would  not  have 
jurisdiction,  but  in  order  to  defeat  its  jurisdiction  the  fact 
that  the  assignment  was  not  made  in  good  faith  must  be  made 
to  appear.  Fink  Brothers  cfe  Co.  v.  Denny^  75  Va.  663, 
667-8;  2  Barton's  Ch.  Pr.  1113.  The  assignment  purports 
on  its  face  to  be  for  value,  and  is  under  seal,  and  must  be 
presumed  to  have  been  made  in  good  faith  in  the  absence  of 
evidence  to  the  contrary.  The  motion  to  dismiss  for  want  of 
jurisdiction  must  therefore  be  overruled. 

The  appellant  insists  that  his  demurrer  to  the  original  bill 
ought  to  have  been  sustained,  because  the  appellee  had  a 
complete  and  adequate  remedy  at  law . 

The  bill  'vas  filed  by  the  wife  of  Douglas  Tyler  to  enjoin 
the  sale  of  certain  personal  property,  of  which  she  claimed  to 
be  the  equitable  owner,  and  which  had  been  levied  on  as  the 
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property  of  her  husband  under  executions  issued  upon  the 
judgments  owned  by  the  appellant. 

The  bill  alleges  that  she  and  her  husband  were  married  in 
the  year  1869,  that  her  parents  died  soon  afterwards,  and 
that  from  them  she  inherited  real  estate  of  the  value  of 
$50,000,  and  personal  estate  of  the  value  of  $10,000,  which 
came  into  the  possession  of  her  husband;  that  he  had  little, 
if  any,  property  of  his  own,  and  was  a  man  without  business 
capacity  -—the  reslilt  was  that  he  squandered  the  greater  part 
of  the  personal  property,  and  became  heavily  indebted ;  that 
in  the  year  1885  she  agreed  with  her  husband  to  convey  in 
fee  one  of  her  two  tracts  of  land  inherited  by  her,  as  afore- 
said, to  satisfy  certain  individual  debts  of  her  husband,  and 
to  secure  certain  other  debts  which  he  owed,  and  that  in 
consideration  thereof,  and  contemporaneously  therewith,  he 
undertook  to  surrender  and  secure  to  her  her  inherited  prop- 
erty, real  and  personal,  free  from  his  debts;  that  pursuant  to 
this  agreement  she  united  with  him  in  executing  three  deeds 
of  trust  upon  her  lands  to  secure  his  individual  debts  to  the 
amount  of  $18,000.  The  fibrst  was  executed  in  1885  for 
$13,000,  the  second  in  1888  for  $1,500,  and  the  third  and 
last  in  1890  for  $3,500.  Contemporaneously  with  the  execu- 
tion of  the  last  mentioned  deed  of  trust,  and  pursuant  to  the 
agreement  aforesaid,  her  husband  conveyed  to  a  trustee,  for 
her  benefit,  all  the  right,  title,  and  interest  which  he  had  in 
the  said  real  estate,  together  with  the  personal  property 
which  belonged  to  him,  or  which  he  had  an  interest  in,  upon 
the  lands,  including  all  stock,  farming  utensils,  and  furniture. 
This  deed  was  duly  recorded.  She  further  alleges,  among 
other  things,  that  the  amount  for  which  she  had  bound  her 
lands  by  uniting  in  the  deeds  of  trust  was  much  more  than 
the  value  of  her  husband's  marital  rights  or  interest  in  her 
property ;  that  in  making  such  settlement,  independently  of 
their  agreement,  he  was  only  doing  what  a  court  of  equity 
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would  have  compelled  him  to  do;  that  in  uniting  in  the  deeds 
of  trust,  and  thus  charging  her  property  with  the  payment  of 
her  husband's  debts,  she  became  his  surety  and  is  entitled  to 
all  the  rights  of  a  surety;  that  her  husband  is  hopelessly  in- 
solvent; that  the  personal  property  settled  upon  her  has  been 
levied  on  to  satisfy  the  judgments  of  the  appellant ;  that  she 
is  threatened  with  a  multiplicity  of  suits ;  and  that,  in  order 
to  prevent  such  sale  and  to  avoid  such  threatened  litigation, 
she  has  brought  this  suit,  and  desires  to  have  all  matters  con- 
nected therewith  litigated,  and,  upon  these  grounds,  prays 
for  an  injunction  to  prevent  a  sale  under  the  executions  of  the 
appellant;  and,  upon  a  hearing  of  the  cause,  asks  that  the 
property  embraced  in  the  deed  of  settlement  be  decr^^ed  to  be 
hers,  and  for  general  relief. 

The  demurrer  to  the  bill,  which  appellant  insists  the  Circuit 
Court  erred  in  overruling,  is  based  upon  the  ground  that  sec- 
tion 2999  of  the  Code  of  1887  provided  a  complete  and  ade- 
quate remedy  at  law,  and  that  a  court  of  equity  has  no  juris- 
diction of  the  case. 

Even  if  all  the  relief  to  which  Mrs.  Tyler  was  entitled,  upon 
the  facts  stated  in  hei  bill,  could  have  been  had  in  a  court  of 
law  under  the  section  of  the  Code  referred  to,  a  court  of 
equity  would  still  have  had  jurisdiction.  The  equitable  sepa- 
rate estate  of  a  married  woman  is  the  creature  of  a  court  of 
equity,  and  an  injunction  will  always  be  granted,  where 
necessary,  to  protect,  aid,  or  enforce  any  equitable  estate,  or 
interest,  which  she  may  have.  3  Pomeroy's  Eq.  Jur.  sec. 
1345.  Courts  of  equity,  having  such  jurisdiction  before  the 
enactment  of  the  statute  now  found  in  section  2999  of  the 
Code  of  1887  (see  Revisors'  Report  of  Code  of  1849,  page  765, 
note,)  still  retain  it,  although  the  statute  may  furnish  a  com- 
plete and  adequate  remedy  at  law.  Courts  of  equity  having 
once  acquired  jurisdiction  never  lose  it  because  jurisdiction  of 
the  same  matters  are  given  to  law  courts,  unless  the  statute 
Vol.  xci — 59 
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giving  such  jurisdiction  uses  prohibitory  or  restrictive  words. 
1  Barton's  Ch.  Pr.  60,  61.  The  Cu'cuit  Court  did  not  err  in 
overuling  the  dermurrer. 

Another  error  assigned  is,  that  the  Circuit  Court  erred  in 
sustaining  the  validity  of  the  deed  of  settlement. 

The  record  shows,  as  stated  above,  that  Mrs.  Tyler  had 
united  in  three  deeds  of  trust  charging  the  land  inherited  from 
her  parents  with  the  payment  of  debts  amounting  to  $18,000, 
of  which  sum  more  than  $16,000  remained  due  and  impaid; 
it  further  shows  that  her  husband  was  sixty  years  of  age,  and 
utterly  insolvent;  that  the  annual  rental  value  of  her  lands 
is  $1,500,  and  that  the  personal  property  embraced  in  the 
deed  of  settlement  and  levied  on,  was  worth  about  one  hun- 
dred dollars  more  than  the  appellant's  debts. 

Mi's.  Tyler  does  not  attempt  to  prove  the  agreement  be- 
tween herself  and  her  husband,  set  up  in  the  bill,  and  her 
right  to  relief  upon  that  ground  is  wholly  imsupported,  and 
was  abandoned  in  argument  by  her  counsel. 

She  relies  entirely  for  relief  upon  the  ground  that  when  she 
united  with  her  husband  in  each  of  the  three  deeds  of  trust 
charging  her  maiden  lands  with  her  husband's  individual 
debts,  she  became  the  surety  of  her  husband,  and  that  she  is 
eatitled  to  all  the  rights  of  a  surety,  and  that  since  her  lands 
are  bound  for  and  will  have  to  be  subjected  to  the  payment 
of  those  debts,  which  are  greater  in  amount  than  the  value  of 
her  insolvent  husband's  rights  in  her  lands,  the  conveyance 
made  for  her  protection  is  valid  and  binding. 

The  record  shows  sufficiently,  we  think,  that  the  debts  se- 
cured by  the  deeds  of  trust  were  the  individual  debts  of  the 
husband;  at  least,  it  appears  that  the  notes  evidencing  such 
indebtedness  were  his  individual  notes,  and,  in  the  absence  of 
proof  that  the  money  for  which  they  were  given  went  into 
the  hands  of  the  wife  for  her  own  use  as  her  separate  estate, 
the  presumption  is  that  the  debts  secured  are  the  debts  of  the 
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husband.  Huntington  v.  Htrntingtony  2  White  &  Tudor's 
Lead.  Cases,  part  (2),  page  1929;  Clancy's  Rights  of  Married 
Women,  589-90. 

It  also  shows  that  the  amount  of  the  husband's  debts 
charged  upon  the  wife's  lands  is  greater  than  the  value  of  the 
property  conveyed  by  the  husband  for  her  protection.  If, 
therefore,  the  wife  can  be  considered  as  the  husband's  surety, 
and  as  entited  to  the  rights  of  a  surety  against  the  husband 
and  his  creditors,  the  conveyance  made  for  her  benefit  must 
be  sustained. 

It  is  well  settled  in  this  State  that  where  a  wife  unites  with 
her  husband  in  conveying  her  maiden  lands  absolutely,  the 
presumption  is  that  she  gives  to  her  husband  all  her  interest 
therein,  and  it  is  insisted  that  the  same  presumption  arises 
when  she  unites  with  her  husband  in  charging  her  lands  with 
the  payment  of  his  debts,  and  that  she  does  not  thereby  be- 
come his  surety  unless  there  is  an  express  agreement  to  that 
effect. 

Counsel  do  not  refer  to,  nor  has  the  court,  in  its  researches, 
been  able  to  find,  any  decision  of  this  court,  upon  this  ques- 
tion. It  was  decided  in  England  at  an  early  day,  viz. ,  in 
1702,  in  the  case  of  Huntington  v.  Huntington^  2  Lead.  Cases 
in  Eq.  (part  2)  1922,  that  where  a  wife  unites  with  her  hus- 
band in  putting  a  mortgage  upon  her  estate  of  inheritance  for 
the  benefit  of  her  husband,  her  estate  was  only  a  surety  for 
his  indebtedness. 

In  the  English  notes  to  that  case  it  is  said  it  is  a  well-estab- 
lished general  rule  that  whenever  husband  and  wife  mortgage 
her  estate  of  inheritance  for  the  benefit  of  her  husband,  the 
wife  or  heir  will  be  entitled  after  the  death  of  the  husband  to 
have  it  exonerated  out  of  the  estate  of  her  husband,  real  and 
personal,  her  estate  being  only  considered  as  a  surety  for  his 
debt.  Even,  it  is  said,  a  creditor  of  a  wife  may,  upon  the  re- 
fusal of  her  representatives,  file  a  bill  to  obtain  such  exonera- 
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tion,  and  a  number  of  oases  are  cited  to  sustain  the  statement 
made  in  the  note,  including  decisions  made  by  Lord  Hard- 
wicke  and  Lord  Eldon. 

Lord  Chancellor  Westbury,  in  the  case  of  G  lea/ves  v.  Paine ^ 
1  De  Gex,  Jones,  and  Smith,  87,  95,  decided  in  the  year 
1863,  said:  ''The  estate  of  the  husband  being  mortgaged  in 
the  manner  here  described  for  the  husband's  debt,  the  wife 
unquestionably  assumes,  in  the  eye  of  a  court  of  equity,  the 
character  of  a  surety  for  the  husband.  Properly  speaking, 
she  is  not  a  surety,  but  she  is  so  called  by  analogy.  She  has 
title  to  call  upon  her  husband  to  exonerate  her  estate  from 
the  debt." 

The  Court  of  Appeals  of  New  York,  in  such  cases,  treats 
the  wife  or  her  estate  as  the  surety  of  her  husband,  and  holds, 
as  do  the  English  courts,  that  she  is  entitled  to  all  the  rights 
of  a  surety. 

In  the  case  of  the  Bank  of  Albion  v.  Bums  and  others^  46 
N.  Y.  170,  174,.  it  was  said:  ''The  property  of  the  wife  hav- 
ing been  mortgaged  to  secure  the  debt  of  her  husband,  she 
occupied  the  position  of  a  surety,  with  all  the  rights,  legal 
and  equitable,  incident  to  that  relation;  and  the  defendants, 
having  succeeded  by  inheritance  to  the  estate  and  interest  of 
their  mother,  occupy  the  same  position,  and  are  entitled  to 
every  defense  which  could  have  availed  the  original  mortga- 
gor had  she  lived.  Oahn  v.  Niemcericz^  11  Wend.  312; 
Looiner  v.  Wheelwright^  3  Sand.  Ch.  Rep.  135;  Smith  v. 
Toivnsend,  25  N.  Y.  479." 

In  Zoorner  v.  Wheelwright^  3  Sand.  Ch.,  at  page  135,  it  is 
said:  "I  see  no  reason  why  a  different  rule  should  be  applied 
to  the  wife's  case  from  that  which  is  applied  in  other  instan- 
ces of  principal  and  surety.  If  I  mortgage  my  farm  to  se- 
cure my  friend's  debt,  and  the  creditors  know  it  is  my  farm, 
I  become  surety  for  my  friend,  and  the  creditor  is  bound  to 
respect  that  relationship.     The  law  indulges  him  in  no  pre- 
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sumption  that  I  intend  to  mako  a  gift  to  my  friend,  or  that 
the  debt  was  secured  in  some  way  for  the  benefit  of  my 
property.  AVhy  should  such  a  conjecture  or  presumption  be 
applied  to  the  wife  in  order  to  disparage  her  claim  as  surety  ? 
If  there  should  be  any  different  rule,  it  ought  rather  to  pro- 
vide an  inference  in  her  favor  thai^  to  strain  a  point  against 
her." 

Clancy,  in  his  work  on  the  Rights  of  Married  Women,  says : 
**If  wife  join  her  husband  in  a  mortgage  of  her  real  estate 
(also  of  her  separate  estate)  for  his  debt,  she  will  be  considered 
in  equity  as  his  creditor."  Clancy's  Rights  of  Married 
Women,  589. 

'* Where  a  wife,"  he  says,  '* joins  her  husband  in  a  mort- 
gage of  her'estate  for  his  debt,  the  inference  drawn  by  a  court 
of  equity  from  these  circumstances  is  that  .she  intends  to  be 
repaid;  and  even  though  the  equity  of  redemption  should  be 
reserved  to  the  husband  and  his  heirs,  still  there  is  a  resulting 
trust  to  the  wife  after  the  objects  of  the  mortgage  have  been 
satisfied. "  Clancy  on  Rights  of  Married  Women,  590 ;  Bish. 
on  Law  of  Married  Women,  sec.  604. 

The  strongest  reason  urged  against  holding  that  the  wife 
under  such  circumstances  should  be  treated  as  a  surety  is  that 
it  will  encourage  the  perpetration  of  frauds  on  the  part  of 
husband  and  wife.  The  opportunity  for  fraud  in  cases  where 
the  wife  unites  vrith  her  husband  in  charging  her  real  estate 
with  his  individual  debts  cannot  be  very  great,  since  her  title 
to  her  lands  will  generally  appear  of  record,  as  will  also  the 
mortgage  or  deed  of  trust  charging  them,  and  the  creditors  of 
the  husband  will  have  all  the  necessary  means  of  ascertaining 
the  ownership  of  the  lands  and  the  character  of  the  charges 
thereon.  But  if  it  were  otherwise,  the  wife  cannot  be  deprived 
of  her  rights  simply  because  the  relation  between  her  and 
her  husband  may  enable  him  the  more  e^ily  to  defi*aud  his 
creditors.     The  English  courts,  as  above  shown,  treated  her 


Digitized  by  LjOOQIC 


470  FiLLEB  V.  Tyler.  [91 

Opinion. 

in  such  cases  as  surety  when  the  rules  of  the  common  law  pre- 
vailed in  all  their  rigor,  and  the  rights  of  the  wife  were  mach 
less  liberally  dealt  with  than  now. 

Both  upon  principle  and  precedent,  we  think,  that  a  mar-, 
ried  woman  who  unites  with  her  husband  by  mortgage,  or 
deed  of  trust,  in  charging  her  inherited  laud  with  the  indi- 
vidual debts  of  her  husband,  should  be  considered  as  the  sure- 
ty of  her  husband  and  entitled  to  all  the  rights  of  a  surety 
in  the  absence  of  any  agreement  to  the  contrary. 

In  this  case  the  consideration  furnished  by  the  wife  was 
ample  for  the  settlement  made  upon  her  by  her  husband,  and 
the  Circuit  Court  rightly  held  that  the  deed  of  settlement 
was  valid. 

It  is  claimed  by  the  appellant  that  the  settlement  made 
upon  Mrs.  Tyler  by  her  husband  cannot  be  sustained  upon 
the  ground  that  she  was  his  surety,  because  no  such  case  is 
made  in  her  bill.  It  is  true,  the  bill  is  based  chiefly  upon  the 
agreement  between  her  and  her  husband  alleged  to  have  been 
made  in  the  year  1885,  but  the  facts  which  show  that  she 
was  her  husband's  surety  are  fully  stated  in  the  bill,  and  it  is 
also  distinctly  alleged  that  she  was  his  surety,  and  she  asks 
for  all  the  protection  to  which  she  is  entitled  as  surety.  It 
would  have  been  better  pleading  to  have  stated  her  case  as 
surety  more  fully,  but  we  think  the  allegations  and  prayer 
of  the  bill  are  sufficient  to  entitle  her  to  the  relief  granted  her 
by  the  Circuit  Court. 

The  appellant  insists  that,  if  it  be  held  that  such  convey- 
ance is  valid,  and  that  Mrs.  Tyler  became  the  owner  of  the 
property  thereby  conveyed  for  her  own  separate  use,  free 
from  the  debts  of  her  husband,  still  she  is  bound  for  the  judg- 
ment of  the  Patapsco  Guano  Company  against  her  husband 
and  the  appellant,  and  which  has  been  paid  by  the  latter, 
because  the  note  upon  which  that  judgment  is  founded  is  the 
joint  note  of  her  husband  and  herself.     This  assignment  of 
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error  cannot  be  sustained.  The  note  upon  which  the  appel- 
lant's judgment  is  founded  was  made  by  Douglas  Tyler  and 
endorsed  by  his  wife,  Mrs.  Tyler,  and  at  the  time  the  note 
was  made  and  endorsed  she  owned  no  separate  estate.  This 
note  was  executed  and  endorsed  prior  to  July,  1890,  when 
the  deed  of  settlement  was  made.  The  agreement  set  up  in 
the  bill  between  Mrs.  Tyler  and  her  husband,  by  which  he 
nndertook  to  make  a  settlement  upon  her,  was  prior  to  the 
execution  and  endorsement  of  the  note,  but  that  agreement 
was  not  proved,  and  no  rights  were  acquired  under  it  by  the 
wife.  Unless  the  wife  had  the  power  to  charge  her  separate 
estate  acquired  after  the  note  was  so  endorsed  upon  which 
appellant's  judgment  was  founded,  the  note  was  a  mere  nullity 
as  to  her.  The  agreements  of  a  married  woman  differ  from 
contracts  proper,  inasmuch  as  they  give  rise  to  no  personal 
remedy  against  the  married  woman,  but  only  to  a  remedy 
against  her  separate  estate. 

This  court  held  in  Crockett  v.  Doriot^  85  Va.  240,  that  the 
atdiutary  separate  estate  of  a  married  woman  could  not  be  sub- 
jected for  her  engagements  entered  into  prior  to  the  acquisi- 
tion of  such  estate.  There  does  not  seem  to  be  any  reason 
why  the  rule  should  be  different  in  the  case  of  her  equitahle 
separate  estate. 

The  ground  upon  which  courts  of  equity  have  subjected  her 
equitable  separate  estate  for  her  engagements  has  been,  that 
both  she  and  the  party  with  whom  she  made  her  engagements 
dealt  with  reference  to  her  existing  separate  estate.  Mr. 
Pomeroy  lays  down  what  seems  to  be  the  correct  rule  upon 
the  subject,  as  follows :  *  *  If  a  married  woman,  having  sepa/rate 
estaie^  enters  into  an  engagement,  which,  if  she  were  2^  feme 
sole^  would  constitute  a  personal  obligation  against  her,  and 
in  entering  into  such  engagement  she  purports  to  contract, 
not  for  her  husband  {i.  e.^  not  in  behalf  of  her  husband  as  his 
agent),  but  for  herself  and  on  the  credit  of  her  separate  estate. 
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and  it  was  so  intended  by  her,  and  so  understood  by  the 
person  with  whom  she  is  contracting,  that  constitutes  an  obli- 
gation for  which  the  person  with  whom  she  is  contrating  has 
the  right  to  make  her  separate  estate  liable."  3  Pomeroy 
Eq.  Jur.j  sec.  1121. 

Tested  by  this  rule,  it  is  clear  that  the  equitable  separate 
estate,  acquired  after  her  engagements  had  been  entered  into, 
cannot  be  subjected  for  their  payment ;  for,  neither  she  nor 
the  party  with  whom  she  entered  into  the  engagements  can 
be  presumed  to  have  dealt  with  reference  to  what  did  not 
exist  when  the  engagements  were  made. 

We  are  of  opinion  that  the  contracts  or  engagements  of  a 
married  woman  can  be  enforced  against  the  equitable  separate 
estate  ouly  which  she  held  at  the  time  of  entering  into  the 
engagement,  or  so  much  thereof  as  she  owns  when  decree  is 
rendered,  and  not  against  equitable  separate  estate  which  was 
acquired  after  the  time  of  making  the  engagement. 

We  are  of  opinion  that  there  is  no  error  in  the  decree  com- 
plained of,  and  that  it  should  be  affirmed. 

Affibmed. 
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Shipman  v.  Fletcher. 
June  13,  1895. 

Chancery  Practice — Commisgioners  in  Chancery. — Commissioners  in  chan- 
cery are  appointed  to  assist  the  court,  not  to  supplant  it,  and  their  entire 
work  is  always  subject  to  revision  by  the  court,  or  the  judge  in  vacation. 
While  a  court  of  equity  may  avail  itself  of  the  aid  of  its  commissioners, 
it  cannot  abdicate  its  authority  or  powers,  nor  surrender  to  any  one  the 
performance  of  its  judicial  functions. 

Chancery  Practice — Report  of  Commissioner — Weight  given. — The  report 
of  a  commissioner  in  chancery,  even  where  the  evidence  is  conflicting, 
is  not  entitled  to  the  weight  of  the  verdict  of  a  jury.  The  functions  of 
a  commissioner  and  of  a  jury  are  entirely  difierent.  Courts  of  chancery 
find  and  decide  both  the  law  and  the  facts ;  juries  are  the  triers  of  the 
facts  only. 

Chancery  Practice — Report  of  Commissioner —  Weight  given — Exceptions — 
Duty  of  Court. — ^The  report  of  a  commissioner  in  chancery  is  prima  fade 
correct,  and  objection  to  it  miist  be  raised  by  exceptions.  When  this  is 
done,  it  is  the  duty  of  the  court  to  examine  the  evidence  returned  by 
the  commissioner,  and  upon  which  his  conclusions  are  based,  and  review 
his  conclusions.  If  the  evidence  has  not  been  taken  by  the  commis- 
sioner, nor  in  his  presence,  the  court  has  the  same  means  of  ascertaining 
the  truth  as  the  commissioner,  and  is  more  competent  to  pass  on  the 
evidence,  and  draw  correct  conclusions.  If  the  evidence  consists  of 
depositions,  and  has  been  taken  by  the  commissioner  or  in  his  presence, 
and  is  conflicting,  and  his  conclusions  are  clearly  supported  by  compe- 
tent and  unimpeached  witnesses,  his  report  will  not  be  disturbed,  unless 
it  is  clear  that  the  weight  of  the  testimony  is  contrary  to  his  conclu- 
sions. But,  even  in  such  case,  the  court  will  review  and  weigh  the 
evidence,  and  if  not  satisfied  with  the  findings  of  the  commissioner  will 
overrule  them.  The  report  will  only  be  accepted  as  conclusive  when 
the  testimony,  though  conflicting,  is  evenly  balanced,  and  the  report  is 
supported  by  the  testimony  of  competent  and  unimpeached  witnesses.  * 
Vol.  xci — 60 
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4.  Chancery  Practice — Commissioner's  Report— Final  Decree — Motion  under 

Section  345 1  of  the  Code, — Where  a  final  decree  has  been  entered  in  a 
cause  confirming  the  report  of  a  commissioner,  without  exception  or 
objection,  the  appellate  court  will  not  reverse  such  decree  for  errors 
alleged  in  said  report  and  not  appearing  on  the  face  of  it.  And  in  a 
litigated  case  such  errors  cannot  be  corrected  by  the  trial  court  on  motion 
under  section  3461  of  the  Code.  This  section  provides  for  the  correction 
of  errors  generally,  on  a  judgment  by  default  or  bill  taken  for  confessed, 
and  for  misprisons  of  the  clerk,  or  clerical  misprisons  of  the  judge, 
where  the  judgment  may  be  safely  corrected  in  the  manner  prescribed 
by  that  section.  It  has  no  application  to  errors  in  the  reasoning  and 
conclusions  of  the  court  about  contested  matters. 

5.  Judgment— JVe«x7np/ion. — The  judgment  of  a  court  of  competent  jurisdic- 

tion is  presumed  to  be  right  until  the  contrary  is  shown.  An  appellate 
court  will  not  overturn  such  judgment  unless  it  is  shown  to  be  wrong. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of 
Alexaniria,  pronounced  February  27,  1892,  in  a  suit  in  chan- 
cery, wherein  the  appellant  was  the  complainant,  and  the 
appellee  was  the  defendant. 

Affirmed, 

The  opinion  states  the  case. 

TT.   WillougKby  and  John  W,  Daniel^  for  the  appellant. 

Edmund  Burke ^  A,  W.  Armstrong  and  Staples  i&  Munford^ 
for  the  appellee. 

RiELY,  J. ,  delivered  the  opinion  of  the  court. 

This  is  the  sequel  of  the  case  of  Shipmcm  v.  Fletcher^ 
reported  in  82  Va.  601,  and  in  83  Va.  349. 

By  the  first  decision  made  by  this  couit  (82  Va.  601),  the 
award  of  John  A.  Baker  and  F.  L.  Moore,  to  whose  arbitra- 
tion William  Fletcher  and  John  J.  Shipman  had  submitted  all 
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matters  of  indebtedness  between  them,  except  such  as  arose 
from  the  work  done  by  them  on  the  James  Creek  Canal, 
was  set  aside  and  annulled,  and  the  matters  embraced  by  the 
arbitration  directed  to  be  referred  by  the  Circuit  Court  to  one 
of  its  commissioners  in  chanrjery  for  account  and  report. 

While  the  appeal  assailing  the  validity  of  the  award  was 
pending  in  this  court,  an  account  was  taken  and  settled  and 
report  thereof  made  to  the  Circuit  Court,  by  a  special  com- 
missioner appointed  by  it  for  the  purpose,  of  the  matters  of 
indebtedness  between  Shipman  and  Fletcher  growing  out  of 
the  James  Creek  Canal  contract.  In  taking  and  settling  this 
account,  the  commissioner  excluded  from  consideration  all 
matters  embraced  in  the  arbitration,  because  they  had  been 
adjudicated,  and  were  covered  by  the  award.  The  second 
appeal  was  taken  from  the  decree  of  the  Circuit  Court  affirm- 
ing the  report  of  the  special  commissioner  and  was  based  on 
the  ground  that  the  commissioner  had  erred  in  not  considering 
and  embracing  in  his  settlement  all  the  partnership  transactions 
between  the  parties,  which  were  alleged  to  be  so  connected 
and  related  as  to  cause  injustice,  if  settled  separately.  By  the 
decision  of  this  court  on  this  appeal  (83  Va.  349),  the  decree 
of  the  Circuit  Court  confirming  the  report  of  the  special  com- 
missioner, was  reversed,  and  an  account  directed  to  be  taken 
of  all  of  said  matters,  as  well  those  embraced  in  the  arbitration 
as  those  done  under  the  contract  for  the  James  Creek  Canal. 

In  pursuance  of  these  mandates  of  this  court,  the  Circuit 
Court  by  its  two  decrees  of  March  21,  1887  and  June  2,  1887, 
appointed  John  S.  Fowler  a  special  commissioner  to  take, 
settle  and  make  report  of  all  of  said  matters  between  John  J. 
Shipman  and  William  Fletcher.  The  commissioner,  upon 
such  settlement,  brought  William  Fletcher  in  debt  to  John  J. 
Shipman  in  the  sum  of  $14,457.28  with  interest  thereon  from 
April  1,  1876.  To  this  report,  eighteen  exceptions  were  taken 
by  John  J.  Shipman,  and  fifty-five  by  WiUiam  Fletcher.    Some 
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of  the  exceptions  of  each  party  were  sustained  and  the  others 
overruled  by  the  court,  and  the  commissioner  directed  to  re- 
form his  report  in  accordance  with  the  rulings  of  the  court. 
His  report,  when  reformed,  brought  J.ohn  J.  Shipman  in  debt 
to  William  Fletcher  in  the  sura  of  $500.33  with  interest  from 
April  1,  1877.  To  the  reformed  report,  the  plaintiff  John  J. 
Shipman,  filed  thirty  exceptions,  and  the  defendant  William 
Fletcher  filed  six. 

A  part  of  these  exceptions  were  sustained  and  the  others 
oven  u  led.  After  giving  the  credits  and  making  the  deduc- 
tions made  necessary  by  the  disposition  by  the  court  of  the 
exceptions,  a  balance  of  $828.88,  with  interest  thereon  from 
April  1,  1887,  was  ascertained  to  be  due  from  John  J.  Ship- 
man  to  William  Fletcher,  and  for  this  sum  and  the  costs  of 
the  suit  a  decree  was  entered  by  the  court  in  favor  of  William 
Fletcher  against  John  J.  Shipman.  From  this  decree  John  J. 
Shipman  obtained  an  appeal  from  this  court. 

The  account,  settled  and  returned  Dy  Commissioner  Fowler, 
was  made  up  not  only  from  the  books  and  papers  produced 
before  him  by  the  parties,  but  also  from  the  depositions  of 
witnesses.  Much  of  the  testimony  of  the  witnesses  is  very 
conflicting  and  eminently  unsatisfactory.  It  was  earnestly 
argued  and  pressed  with  much  force  upon  the  attention  and 
consideration  of  the  court  that  the  matters  which  the  com- 
missioner was  called  to  pass  upon  and  settle,  being  matters  of 
fact,  the  court  should  have  accepted  his  findings  as  conclusive, 
overruled  the  exceptions  taken  to  his  report,  and  confirmed  it, 
and  decreed  according  to  the  indebtedness  ascertained  by  the 
commissioner. 

This  argument  involves  the  consideration  of  the  office  of  a 
commissioner  in  chancery,  and  the  weight  and  effect  to  be 
given  by  the  court  to  his  report. 

In  a  suit  in  equity,  unlike  in  an  action  at  law,  matters  of 
fact  as  well  a^  questions  of  law  are  by  the  constitution  and 
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immemorial  practice  of  the  court  determined  and  adjudicated 
by  it.  It  is  impracticable  for  the  chancellor  to  investigate  the 
matters  of  fact  arising  in  a  cause  and  take  the  testimony  to 
that  end;  to  state  and  settle  the  necessary  accounts,  which 
are  often  very  complicated ;  to  ascertain  and  classify  the  liens 
upon  the  property ;  and  to  perform  other  functions  of  a  simi- 
lar nature  necessary  to  the  proper  adjudication  of  the  matters 
of  law  and  fact  arising  in  the  varied  and  important  litigation, 
which  pertains  to  its  jurisdiction. 

Commissioners  in  chancery  are  appointed  to  assist  the  chan- 
cellor and  to  relieve  him  in  a  large  measure  of  these  and  other 
duties  incidental  to  the  progress  and  determination  of  the 
cause.  P'or  this  reason  they  have  been  aptly  termed  the 
''arms  of  the  court."'  But  from  the  very  necessity  of  their 
appointment  and  the  nature  of  their  office,  their  work  is  sub- 
ject to  the  review  of  the  court.  It  may  accept  or  reject  it, 
in  whole  or  in  part,  as  its  judgment,  upon  such  review,  may 
dictate,  whether  it  be  of  law  or  fact.  Commissioners  are  to 
assist  the  court,  not  to  supplant  it.  There  is  a  wide  difference 
between  the  trial  and  decision  of  a  suit  in  equity  and  of  an' 
action  at  law.  In  the  former,  the  court  finds  and  decides 
upon  both  the  facts  and  the  law;  while  in  the  latter  the  jury 
are  the  triers  of  the  facts,  and  the  court  expounds  the  law. 
There  is  no  proper  likeness  between  the  report  of  a  commis- 
sioner upon  matters  of  fact,  and  the  verdict  of  a  jury.  In  an 
action  at  law,  jurors  are,  under  the  law,  the  judges  of  the 
facts,  and  where  the  testimony  is  conflicting  their  verdict  is 
conclusive.  They  are  not  in  any  sense  the  agents  or  assistants 
of  a  court  of  law,  but  perform  within  their  appointed  sphere 
a  principal  function  of  judicial  trial.  The  court  has  a  limited 
revisory  power  over  their  action,  and  may,  within  certain 
limits,  set  aiide  their  verdict  and  award  a  new  trial,  but  can- 
not find  the  facts.  The  facts  are  within  the  domain  of  the 
jury,  and  the  court  may  not  entrench  upon  it.     But  not  so 
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with  the  commissioners  of  a  court  of  equity.  They  are  its 
assistants,  and  their  work  is  subject  to  the  absolute  review 
of  the  power  they  are  appointed  to  assist.  A  court  of  equity 
cannot  abdicate  its  authority  or  powers,  nor  confide  nor  sur- 
render absolutely  to  any  one  the  performance  of  any  of  its 
judicial  functions.  It  may  rightfully  avail  itself  of  the  eyes 
and  arms  of  its  assistants  in  the  proper  preparation  for  judicial 
determination  of  the  many  complicated,  difficult,  and  intri- 
cate matters  upon  which  its  judgment  is  invoked,  but  in  it 
resides  the  authority,  and  to  it  solely  belongs  the  responsi- 
bility, to  adjudicate  them.  In  it  remains  the  right  to  form 
its  own  conclusions  from  the  results  laid  before  it  by  its  com- 
missioners, and  to  pronounce  its  own  judgments.  Their  entire 
work  is  subject  to  its  review,  consideration,  and  judgment, 
and  it  is  in  no  wise  precluded  from  doing  so  by  their  findings 
or  conclusions.  There  is  no  propriety,  therefore,  as  is  fre- 
quently claimed  should  be  done,  in  holding,  that,  where  the 
evidence  is  conflicting,  the  report  of  a  commissioner  in  chan- 
cery is  entitled  to  the  same  weight  and  should  be  given  the 
same  effect  as  the  verdict  of  a  jury. 

While  the  court  possesses  this  absolute  power  of  review,  it 
is  the  practice  to  accept  the  report  ^^  prima  facie  correct  and  to 
adopt  it,  unless  there  is  dissatisfaction  with  the  report,  and 
the  dissatisfaction  is  expressed  in  the  form  of  exceptions  filed 
to  it.  2  Robinson's  Old  Prac,  383;  Peters  v.  NeviZie^s  trvs- 
tee  et  ah,,  26  Gratt.  549,  559;  CraUe  v.  CraUe,  84  Va.  198, 
201 ;  National  Bank  of  the  Metropolis  v.  Spra^gue^  23  N.  J. 
Eq.  81;  and  Van  Ness  v.  Van  Ness,  32  K  J.  Eq.,  670.  The 
alleged  error  must  in  this  way  bo  brought  to  the  attention  of 
the  court.  When  this  is  done,  it  is  both  the  province  and 
the  duty  of  the  court  to  examine  the  evidence  and  review  the 
conclusions  of  its  commissioner,  provided  the  evidence  on 
which  his  conclusions  are  based,  is  returned  with  his  report, 
or  the  proper  steps  are  taken  to  put  it  before  the  court. 
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Jacques  et  als.  v.  M.  E.  Church  et  als,^  2  Johns,  Ch.  K.  543; 
and  Jackson  v.  JacksorCs  Ex^or^  3  jST.  J.  Eq.  96. 

The  court  is  presumed  to  be  more  competent  to  pass  upon 
the  evidence  and  draw  correct  conclusions  from  it  than  the 
commigsioner.  Where  the  testimony  of  the  witnesses  is  not 
taken  by  the  commissioner  or  in  his  presence,  the  same  ave- 
nues to  the  truth  and  to  the  right  are  open  to  the  court  as  to 
the  commissioner.  All  the  evidence  is  in  writing,  and  the 
court,  by  special  training,  learning,  and  experience,  is  better 
qualified  to  analyze,  discriminate,  and  weigh  it,  and  draw 
correct  conclusions  from  it,  than  the  commissioner,  who  is 
frequently  neither  a  lawyer,  nor  a  skilled  accountant. 

When  the  evidence  consists  of  the  depositions  of  witnesses, 
and  they  are  taken  by  the  commissioner  or  in  his  presence,  he 
would  have  the  advantage  of  noting  the  demeanor  of  the  wit- 
nesses and  their  manner  of  testifying,  which  is  important  in 
judging  of  their  credibility  and  the  weight  to  be  attached  to 
their  evidence  when  they  contradict  each  other. 

When,  therefore,  the  commissioner  has  seen  and  examined 
the  witnesses,  and  the  testimony  is  conflicting,  and  his  con- 
clusions are  clearly  supported  by  competent  and  unimpeached 
witnesses,  the  court  will  not  set  aside  or  disturb  his  report, 
unless  the  weight  of  the  testimony  which  is  contrary  to  his 
conclusions  is  such,  on  account  of  the  number  of  the  witnesses 
and  the  nature  of  their  evidence,  as  to  make  it  clear  that  the 
commissioner  has  erred.  Haulenbeck  v.  Cronkright^  23  N. 
J.  Eq.  409;  and  Clarke.  Condit,  21  N.  J.  Eq.  322.  But  even 
in  such  case,  the  court  will  review  and  weigh  the  evidence, 
and  if  not  satisfied  that  the  commissioner  has  reached  a  right 
conclusion,  will  overrule  his  finding.  Holmes  v.  Holmes^  18 
N.  J.  Eq.  141;  Boyd  <&  Go.  v.  Gunnison  c&  Go.,  14  W.  Va. 
1.  These  views  of  the  office  of  a  commissioner  in  chancery, 
and  of  the  weight  and  effect  to  be  given  to  his  report,  seem 
to  us  in  accordance  with  right,  and  best  calculated  to  attain 


Digitized  by  LjOOQIC 


480  Shipman  V,  Fletcher.  [91 

Opinion. 

the  ends  of  justice;  to  be  in  accordance  with  the  high  and 
responsible  duties  of  the  chancellor,  and  with  the  special 
duties  of  the  commissioner.  They  are  also  in  accord  with  the 
decisions  of  courts  of  the  highest  respectability,  and  of  the 
greatest  weight  and  influence.  Khnberlt/  v.  Arms,  129  U.  S. 
512;  WorralVs  Appeal,  110  Pa.  St.  349,  362;  Bmjd  d?  Co.  v. 
Gunnhon  db  Co.,  14  W.  Va.  1 ;  Handy  v.  Scott,  26  W.  Va.  710 ; 
Smith  V.  Yolr,  27  W.  Va.  639,  and  2  Barton's  Ch.  Pr.  656. 

In  Kimhedy  v.  Arms,  supra,  Justice  Field,  in  delivering 
the  opinion  of  the  court,  said:  ''The  information  which  he'' 
(a  master  in  chancery)  "may  communicate  by  his  findings  in 
such  cases,  upon  the  evidence  presented  to  him,  is  merely 
advisory  to  the  court,  which  it  may  accept  and  act  upon,  or 
disregard  in  whole  or  in  part,  according  to  its  own  judgment 
as  to  the  weight  of  the  evidence.  *  *  *  It  cannot  of  its 
own  motion,  or  upon  the  request  of  one  party,  abdicate  its 
duty  to  determine  by  its  own  judgment  the  controversy  pre- 
sented, and  devolve  that  duty  upon  any  of  its  oflScers. 

In  Holmes  V.  Holmes,  supra,  in  considering  the  finding  of 
its  commissioner  upon  a  question  of  fact,  where  the  evidence 
was  very  conflicting,  the  chancellor  said:  "Did  the  master 
arrive  at  a  correct  conclusion  from  the  evidence?  To  deter- 
mine this  it  is  necessary  to  review  and  weigh  the  evidence. 
For  this  reason,  the  master's  report  is  entitled  to  no  special 
consideration  beyond  the  soundness  of  his  reasoning,  and  the 
advantage  of  seeing  the  demeanor  of  the  witnesses  while  ex- 
amined, which  is  of  importance  in  judging  of  their  credibility, 
when  they  contradict  each  other.  But  the  report  has  not  the 
position  of  the  verdict  on  a  motion  for  a  new  trial  in  courts 
of  law.  That  will  not  be  set  aside  merely  because  the  court 
would  have  come  to  a  different  conclusion  fiom  the  evidence." 
And  the  chancellor  in  that  case,  while  admitting  that  the 
testimony  in  regard  to  the  matter  under  consideration  was 
"painfully  conflicting"  reviewed  it,  and  arrived  at  a  result, 
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which  he  expressed  to  be  entirely  satisfactory  to  himself,  and 
yet  different  from  that  reached  by  the  master. 

Counsel  for  the  appellant,  in  the  brief  and  especially  in  the 
oral  argument,  in  support  of  their  contention  that  the  report 
of  a  commissioner,  where  the  evidence  is  coBflicting,  is  to  be 
accepted  as  conclusive,  cited  and  relied  on  several  cases  de- 
cided by  this  court.  We  have  been  at  the  pains  of  examining 
and  considering  not  only  such  as  were  cited,  but  all  others 
that  could  be  found  bearing  on  the  question  under  discussion. 
We  are  not  certain  that  they  were  intended  to  lay  down  a 
different  rule  as  to  the  weight  to  be  given  to  the  report  of  a 
commissioner  than  we  have  above  indicated;  but  if  so,  we 
have  no  hesitation  in  qualifying  it  in  accordance  with  the 
vie w^  we  have  herein  expressed.  The  question  in  the  origi- 
nal case  of  Bowers^  Adm^r  v.  Bovvers  et  als,^  29  Gratt.  697, 
to  which  all  the  other  cases  refer,  was  not  what  weight  or 
effect  should  be  given  to  the  report  of  a  commissioner  in 
chancery,  but  whether  an  attorney  could  act  as  such  commis- 
sioner in  a  suit  in  which  he  was  of  counsel.  It  was  rightly  and 
wisely  decided  that  he  could  not.  The  commissioner,  like 
the  judge,  must  be  wholly  disinterested.  He  must  be  free 
from  all  suspicion  of  interest  or  liability  to  bias.  '  In  discus- 
sing the  importance  of  the  oflSce  of  commissioner  in  chancery 
and  the  responsible  duties  often  devolving  upon  him,  the 
learned  judge  who  delivered  the  opinion  of  the  court,  by  way 
of  illustrating  and  enforcing  how  necessary  it  was  that  the 
commissioner  should  be  wholly  impartial,  said:  '* He  is  con- 
fronted with  the  witnesses ;  he  sees  their  deportment,  their 
manner  of  testifying,  their  capacity  for  recalling  and  accu- 
rately detailing  past  occurrences,  whereas  the  court,  which 
only  sees  the  testimony  on  paper,  is  denied  the  opportunity 
of  applying  these  obvious  tests  of  accuracy  and  fidelity. 

'*  When,  therefore,  a  question  of  fact  is  referred  to  a  commis- 
sioner, depending  upon  the  testimony  of  witnesses  conflicting 
Vol.  xoi — 61 
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in  their  statements  and  differing  in  their  recollection,  the  court 
must,  of  necessity,  adopt  his  report,  unless  in  a  case  of  pal- 
pable error  or  mistake."  We  do  not  understand  that  it  was 
here  intended  to  declare  or  prescribe  a  rule  by  which  courts 
should  be  guided  in  dealing  with  the  report  of  a  commis- 
sioner. It  is  obvious  from  the  language  used  that  it  was  not 
intended  to  declare  that  the  report  should  be  conclusive,  be- 
cause of  conflict  in  the  testimony,  in  a  case  where  the  testimony 
was  not  taken  by  the  commissioner,  nor  the  witnesses  seen  by 
him  when  giving  their  testimony;  for  in  such  case,  he,  as 
well  as  the  court,  only  sees  the  testimony  on  paper,  and  the 
court  has  equal  opportunity  with  Mm  of  judging  of  the  credi- 
bility of  the  witnesses.  Yet  the  statement  relied  on  for  the 
contention  of  the  counsel  of  the  appellant  is  without  qualifica- 
tion. If  the  court  had  intended,  in  the  case  cited,  to  declare 
a  rule  of  such  broad  application  as  is  claimed  by  them,  that 
the  report  of  the  commissioner  must  be  accepted  as  conclusive 
when  the  testimony  is  conflicting,  then,  out  of  regard  for  con- 
sistency, it  would  at  least  have  limited  it  to  cases  where  the 
commissioner  personally  examined  the  witnesses  or  saw  them 
when  testifying.  But  the  court  did  not  mean  to  declare  or 
prescribe  any  rule.  Whether  the  report  was  to  be  accepted 
as  conclusive  in  all  cases  of  conflict  of  testimony,  or  in  what 
cases  of  conflict  of  testimony  the  court  should  not  interfere 
with  it,  or  whether  the  court  should  not  in  all  cases  examine 
and  weigh  the  testimony  to  test  the  correctness  of  the  con- 
clusion of  the  commissioner,  was  not  the  question  there  in- 
volved, nor  the  subject  of  the  decision. 

That  was  not  in  the  mind  of  the  court,  or  the  learned  judge 
who  delivered  the  opinion.  It  was  merely  a  general  statement 
to  illustrate  the  dignity  and  importance  of  the  office  of  com- 
missioner in  chancery,  from  which  we  do  not  mean,  by  any- 
thing stated  in  this  X)pinion,  in  any  wise  to  detract. 

We  do  not,  therefore,  think  that  the  case  of  Bowers^  Adm?T 
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V.  Bowers  et  als. ,  supra^  is  authority  for  the  rule  contended 
for.  The  statement  there  made,  .which  it  is  attempted  to  give 
such  general  application,  may  possibly  have  been  so  applied 
in  the  subsequent  cases,  {Stitart^  Palmer  cfe  Co.  v.  Hendricks 
etals.,  80  Va.  601;  Jones  v.  Degge,  84  Va.  685;  Porter  v. 
Young^  85  Va.  49;  Robinson  v.  AUen^  85  Va.  721;  Bowden 
V.  Parrish^  86  Va.  69 ;  Armentrout  et  cd.  v.  Shafer^  89  Va. 
566;  Magarity  Y.  Succop^s  AdmW^  90  Va.  561;  and  Moore 
et  cd.  V.  Butler  et  al.^  90  Va.  683),  in  which  it  is  quoted  for 
such  rule.  Apparently  this  is  true.  It  is  not  however  wholly 
clear.  But  if  it  was  intended  in  these  cases  to  lay  down  a  rule 
so  general  and  of  such  broad  application  as  contended  for,  we 
are  well  satisfied  from  the  reports  of  this  court,  that  it  is 
contrary  to  the  practice  in  chancery  prevailing  prior  thereto, 
and  is  calculated  to  work  injustice. 

It  would  be  giving  too  great  weight  to  the  findings  of  the 
commissioner,'  and  supplant  the  authority  of  the  court.  So, 
if  the  <^e^  referred  to,  were  intended  ta  prescribe  so  broad 
a  rule,  we  would  be  constrained  to  withhold  our  assent  from 
it,  and  return  to  the  long  established  practice  in  this  State, 
that  the  report  of  a  commissioner  is  always  subject  to  review 
by  the  court,  and  only  to  be  accepted  as  conclusive  when  the 
testimony,  though  conflicting,  is  evenly  balanced,  and  the 
report  is  supported  by  the  testimony  of  competent  and  unim- 
peached  witnesses.  A  diflferent  rule,  such  as  was  contended 
for  by  the  counsel  of  the  appellant,  would  be  a  convenient 
one,  save  the  court  from  much  labor,  and  often  relieve  it  of 
an  arduous  and  irksome  task,  but  it  would  be  inconsistent  with 
our  views  of  the  nature  of  the  office  of  chancellor  and  his 
duty,  and  of  the  office  of  a  commissioner  in  chancery,  and 
might,  and  often  would,  defeat  the  right.  The  commissioners 
in  this  State  are  generally  lawyers  or  other  competent  men, 
who  are  both  skilled  accountants  and  also  capable  of  weighing 
testimony  and  drawing  correct  conclusions  from  it,  but  it  is 
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nevertheless  true  that  there  are  some  communities  where  it  is 
not  always  practicable  to  appoint  to  the  olRce  capable  and 
proper  men.  We  cannot  concede,  therefore,  that  because  the 
testimony  in  the  case  at  bar  is  conflicting,  the  judge  of  the 
Circuit  Court  erred  in  not  accepting  the  report  of  the  com- 
missioner as  conclusive,  but  considered  the  exceptions  to  it, 
examined  the  evidence,  and  reached  a  conclusion  adverse  to 
the  finding  of  the  commissioner.  A.  great  part  of  the  testi- 
mony was  taken  before  the  appointment  of  the  commissioner, 
and  before  he  had  any  connection  with  the  case.  He  had  no 
opportunity  to  see  those  witnesses,  or  to  observe  their  manner 
of  testifying.  He  thus  possessed  no  advantage  over  the  judge 
of  the  court  in  judging  of  their  testimony  and  the  conclusions 
to  be  drawn  from  it. 

The  record  shows  that  the  reports  of  the  commissioner  were 
not  acted  upon  during  the  session  of  the  court,  when,  on  ac- 
count of  the  pressure  of  business  and  the  limited  time  avail- 
able for  their  consideration,  the  examination  would  neces- 
sarily have  been  imperfect,  but  that  on  the  return  of  each 
report  the  cause  was  taken  by  the  judge  for  decision  and  de- 
cree in  vacation,  that  he  might  have  ample  opportunity  t6 
consider  fully  and  carefully  the  matters  in  controversy  and  to 
decide  them  after  mature  deliberation.  His  action,  in  dispos- 
ing of  the  mjany  exceptions  taken  by  the  plaintiff  and  defen- 
dant respectively  to  the  original  and  reformed  reports,  aggre- 
gating one  hundred  and  nine,  evinces,  as  disclosed  by  his 
decrees,  great  care  and  pains.  Some  of  the  exceptions  were 
wholly  sustained  and  others  wholly  overruled,  while  others 
were  sustained  in  part  and  overruled  in  part,  and  the  parts 
sustained  or  overruled  particularly  specified,  thus  manifesting 
the  great  labor  bestowed  on  their  consideration,  the  minute- 
ness of  his  examination,  and  the  thoroughness  of  his  action. 
And  it  was  the  work  of  a  judge  of  long  and  wide  experience 
on  the  bench,  and  eminent  for  his  learning  and  ability.     The 
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result  of  his  labors,  as  heretofore  stated,  was  to  bring  John 
J.  Shipman  in  debt  to  William  Fletcher  in  the  sum  of  $828.88 
with  interest  thereon  from  April  1,  1877. 

The  partnership  between  the  parties  began  about  October 
1,  1874,  and  the  work  on  the  Canal  Koad  Contract,  out  of 
which  has  mainly  arisen  the  matters  in  dispute,  was  completed 
early  in  the  year  1876.  Within  a  short  time  thereafter,  in 
February,  1876,  John  J.  Shipman  employed  a  Mr.  Lawrence, 
an  accountant,  to  make  up  an  account  of  the  transactions  relat- 
ing to  the  said  work,  which  is  referred  to  in  the  record  as 
the  ''Lawrence  balance-sheet;"  and  this  account,  together 
with  the  partnership  books  and  papers,  was  submitted  to  John 
A.  Baker  and  James  Dailey,  who  were  selected  by  Shipman 
and  Fletcher  respectively,  to  make  a  settlement  between  the 
partners. 

These  referees,  with  the  aid  of  the  clerks,  Murray  and 
Pettis,  settled  and  balanced  the  accounts,  and  found  that 
Fletcher  was  indebted  to  Shipman  in  the  sum  of  $5,000  in 
bonds  of  the  District  of  Columbia.  This  indebtedness  was 
discharged  by  Fletcher.  Shipman  having  sometime  thereafter 
'expressed  his  dissatisfaction  with  the  result  of  the  settlement, 
he  and  Fletcher,  on  February  7,  1877,  submitted  all  matters 
between  them,  except  those  connected  with  the  work  on  the 
James  Creek  Canal,  to  the  arbitration  of  F.  L.  Moore  and  the 
said  John  A.  Baker,  who,  with  the  assistance  of  two  expert 
accountants,  one  of  them,  John  Morris,  being  selected  by 
Shipman,  and  the  other,  John  W.  Daniel,  by  the  arbitrators, 
made  a  settlement  of  the  said  matters  and  ascertained  that 
Shipman  owed  Fletcher  the  sum  of  $1,291.96.  This  award, 
as  has  been  already  stated,  was  set  aside  by  this  court.  It 
was  not  set  aside  because  the  balance  found  to  be  due  was 
erroneous,  for  its  correctness  was  not  considered,  but  solely 
for  misconduct  on  the  part  of  the  arbitrators. 

Li  December,  1877,  a  settlement  was  made  by  Pettis,  the 
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clerk,  and  a  Mr.  Kector,  who  had  been  employed  by  Ship- 
man  for  the  purpose,  of  the  transactions  pertaining  to  the 
James  Creek  Canal  Contract,  and  they  found  that  Shipman 
owed  Fletcher  $42.80,  for  which  Shipman  gave  an  order  in 
favor  of  Fletcher  in  payment,  'Mn  accordance  with  the  settle- 
ment made  by  Pettis  and  Hector,  December  8, 1877.'*  These 
settlements  were  made  when  the  transactions  to  which  they 
relate,  were  fresh  in  the  memory  of  the  partners  and  of  their 
clerks.  They  were  made  too,  when  the  partnership  book  in 
which  the  transactions  were  kept  was  in  existence  and  before 
the  arbitrators  and  persons  who  made  the  settlements.  It 
was  afterwards,  and  before  Commissioner  Fowler  had  aught 
to  do  with  the  case,  lost  or  abstracted,  about  which  there  has 
been  much  crimination  and  recrimination.  How  or  by  whom 
it  was  taken,  it  is  unnecessary  to  discuss.  The  partnership 
matters  embraced  countless  transactions,  and  involved  nearly 
a  quarter  of  a  million  of  dollars.  Out  of  any  given  number 
of  accountants  undertaking  to  adjust  them,  it  may  be  safely 
affirmed  that  no  two  of  them  would  deduce  from  the  mass  of 
materials  furnished  by  the  record  the  same  result.  The  set- 
tlements aforesaid  are  referred  to  for  the  purpose  of  showing 
how  nearly  they,  in  the  general  result,  and  the  decree  of  the 
court,  approximate  to  each  other.  It  is  asserted  in  the  peti- 
tion for  the  appeal,  and  perhaps  truly,  that  ''the  accounts 
are  of  the  most  complicated  character  that  ever  came  before 
a  court,"  so  complicated  that  "absolute  accuracy  was  im- 
possible." 

The  approximation  between  the  result  of  the  settlements 
adverted  to  and  the  indebtedness  found  by  the  court,  differ- 
ing only  a  few  hundred  dollars,  is  therefore,  all  the  more 
remarkable.  The  settlements,  considering  all  the  circum- 
stances, when  and  by  whom  they  were  made,  and  that  the 
original  book  of  the  partnership  was  then  in  existence,  are 
strongly  persuasive — certainly  until  the  contrary  is  shown — 
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that  the  amouiit  decreed  by  the  court  is  right,  or  at  least 
that  it  is  not  to  the  prejudice  of  the  appellant. 

The  judgment  of  a  court  of  competent  jurisdiction  is  justly 
entitled  to  great  weight.  It  is  always  presumed  to  be  right 
until  the  contrary  is  shown.  An  appellate  court  will  not 
overturn  it  unless  satisfied  that  it  is  wrong,  [t  devolves  on 
the  party  complaining  to  show  error,  and  to  satisfy  the  ap- 
pellate court  that  the  judgment  or  decree  complained  of  is 
wrong.  Mayor ^  c&c.j  of  Beoerly  v.  Attorney  Oeneral^  6  H. 
L.  Cases,  310,  332,  333;  Rarrrum  v.  City  of  Lynchburg^  33 
Gratt.  37;  HUl  v.  Woodwa/rd  et  als.,  78  Va.  765,  771; 
Broom's  Legal  Maxims,  mar.  p.  911.  The  controversy  here 
is  mainly  over  disputed  items  in  the  controverted  transac- 
tions between  the  parties,  [t  is  impracticable  to  discuss  them 
in  detail  in  an  opinion.  We  have  examined  the  large  record 
and  consideied  the  various  errors  assigned  and  numerous 
questions  raised,  with  all  the  care  possible.  We  have  made 
the  examination  with  the  light  afforded  by  the  very  full  oral 
argument  of  the  able  counsel  in  the  case,  and  had,  besides, 
the  benefit  of  their  elaborate  briefs. 

We  are  unable  to  say  after  full  consideration  that  the  learned 
judge  of  the  Circuit  Court  erred  in  his  disposition  of  the 
various  exceptions  taken  to  the  respective  reports  of  Commis- 
sioner Fowler  and  in  the  amount  finally  decreed  to  be  paid  by 
John  J.  Shipman  to  William  Fletcher. 

Nor  did  the  court  err  in  its  decree  of  March  24,  1892,  in 
denying  the  motion  of  the  complainant  to  correct  the  decree 
of  February  27,  1892,  by  charging  the  defendant  William 
Fletcher,  with  the  sura  of  $3,042.  It  was  claimed  that  Com- 
missioner Fowler  had  failed  through  an  oversight  to  make 
such  charge  against  Fletcher  in  his  report,  and  the  motion 
was  based  upon  a  letter  to  this  effect  written  by  the  commis- 
sioner on  March  8,  1892,  to  the  honorable  judge  of  the  Circuit 
Court  at  the  instance  of  the  counsel  for  the  complainant. 
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It  is  to  be  observed  that  the  decree,  which  it  was  attempted 
to  correct,  was  a  final  decree  entered  in  the  cause  on  February 
27,  1892;  and  that  the  letter  was  written  and  the  motion 
made  subsequent  to  the  entry  of  the  decree. 

Section  3451  of  the  Code,  under  the  provisions  of  which  the 
motion  was  made,  was  enacted  for  the  purpose  of  providing 
a  prompt  and  inexpensive  remedy  for  the  correction  of  errors 
by  the  court  that  made  them.  The  first  part  of  the  statute 
provides  for  the  correction  by  such  court  of  any  error  in  a 
judgment  by  default,  oi  in  a  decree  on  a  bill  taken  for  con- 
fessed, rendered  or  entered  by  it,  for  which  an  appellate  court 
might  reverse  it.  It  provides  for  the  correction  of  errors 
generally.  The  decree  sought  to  be  corrected  here  upon  such 
motion  was  not,  however,  entered  upon  a  bill  taken  for  con- 
fessed, but  was  entered  in  a  suit  brought  by  the  party  seeking 
to  make  the  correction  and  vigorously  defended,  and  it  is  not 
therefore  within  the  provisions  of  this  part  of  the  statute. 
By  another  part  of  the  statute  it  is  provided  that  **  the  court 
in  which  is  rendered  a  judgment  or  decree,  in  a  cause 
wherein  there  is  a  declaration  or  pleading,  cr  in  tbe  record  of 
the  judgment  or  decree,  any  mistake,  miscalculation,  a  mis- 
recital  of  any  name,  sum,  quantity,  or  time,  when  the  same  is 
right  in  any  part  of  the  record  or  proceedings,  or  when  there 
is  any  verdict,  report  of  a  commissioner,  bond,  or  other  writ- 
ing whereby  such  judgment  or  decree  may  be  safely 
amended ;  *  *  *  or,  in  the  vacation  of  the  court  in  which 
any  such  judgment  or  decree  is  rendered,  the  judge  thereof, 
may  on  the  motion  of  any  party,  amend  such  judgment  or 
decree  according  to  the  truth  and  justice  of  the  case." 

It  was  upon  this  part  of  the  statute  that  the  complainant 
relied  to  sustain  his  motion.  The  errors,  which  the  court  or 
the  judge  thereof  in  vacation  is  thereby  authorized  to  correct, 
are  not  all  the  errors  for  which  an  appellate  court  might  re- 
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verse  a  judgment  or  deci'ee,  as  is  provided  in  the  fiist  pait  of 
the  statute  in  regard  to  a  judgment  by  default  or  to  a  decree 
upon  a  bill  taken  for  confessed. 

The  particular  phraseology  of  the  provisions  classifies  and 
limits  them.  It  was  not  intended  to  cover  errors  in  the  rea- 
soning and  conclusion  of  the  court,  and  to  make  the  judge 
thereof  an  appellate  tribunal  over  himself. 

The  errors  authori2ed  to  be  corrected  by  this  particular  pro- 
vision are  misprisions  of  the  clerk  and  what  may  be  termed 
clerical  misprisions  of  the  court.  This  has  been  the  construc- 
tion heretofore  placed  upon  the  statute.  Compton  v.  Cline^ 
5  Gratt.  137;  JSent  v.  Patton^  1  Hand.  25;  Commonwealth  v. 
Winntons^  6  Hand.  546 ;  Richardson^ s  Extb  et  als,  v.  JoneSy  12 
Gratt.  53;  Dillard's  Adm'r  v.  DUlard  et  al,,  77  Va.  820, 
825;  Powell  y.  Commonwealth^  11  Gratt.  822;  Goolshy^  (&g. 
V.  St.  John^  25  Gratt.  158;  Freeman  on  Judgments,  sec.  94. 

The  real  ground  of  the  motion  was,  not  that  there  is  a  mis- 
take in  the  decree  as  to  a  matter  which  is  right  in  some  part 
of  the  record  or  proceedings  in  the  cause,  or  that  there  is  the 
report  of  a  commissioner  or  other  writing  by  which  the  decree 
may  be  safely  amended,  but  that  the  report  itself  of  the  com- 
missioner and  the  decree  based  thereon  are  erroneous  in  that 
William  Fletcher  is  not  charged  with  the  said  sum  of  $3,042. 
The  precise  question  then  is  the  propriety  or  impropriety  of 
the  charge.  Its  determination  requires  an  adjudication  by  the 
court.  To  add  to  or  to  expunge  from  a  commissioner's  ac- 
count, to  allow  or  reject  an  item  in  it,  is  a  judicial  act. 
Whether  the  said  sum  of  money  should  be  charged  to  William 
Fletcher  necessitates  the  reasoning,  deliberation,  and  judg- 
ment of  the  court.  The  object  of  the  motion,  as  is  thus  seen, 
was  not  to  correct  a  clerical  error,  if  indeed  error  there  be, 
but  to  obtain  the  adjudication  by  the  judge  of  a  matter,  upon 
which  his  judgment  had  not  previously  been  invoked  by  an 
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exception  to  the  report  of  the  commissioner,  or  otherwise. 
The  subject  of  the  motion  was  not,  therefore,  within  the  class 
of  errors  which  the  statute  empowered  the  court  or  judge, 
who  committed  them,  to  correct.  The  motion  was  properly 
denied. 

The  next  enquiry  is,  can  this  court  upon  the  appeal  here 
decide  upon  this  matter?  It  is  the  general  rule  that  the  re- 
port of  a  commissioner,  so  far  as  it  is  not  excepted  to,  is 
taken  or  admitted  to  be  correct.  No  exception  was  taken  to 
the  report  of  Commissioner  Fowler  in  respect  to  the  item  in 
controversy.  Whether  Ihe  said  sum  of  money  should  be 
charged  to  William  Fletcher  or  not  is  a  matter  which  might 
be  affected  by  extraneous  testimony.  If  an  exception  had 
been  filed  in  the  Circuit  Court  to  the  report  of  the  commis- 
sioner for  omitting  to  make  the  charge,  it  might  have  been 
met  by  testimony,  or  otherwise  shown  that  it  ought  not  to 
be  made.  It  has  been  uniformly  held  by  this  court  that  ob- 
jections to  a  decree  for  errors  in  the  report  of  a  commissioner, 
not  appearing  on  the  face  of  it,  cannot  avail  here  unless 
founded  on  exceptions  taken  to  the  report  in  the  court  below. 
Simmons  \.  Si/mmon^s  Adrrh^Vy  33  Gratt.  451;  Liberty  Sav- 
ings Ba/iikY.  CampbeUetals.y  75  Va.  634;  Peters  v.  NeviUe^s 
Trustee  et  als,,  26  Gratt.  549;  Co f  man  v.  Sangston  ei  als,^  21 
Gratt.  263;  Cole's  Committees.  'Cole's  Adm'r,  28  Gratt.  365; 
Wiinbish  and  wife  v.  Rawlin's  Ex.  et  als.^  76  Va.  48;  Ashby 
V.  Bell,  80  Va.  811;  Nichols  v.  Kane's  Adm'r,  82  Va.  309; 
McCombv.  Donald's  Adm'r,  Id.  903;  CraUe  v.  CraUe,  84 
Va.  198;  Morrison's  Ex' or  et  aZs.  v.  Ilouseholder' s  Adm^'r  et 
als.,  79  Va.  627;  2  Kobinson's  Old  Pr.  383. 

In  Peters  v.  Neville's  Trustee  et  als.,  and  in  CraUe  v.  CraUe, 
supra,  it  was  said  that  the  rule  applies  both  as  regards  the 
principles  and  the  evidence  upon  which  the  report  is  founded. 
The  only  exception  to  the  rule  is  where  the  error  is  apparent 
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upon  the  face  of  the  report  and  may  not  be  affected  by  ex- 
traneous evidence.  The  qu^tion  here  is  not  within  the  excep- 
tion. This  court,  for  these  reasons,  cannot,  under  its  long 
and  well  established  practice,  consider  the  particular  matter 
in  controversy. 

The  decree  appealed  from  is  affirmed. 

Affirmed. 
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Laoorio  and  Others  v.   Dozier. 
June  13,  1895. 

1.  Deed  op  Exchange — Omisdon  of  Name  of  one  grantee. — Where  a  deed  of 

exchange  of  land  is  made  between  two  or  more  persons,  and  he  name 
of  the  grantee  of  one  of  the  parcels  of  land  is  omitted,  the  omission 
may  be  supplied  and  effect  given  to  the  deed,  if,  on  inspection  of  the 
deed,  enough  shall  appear  to  show  in  whom  the  title  to  that  parcel 
vested.  The  deed  should  be  so  construed  as  to  give  effect  to  the  true 
intent  of  the  parties,  as  expressed  in  the  deed,  considered  in  all  its  parts, 
and  construing  the  language  used  according  to\jts  common  and  usual 
acceptation. 

2.  Deed  of  Exchange — Omission  of  Name  of   one  grantee — Case  al  Bar— 

Reformation. — In  a  deed  of  exchange  of  land,  husband  and  wife  are 
described  as  "  parties  of  the  second  part "  ;  it  is  declared  that  they  are 
seized  of  the  land  conveyed  to  the  party  of  the  first  part ;  that  the  par- 
ties of  the  first  and  second  parts  being  seized  of  their  respective  lots 
desire  to  exchange«them,  the  one  for  the  other,  and  the  usual  covenants 
of  title  are  inserted.  Apt  words  of  conveyance  are  used  and  the  party 
of  the  first  part  is  named  as  grantee  of  one  parcel  of  the  land,  but  no 
grantee  is  named  of  the  other  parcel. 
Held: 

There  is  no  ambiguity  in  the  deed,  and  it  alone  can  be  looked  to,  in  a 
court  of  law,  as  expressing  the  intention  of  the  parties,  and, 
looking  to  the  deed  alone,  the  husband  and  wife  should  be  con- 
sidered as  grantees  of  the  other  parcel.  If  by  mutual  mistake 
the  deed  fails  to  express  the  intention  of  the  parties  theret  ,  the 
remedy  is  by  bill  in  equity  to  reform  the  deed. 

3.  Adverse  Possession — Tenants  in  Common. — ^The  possession  of  one  tenement 

in  common,  though  exclusive,  does  not  amount  to  a  disseisin  of 
the  co-tenant,  nor  does  the  receipt  of  profits  and  the  payment  of 
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taxes  amount  to  an  ouster  of  such  co-tenant.  A  silent  possession,  un- 
accompanied by  acts  amounting  to  an  ouster,  or  giving  notice  of  an 
adverse  claim,  cannot  be  construed  into  adverse  possession. 

Argued  at  RichmoQcI.     Decided  at  Wytheville. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Norfolk,  rendered  October  31,  1893,  in  an  action  of  eject- 
ment wherein  the  defendant  in  error  was  the  plaintiff,  and 
the  plaintiffs  in  error  were  the  defendants. 

Affirmed. 

The  plaintiff,  in  order  to  maintain  the  issue  on  his  part, 
introduced  in  evidence  the  deed  copied  in  the  opinion,  and 
the  following  agreed  statement  of  facts:  ^^The  counsel  on 
either  side  agree  to  the  following  stale  of  facts:  That  Mahala 
n.  Dozier,  nee  Jarvis,  was  divorced  from  her  first  husband, 
Wilson  F.  Dozier,  in  the  year  1855 ;  that  the  care  and  custody 
of  their  son,  Appollos,  the  plaintiff  in  this  case,  was  given  by 
the  decree  of  divorce  to  the  father,  who  henceforth  lived  in 
Princess  Anne  comity;  that  Mahala  H.  Dozier,  nee  Jarvis, 
shortly  afterwards — about  June  24,  1857 — married  Clement 
Hill,  of  Norfolk,  and  resided  in  that  city  with  him  until  her 
death,  which  occurred  during  the  war;  that  she  left  no  will; 
that  she  saw  her  son,  the  plaintiff,  but  once  after  her  divorce 
from  his  father,  and  that  was  when  he,  at  the  age  of  six 
years,  called  on  her  in  Norfolk;  she  then  declined  to  allow 
him  to  enter  the  house  until  she  had  obtained  the  consent  of 
her  husband,  Clement  Hill,  who 'was  opposed  to  all  inter- 
course between  the  two;  that  Wilson  F.  Dozier,  the  father 
of  the  plaintiff,  died  in  the  Confederate  army,  near  Richmond, 
in  1862;  that  after  the  death  of  his  father  the  plaintiff  was 
taken  care  of  by  his  grandfather  on  his  father's  side,  Daniel 
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Dozier,  who  resided  in  Princess  Anne  coimty,  that  he,  the 
plaintiff,  attained  his  majority  on  the  30th  day  of  Apiil,  in 
the  year  1872;  that  he  continued  to  live  in  Princess  Anne 
county  until  December,  1874,  when  he  came  to  Norfolk;  that 
his  condition  in  life  has  always  been  an  humble  one,  having 
been  a  car  driver,  and  for  the  past  few  years  a  substitute 
patrolman  on  the  police  force  of  Norfolk  and  his  education 
has  been  neglected;  that  he  did  not  know  Clement  Hill  by 
sight,  nor  did  he  hear  of  anything  in  regard  to  his  mother 
after  his  visit  to  her  when  a  boy  until  1881,  when  he  was 
informed  of  her  death ;  that  the  first  intimation  that  he  re- 
ceived of  any  right  to  the  land  in  controversy  was  in  the  fall 
of  1891,  when  he  heard  that  a  tract,  including  the  land  in 
controversy,  was  conveyed  in  fee-simple  to  Clement  Hill  and 
Mahala  H. ,  his  wife,  by  Kobert  Rhea,  by  deed  dated  August 
31,  1860;  that  they,  Clement  Hill  and  Mahala  Hill  united 
shortly  afterwavds  in  conveying  a  half  of  the  tract  to  George 
Newton;  that  after  Mahala  HUl's  death  Clement  HiU  con- 
veyed a  portion  of  the  remaining  half  to  A.  Lagorio,  in 
March,  1878,  and  the  residue  to  the  same  person  in  August, 
1881,  reciting  in  said  deeds  of  conveyance  that  it  was  *part 
of  the  same  property  conveyed  by  Robert  Rhea  to  Clement 
Hill  by  deed  dated  August  31,  I860;'  that  Clement  Hill  was 
in  actual,  open,  continuous,  exclusive,  and  notorious  posses- 
sion of  the  land  from  the  time  of  Mahala' s  death  until  he  con- 
veyed it  to  A.  Lagorio;  that  during  that  time  he  received  the 
profits  and  paid  the  taxes;  that  A.  Lagorio,  and,  those  claim- 
ing under  him,  have  been  in  actual,  open,  continuous,  exclu- 
sive, and  notorious  possession  of  the  land  from  that  time  until 
the  present.  It  is  further  agreed  that  either  party  may  intro- 
duce any  documentary  evidence  that  may  be  adjudged  com- 
petent in  this  controversy,  and  that  the  action  shall  be  sub- 
mitted to  the  court  without  a  jury ;  that  the  plaintiff  would 
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testify  that  he  had  no  knowledge  or  notice  of  acts  done  in  re- 
gard to  the  property  in  controversy  until  the  fall  of  1891. 

LoYALL  &  Taylor, 
Attorneys  for  Plaintiff. 

Walke  &  Old, 
For  Lagorio' s  Devisees. 
White  &  Garnett, 
Foi  Hill's  Estate. 

The  defendants  to  maintain  the  issue  on  their  part  intro- 
duced in  evidence  a  deed  from  Wilson  Capps  &  wife,  dated 
August  12,  1854,  by  which  the  grantors  conveyed  to  Clement 
Hill  a  certain  lot  or  piece  of  land  in  the  city  of  Norfolk,  by 
metes  and  bounds ;  a  deed  from  Mary  Browne  of  the  one  part, 
and  Clement  Hill  and  Mahala  his  wife  of  the  other  part,  by 
which  the  said  Mary  Browne  granted  unto  the  said  Clement 
Hill  a  certain  lot  or  parcel  of  land  situate  in  the  city  of  Nor- 
folk on  the  corner  of  Church  and  Moseley  streets,  ^*to  have 
and  to  hold  the  said  piece,  parcel,  or  lot  of  land  to  the  said 
Clement  Hill,  his  heirs  or  assigns  forever,"  in  exchange  for 
certain  land  which  the  said  Clement  Hill  and  Mahala,  his 
wife,  by  the  same  deed  conveyed  to  the  said  Mary  Brovine; 
a  deed  from  Clement  Hill-  and  Mahala  H.,  his  wife,  to 
George  Newton,  dated  September  28,  1860,  conveying  to 
the  said  Newton  with  general  warranty  a  parcel  of  land  on 
the  west  side  of  Chapel  street,  in  the  city  of  Norfolk,  by 
general  description,  and  which  is  described  as  ^'the  same  piece 
or  parcel  of  land  which  was  sold  to  said  Clement  Hill  by 
Robert  Rhea;"  a  deed  from  Clement  Hill  and  Mahala  J.,  his 
wife,  dated  March  18,  1878,  by  which  the  grantors  convey  to 
Agostino  Lagorio,  with  general  warranty,  a  lot  or  parcel  of 
land  situate  in  the  city  of  Norfolk  which  is  described  as  ^'be- 
ginning on  the  western  boundary  of  Chapel  street,  at  a  point 
twenty-one  feet  from  the  southwest  corner  of  Chapel  and 
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Falkland  streets,"  and  with  other  general  description,  and 
declaring  in  the  said  deed  that  it  is  '^a  part  of  the  property 
wljich  was  conveyed  to  the  said  Hill  by  liobert  Ray,  deceased, 
by  deed  dated  August  31,  1860,"  &c.;  a  deed  from  said 
Clement  Hill  and  Martha  J.,  his  wife,  to  the  same  grantee, 
Agostino  Lagorio  a  certain  lot  or  parcel  of  land  '^ situated  at 
the  southwest  intersection  of  Falkland  and  Chapel  streets,  in 
the  city  of  Norfolk,  and  bounded  as  follows:"  *  *  * 
This  deed  described  the  property  as  ^' being  apart  of  the 
property  which  was  conveyed  to  the  said  Clement  Hill  by 
Robert  Ray,  by  deed  dated  August  31,  1860" — this  deed 
contains  a  covenant  of  general  warranty,  and  the  usual  cove- 
nants of  title  and  for  quiet  possession  and  against  encum- 
brances; the  will  of  Agostino  Lagorio,  admitted  to  probate 
in  the  Corporation  Court  of  the  city  of  Norfolk,  May  7,  1889, 
which  is  in  the  following  words  and  figures: 

^'I,  Agustine  Lagorio,  of  the  city  of  Norfolk  and  State  of 
Virginia,  being  of  sound  mind  and  memory,  do  make  this  my 
last  will  and  testament: 

"I  give,  devise,  and  bequeath  all  of  my  estate  of  every  de- 
scription, both  real  and  personal,  possessed  by  me  at  the  time 
of  my  death,  unto  Mary  Lagorio,  my  beloved  wife,  during 
hei  natural  life  for  the  support  and  maintenance  of  her  and 
my  following  named  children:  Virginia,  Mary,  Angelina,  Au- 
gustine, and  Cecelia  Lagorio,  or  such  children  as  may  be  liv- 
ing at  my  death ;  and  upon  the  death  of  my  wife,  I  desire 
that  all  my  real  estate  in  the  city  of  Norfolk  shall  be  held 
jointly  by  my  said  children  as  long  as  they  live,  and  that  the 
income  shaU  be  divided  equally  amongst  them,  share  and 
share  alike. 

'  'But  if  the  aforesaid  children  marry  and  have  issue,  then 
the  property  is  to  be  equally  divided  amongst  them,  but  not 
until  the  death  of  my  children.     If  my  children  die  childless. 
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then  the  last  two  living  can  dispose  of  what  property  remains 
as  they  think  best. 

"It  is  my  will  and  desire  that  my  said  wife  shall  have  the 
entire  control  and  management  of  my  whole  estate,  as  to  her 
may  seem  most  conducive  to  the  interest  of  herself  and  our 
children. 

"I  also  authorize  and  empower  my  said  wife,  as  executrix, 
to  sell  and  dispose  of  all  my  real  estate  situated  in  Norfolk 
county,  State  of  Virginia,  and,  also,  all  my  interest  in  real 
estate  situated  in  the  State  of  Michigan,  and,  to  divide  the 
profits  thereof  equally  among  my  children. 

"Lastly,  I  do  hereby  nominate  and  appoint  my  said  wife, 
Mary  Lagorio,  executrix  of  this,  my  last  will  and  testament, 
and  request  that  she  may  be  permitted  to  qualify  as  such 
without  security. 

"  In  witness  whereof  I  hereunto  subscribe  my  name,  and 
aiBx  my  seal  this  2d  day  of  April,  in  the  year  eighteen  hun- 
dred and  eighty-seven." 

The  will  of  Clement  Hill,  admitted  to  record  in  the  Corpo- 
latioE  Couit  of  the  city  of  Norfolk,  January  14,  1890,  by 
which  he  devised  and  bequeathed  to  his  wife,  Martha  J.,  aU 
of  his  estate,  real,  personal  and  mixed  (except  $100  given  to 
his  son,  George  W.)  for  life,  with  remainder  to  his  three 
daughters  in  equal  shares. 

White  i&  Garmett^  for  Hill's  devisees. 

WalJce  i&  Old^  for  the  plaintiffs  in  error,  contended: 
That  the  court  could  not  supply  the  names  of  Hill  and  wife 
as  the  grantess  from  Rhea  in  the  deed,  unless  it  was  the 
plmn  intention,  to  be  ascertained  from  the  purpose  of  the 
deed  itself  that  their  names  should  be  supplied.  3  Preston 
Abstract  of  Title,  (27)  25,  (Ed.  1828);  Bustards.  Coulter,  Cro. 
EUz.  903;  Prest.  Shep.  Touch.  65;  Eccles^,  Lmnbert,  Mays 
Vol.  xoi— 63 
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R.  38;  Spive  v.  Topham,  3  East,  115;  2  Thomas'  Coke,  (Ed. 
1836),  (243),  198,  n.  27. 

In  these  cases  where  the  name  of  the  grantee  appeared  in 
the  hahendum^  it  was  sufficient  to  show  the  intention,  and 
that  seems  to  be  as  far  as  the  courts  had  gone.  In  Spive  v. 
Topham  the  grant  was  by  mistake  to  C,  habendum  to  B,  but 
it  was  held  a  grant  to  B. 

There  was  no  express  grant  to  Hill  and  wife,  which  nega- 
tived the  intention  that  the  deed  should  so  operate,  and  all 
the  subsequent  conduct  of  Hill  showed  that  he  did  not  intend 
that  the  deed  should  so  operate.  Hill  took  charge  of  the  real 
estate  conveyed  in  exchange,  had  it  assessed  in  his  name  alone, 
collected  the  rents  and  paid  the  taxes,  and  he  and  those  claim- 
ing under  him  exercised  exclusive  dominion  over  it  for  more 
than  thirty  years,  about  twenty-eight  years  after  Mrs.  Hill's 
death,  and  about  twenty  years  after  the  appellee  became  of 
age;  and  within  one  month  after  the  deed  of  exchange  he 
and  his  wife  conveyed  by  deed  a  part  of  the  real  estate  con- 
veyed to  him  in  exchange  to  George  Newton,  in  which  it  was 
recited  that  it  was  the  same  property  that  had  been  conveyed 
to  him  by  Rhea;  and  in  1878  and  1881  he  conveyed  the  re- 
maining portion  of  the  said  real  estate,  and  in  aU  of  said  deeds 
he  conveyed  with  general  warranty. 

That  the  deed  being  a  deed  of  exchange  between  Hill  and 
wife  of  the  one  part,  and  Rhea  of  the  other  part,  there  was  a 
condition  incident  to  it  that  if  either  party  be  evicted  from 
any  part  of  the  land  he  received  by  reason  of  defect  of  the 
other's  title,  he  might  re-enter  upon  his  own  land  and  avoid 
the  exchange  in  toto,  2  Min.  Inst.,  (ed.  1877,)  page  704. 
That  therefore  the  titles  of  the  two  estates  conveyed  were 
dependent,  the  one  upon  the  other;  that  the  lot  conveyed  by 
Hill  to  Rhea  was  owned  by  Hill  alone  in  fee,  his  wife  having 
no  interest  in  it  except  that  of  contingent  right  of  dower, 
and  she  was  joined  in  the  deed  of  exchange  for  the  purpose 
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only  of  barring  that  contingent  right,  and  to  preclude  her  from 
electing,  if  she  survived  hei  husband,  in  which  lot  she  might 
claim  dower.  2  Min.  Inst.,  128;  1  Lomax's  Digest,  (84),  101; 
and  that  there  was  no  intention  to  make  the  deed  serve  the 
double  purpose  of  effecting  an  exchange  with  Rhea  and  also  a 
settlement  upon  Mrs.  Hill,  especially  as  the  husband  and  wife 
were  (at  that  time)  deemed  one  peison  at  law  and  neither  could 
make  a  conveyance  directly  to  the  other.  1  Min.  Inst.^  (ed. 
1876),  319.  And  it  was  not  shown  that  Mrs.  Hill  was  in  any 
way  entitled  to  such  a  settlement.  That  the  recital  in  the 
deed,  ''Whereas  the  said  Clement  Hill  and  Mahala  H.,  his 
wife,  are  seised  of  a  certain  lot,"  the  same  that  was  conveyed 
to  Ehea,  did  not  operate  as  a  conveyance  of  a  moiety  in  said 
lot  to  the  said  Mahala  H. ,  nor  did  it  conclude  Hill  and  those 
claiming  under  him,  because  it  did  not  state  the  character  of 
the  seisin;  that  the  word  ''seisin"  applied  to  any  estate  of 
freehold  in  contradistinction  to  that  precarious  kind  of  posses- 
sion by  which  tenants  in  villenage  held  their  lands.  1  Lomax 
Digest,  5;  2  Min.  Inst.  (ed.  1877),  71,  Ic.  That  this  recital 
was  false  in  fact,  so  far  as  it  was  claimed  by  the  appellee  that 
Hill  and  wife  were  seised  in  fee  by  entireties  or  of  equal  estates 
on  the  said  lot;  that  Hill  and  those  claiming  under  him  were 
not  precluded  from  showing  \h^  facts  of  seisin  by  reason  of 
said  recital.  2  Lomax  Digest,  (209),  279,  sec.  5;  2  Smith's 
Leading  Cases,  (ed.  1873),  (580),  617,  (620),  671,  675,  676; 
McCvllough  V.  DasheUl,  78  Va.  634,  640;  Bower  v.  McCor- 
mick,  23  Gratt.  310,  321,  328;  20  Am.  &  Eng.  Ency.  Law, 
620,  title  "Recitals." 

That  in  this  case  the  word  ^^ seised '^^  might  import  that  the 
husband  was  seised  of  one  estate  of  freehold  and  the  wife  of 
another,  as  for  instance  that  the  husband  was  seised  of  an 
estate  for  life  and  the  wife  of  another  estate  in  fee,  or  that 
they  were  seised  in  fee  in  unequal  proportions,  as  for  instance 
that  the  husband  was  seised  of  one-fifth  and  the  wife  of  four- 
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fifths^  and  so  on  by  permutation  the  word  may  apply  to  innu- 
merable estates.  This  made  it  necessary  to  look  into  the 
facts  of  seisin  to  ascertain  what  the  parties  meant  by  that 
word,  and  when  these  facts  were  ascertained,  that  Hill  alone 
owned  the  fee  in  the  lot,  and  his  wife  had  a  contingent  right 
of  dower,  the  recital  meant  only  to  express  this  ownership  as 
all  that  was  necessary  to  convey  to  Rhea  an  indefeasible,  per- 
fect title;  and  the  court  in  Jif ling  the  blank  in  the  deed  would 
no  more  insert,  under  these  circumstances,  the  name  of  Hill 
and  wife  so  as  to  convey  to  the  man  estate  in  fee  by  entireties, 
than  it  would  insert  their  names  if  it  had  been  shown  that  the 
wife  owned  the  fee  in  the  lot,  and  the  husband  was  only 
tenant  by  the  curtesy  initiate.  That  a  mere  recital  in  a  deed 
did  not  create  an  estate.  Wisely  v.  Findlay^  3  Eand.  361 ; 
that  this  recital  was  not  called  in  question  as  between  Hill 
and  wife  en  the  one  hand  and  Rhea  on  the  other,  so  as  to 
operate  as  an  estoppel,  but  it  was  as  to  its  effect  between  Hill 
and  wife  or  those  claiming  under  them  respectively,  and  to 
give  it  the  effect  claimed  by  the  appellee,  was  to  make  it  ope- 
rate as  a  conveyance  whereby  Hill  conveyed  to  his  wife  one- 
half  of  the  estate  in  the  lot  which  was  conveyed  to  Rhea  in 
exchange,  so  as  to  make  the  grant  from  Rhea  operate  as  a 
grant  to  Hill  and  wife  by  entireties  in  fee ;  and  that  parol  tes- 
timony was  admissible  to  show  the  facts  of  the  seisin  in  the 
lot  conveyed  to  Rhea.  2  Min.  Inst.,  (1877),  949,  955-6;  2 
Lomax  Digest,  (196),  §27;  Crawford  v.  JarreU^  2  Leigh,  630; 
Beei^  V.  Hortian^  8  Graw.  48;  Luster  n.  Middlecoff^  Ibid,  54; 
1  Am.  &  Eng.  Law,  528,  note,  quoting  2  Phil,  on  Ev.  (10th 
ed.)  389.  That  the  rule  ^^ut  res  niagis  valeai  quam pereaV'* 
had  no  place  in  this  controversy,  because  there  was  and  had 
been  no  dispute  between  Hill  and  those  claiming  under  him 
on  the  other  hand,  and  Rhea  or  those  claiming  under  him  on 
the  other,  as  to  the  effect  of  the  deed;  and  besides  it  was  not 
necessary  to  supply  the  name  of  Hill  and  wife  to  make  the 
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deed  eflfectual — ^the  name  of  Hill  alone  would  do  that.  That 
Hill  and  those  claiming  under  him  had  always,  since  1860, 
been  in  actual,  open,  continuous,  exclusive,  and  notorious 
possession  of  the  land;  he  had  it  assessed  to  himself  immedi- 
ately upon  receiving  a  deed  from  Rhea,  paid  taxes  on  it  and 
collected  the  revenues.  His  wife  died  about  1864,  the  ap- 
pellee became  of  age  in  1872,  the  suit  was  brought  in  1892, 
the  appellee  lived  in  Norfolk  from  December,  1874,  to  the 
time  the  suit  was  brought,  but  did  not  know  even  of  his 
mother's  death  till  1881,  although  she  lived  and  died  in  Nor- 
folk. That  Hill's  dominion  over  the  property  was  exclusive 
and  adverse  to  the  woild.  He  never  supposed  that  the  deed 
was  othei  than  he  intended  it  to  be,  that  is,  a  deed  to  himself, 
and  his  conduct  was  that  of  every  owner  of  property,  not 
supposing  there  was  any  question  about  his  title,  for  he  never 
intended  there  should  be  any.  From  the  beginning  he  mani- 
fested his  construction  of  the  conveyance,  and  in  1860,  shortly 
after  the  deed  of  exchange,  conveyed  a  part  of  the  property 
to  Newton,  and  afterwards  the  balance  of  it  to  Lagoiio, 
always  conveying  with  general  warranty.  If  any  ouster  was 
necessary  in  such  a  case,  it  would  be  presumed  in  this. 
Parker  v.  Locks  cfe  Canals^  3  Met.  91;  Bus  we  11  on  Lim.  and 
Adverse  Possession,  §  302. 

Loyall  cfe  Taylor^  for  the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Corporation 
Court  of  the  city  of  Norfolk,  rendered  in  an  action  of  eject- 
ment.    The  record  discloses  the  following  facts: 

On  the  31st  of  August,  in  the  year  1860,  a  deed  was  entered 
into  between  Kobert  Rhea,  of  the  one  part,  and  Clement  Hill 
and  Mahala  Hill,  his  wife,  of  the  city  of  Norfolk,  of  the  other 
part.     The  deed  is  as  follows : 
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*'This  deed  made  this  thirty-first  day  of  August,  in  the 
year  eighteen  hundred  and  sixty,  between  Eobert  Rhea,  of 
the  city  of  Norfolk,  on  the  one  pait,  and  Clement  Hill  and 
Mahala  II.,  his  wife,  of  the  city  of  Norfolk,  of  the  other  part. 

*^ Whereas,  the  said  Robert  Rhea  is  seised  of  a  certain  lot 
of  land,  lying  and  being  situate  in  the  city  of  IS  oi folk  on  the 
corner  of  Chapel  and  Falkland  streets,  and  bounded  as  fol- 
lows :  Beginning  at  a  point  three  feet  from  the  line  of  the  lot 
of  the  said  Robert  Rhea,  now  occupied  by  Mrs.  Jane  Ashley, 
and  running  on  a  line  parallel  to  and  three  feet  distant  from 
the  line  of  the  said  lot  now  occupied  by  the  said  Ashley  (for 
the  purpose  and  so  as  to  leave  a  three-foot  lane  between  the 
lot  now  conveyed  and  the  said  remaining  lot  of  Robert  Rhea), 
to  the  line  of  the  lot  of  James  E.  Barry;  thence  eastwardly 
along  the  line  of  the  lot  of  the  said  Barry  to  Chapel  street; 
thence  along  the  line  of  Chapel  street  to  its  intersecticn  with 
the  line  of  Falkland  street ;  thence  along  the  line  of  Falkland 
street  to  the  place  of  beginning.  And  whereas,  the  said 
Clement  Hill  and  Mahala  H.,  his  wife,  are  seised  of  a  certain 
lot  in  the  city  of  Norfolk,  lying  and  being  on  the  corner  of 
Church  and  Moseley  streets,  bounded  as  follows :  Beginning 
at  the  line  of  Benjamin  Hill  at  its  intersection  with  Church 
street,  and  running  along  the  line  of  the  lot  of  the  said  Benj. 
Hill  one  hundred  and  nine  feet  to  the  line  of  the  lot  of  Mary 
Brown;  thence  along  the  line  of  the  lot  of  Mary  Brown, 
thirty  feet  to  Moseley  street ;  thence  along  the  line  of  Mose- 
ley street,  to  the  intersection  with  Church  street;  thence 
along  Church  street  to  the  place  of  beginning.  And  whereas, 
the  said  parties  of  the  fiist  and  second  parts  are  desirous  of 
exchanging  their  said  lots,  thf  one  for  the  other,  and  upon 
the  terms  and  for  the  considerations,  hereinafter  expressed ; 
now  this  deed  witnesseth: 

*^That  the  said  Robert  Rhea,  for  and  in  consideration  of  the 
premises  and  the  grants  and  covenants  hereinafter  mentioned, 
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doth  grant,  with  general  warranty,  all  that  lot  of  land  lying 
and  being  in  the  city  of  Norfolk,  on  the  comer  of  Chapel  and 
Falkland  streets,  as  hereinbefore  described,  with  the  appurte- 
nances, reserving  to  him,  the  said  Rhea,  the  three-foot  lane 
next  his  said  lot,  now  occupied  by  Mrs.  Jane  Ashley.  And 
this  deed  further  witnesseth  that  the  said  Clement  HiU  and 
Mahala  H.,  his  wife,  for  and  in  consideration  of  the  premises 
and  grant  and  covenants  herein  contained,  and  the  sum  of 
seven  hundred  dollars  to  them  in  hand  paid,  at  or  before  the 
sealirg  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  doth  grant,  with  general  warranty, 
unto  the  said  Robert  Rhea,  all  that  lot  of  land  with  the  ap- 
purtenance thereto  belonging,  lying  and  being  in  the  city  of 
Norfolk,  on  the  comer  of  Church  and  Moseley  streets,  and 
bounded  by  the  lots  of  Benjamin  Hill  and  Mary  Brown,  here- 
inbefore desciibed. 

*'And  the  said  parties  of  the  first  and  second  parts  do  mu- 
tually covenant  and  agree  that  they  have  good  right  to  make 
conveyance  of  the  lots  of  land  hereby  conveyed  to  each  other ; 
that  they  have  done  no  acts  to  encumber  the  said  lots;  that 
they  shall  have  respectively  quiet  possession  of  said  lots, 
free  from  all  encumbrances;  and  that  they  will  mutually  exe- 
cute such  further  assurances  of  the  said  land  as  may  be  requi- 
site. 
Witness  the  following  signatures  and  seals. 

Robert  Rhea.         [Seal.] 
Clement  Hill.        [Seal.] 
Mahala  H.  Hill.  [Seal.]" 
This  deed  fulfills  all  the  essential  conditions  of  a  deed  of  ex- 
change.    The  only  peculiarity  about  it,  and  the  one  out  of 
which  this  controversy  arises,  is  that  it  wholly  omits  to  name 
any  grantee  from  Robert  Rhea  of  the  lot  or  parcel  of  land 
conveyed  by  him;  but  we  apprehend  that  this  omission  may 
be  supplied  and  full  effect  may  be  given  to  the  instrument,  if. 
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upon  an  inspection  of  the  deed,  enough  shall  appear  to  enable 
the  court  to  say  in  whom  the  title  to  the  lot  vested.  It  is 
a  farailiar  principle  that  courts  will  so  construe  the  contracts 
of  parties  ut  res  valeat  magis  quam  pereat  Applying  this 
rule,  and  remembering  always  that  it  is  the  duty  of  courts  to 
give  effect  to  the  true  intent  of  the  parties,  ascertained,  not 
by  straining  the  signification  of  words  so  as  to  reach  what  to 
the  court  may  appear  a  more  rational  or  more  equitable  con- 
struction than  that  to  be  deduced  from  the  language  actually 
employed,  but  by  construing  the  language  used  in  accordance 
with  its  common  and  usual  acceptation,  and  searching  the 
entire  writirg  in  which  the  parties  have  seen  fit  to  set  out 
their  agreement.  Confining  our  view  to  the  deed  itself,  we 
find  that  it  declares  that  Clement  Hill  and  Mahala,  his  wife, 
are  seised^  that  is  to  say,  possessed,  of  a  freehold  in  a  lot  of 
land,  describing  their  interest  therein  in  the  precise  tenns  em- 
ployed to  describe  the  interest  of  Robert  Rhea  in  the  lot  con- 
veyed by  him.  Robert  Rhea  is  named  as  *^  party  of  the  first 
part."  Clement  Hill  and  Mahala,  his  wife,  are  named 
as  '*of  the  other  part."  The  lots  owned  by  them  are  de- 
scribed, and  the  instrument  states  that  the  parties  of  the 
first  and  second  parts,  being  seised  of  their  respective  lots, 
desire  to  exchange  them,  the  one  for  the  other;  Robert  Rhea, 
paying  in  addition  J700  in  cash  to  Clement  Hill.  Apt  words 
to  convey  the  lots  are  employed,  and  the  usual  covenants  are 
introduced ;  the  only  thing  unusual  about  the  paper  being,  as 
before  observed,  the  omission  of  the  names  of  the  grantees 
from  Rhea.  This  being  a  deed  of  exchange  the  party  who 
granted  to  Rhea  must  of  necessity  be  bis  grantee.  The  deed 
describes  Clement  Hill  and  Mahala,  his  wife,  as  the  party  '*of 
the  other  part"  (not  the  one  more  than  the  other)  and  unless 
some  rule  or  principle  of  law,  or  of  construction,  can  be  shown, 
which,  under  such  circumstances,  requires  the  exclusion  of 
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Mahala,  Tve  can  see  no  reason,  in  the  nature  of  things,  why 
her  name  should  not  be  introduced  as  well  as  his. 

They  are  declared  to  be  seised  of  the  lot  which  they  con- 
veyed to  Rhea;  they  (the  two  together)  and  not  either  one  of 
them,  by  the  express  terms  of  the  deed,  are  the  parties  *'of 
the  other  part,"  and  it  is  with  them,  as  such  parties  and  not 
with  either  of  them  individually,  that  the  party  of  the  first 
part  contracts;  and  finally  'Hhe  said  parties  of  the  first 
and  second  parts  do  mutually  covenant  and  agree  that 
they  have  good  right  to  make  conveyance  of  the  lots  of  land 
hereby  conveyed  to  each  other;  that  they  have  done  no  acts 
to  encumber  the  said  lots;  that  they  shall  have  respectively 
quiet  possession  of  said  lots,  free  from  all  incumbrances,  and 
that  they  ^vrill  mutually  execute  such  further  assurances  of  the 
said  land  as  may  be  requisite."  It  is  to  them  unitedly  and 
not  to  either  of  them  individually,  that  Rhea  must  be  held, 
under  the  .terms  of  this  deed,  to  have  conveyed  the  lot. 
Does  this  result  violate  any  rule  or  policy  of  the  law?  Is 
it  a  thing  unheard  of  that  a  man  should  thus  make  provision 
for  his  wife  ? 

May  not  the  relinquishment  of  her  dower  interest  in  the 
more  valuable  parcel  of  land  have  furnished  the  consideration 
for  the  interest  thus  vested  in  her  by  this  deed  ?  If  this  be 
the  legitimate  construction  to  place  upon  this  deed  we  have 
nothing  to  do  but  so  to  decide.  But  the  idea  seems  to  be 
entertained  that  this  view  does  not  reflect  the  intent  of  the 
parties,  because  it  is  alleged  the  whole  consideration  moved 
from  Clement  Hill.  In  the  first  place,  there  is  nothing  to 
show  that  such  an  intention  existed  as  that  Clement  Hill,  and 
he  alone,  should  be  the  grantee  in  fee.  That  assumption,  if 
not  wholly  gratuitous,  rests  for  its  sole  support  upon  the  deed 
from  Capps  to  Hill  set  out  in  the  record. 

If  the  deed  of  August  31,  1860,  as  written  does  not  accu- 
rately set  forth  the  contract  of  the  parties;  if  by  mutual  mis- 
VoL.  xci— 64 
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take  it  fails  to  coatain  that  which  the  parties  intended  it 
should  contain,  then  we  apprehend  that  a  bill  in  equity  is 
the  proper  mode  by  which  to  seek  reformation  of  the  instru- 
ment. Certainly,  a  court  of  law  is  powerless  to  furnish  any 
such  relief.  We  cannot,  in  the  construction  of  this  deed,  look 
outside  of  its  contents.     It  is  plain  and  unambiguous. 

To  seek  elsewhere  for  its  true  construction,  would  be  in 
effect  to  reform  it.  If,  by  consulting  other  papers  filed  in 
the  record,  the  construction  of  this  deed  is  to  be  controlled, 
then  these  papers  are,  in  our  judgment,  inadmissible  for  any 
such  purpose,  for  that  would  be,  in  eflfect,  not  to  interpret 
this  deed  but  to  make  a  new  one.  Looking  to  this  deed,  and 
to  this  deed  only,  in  order  to  ascertain  the  intention  of  the 
parties,  there  would  seem  to  be  no  room  for  doubt  that  the 
names  of  both  Clement  Hill  and  Mahala,  his  wife,  must  be 
read  into  the  deed,  as  grantees  therein.  This  being  the  legal 
eflfect  of  the  deed,  it  would  seem  to  be  clear  that  it  vested  the 
legal  title  jointly  in  them.  If  this  be  so,  then  any  evidence 
showing  or  tending  to  show,  that  the  consideration  for  the 
conveyance  by  Robert  Rhea  moved  from  Clement  Hill  only, 
and  that,  therefore,  the  conveyance  must  be  construed  as  in- 
tended for  his  benefit  only,  would  be,  in  eflfect,  to  set  up  a 
resulting  trust  in  Clement  Hill,  and  this,  we  apprehend,  can- 
not be  done  in  a  court  of  law.  If,  therefore,  we  were  per- 
mitted to  look  beyond  the  instrument  for  evidence  to  aid  in 
its  construction  in  a  case  in  which  the  paper  to  be  construed 
presented  no  ambiguity,  the  only  eflfect  of  the  evidence  to 
which  our  attention  has  been  invited,  to-wit :  the  deed  from 
"Wilson  Capps  to  Hill,  dated  the  6th  of  October,  1857 — would 
be  to  show  that  the  consideration  for  this  exchange,  consum- 
mated by  the  deed  under  consideration,  moved  from  Clement 
Hill,  and  therefore  created,  or  tended  to  create,  a  resulting 
trust  in  him. 

But  inasmuch  as  a  court  of  law  is  incapable  of  dealing  with 
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interests  of  this  nature,  it  would  avail  the  plaintiff  nothing  in 
this  case. 

JN^or  do  we  think  that  the  deed  of  the  28th  of  September, 
1860,  from  Clement  Hill  and  his  wife  to  George  Newton, 
throws  any  light,  by  which  we  can  be  guided,  upon  the  diffi- 
culty in  this  case.  It  is  true  that  deed  conveys  a  part  of  the 
land  which  was  conveyed  by  Kobert  Rhea  to  Clement  Hill  by 
the  deed  under  investigation,  but  there  is  nothing  in  the  deed 
to  Newton  inconsistent  with  the  construction  placed  upon  the 
deed  from  Eobert  Rhea  to  Clement  Hill  and  wife  by  the  Cor- 
poration Court.  The  deed  to  Newton  recites  that  "it  is  the 
same  piece  or  parcel  of  land  which  was  sold  and  conveyed  to 
the  said  Clement  Hill  by  Robert  Rhea  by  deed  of  record  in 
the  clerk's  office  of  the  court  of  the  corporation  of  the  city  of 
Norfolk."  The  fact  being  that  it  is  not  the  same  piece  or 
parcel  of  land  which  was  so  sold  and  conveyed,  but  only  a 
portion  of  it;  and  even  though  Clement  Hill  and  Mahala 
Hill,  his  wife,  had  been  jointly  seised  of  the  undivided  tract, 
the  most  that  could  be  made  of  this  deed  is  that  Clement  Hill 
and  Mahala  Hill,  being  so  jointly  seised,  conveyed  a  part 
thereof  to  George  Newton,  the  effect  of  which  would  be,  with 
respect  to  the  residue  not  conveyed,  that  Mahala  Hill  would 
be  entitled  to  so  much  thereof  as  would  make  her  share  equal 
to  that  of  her  co-tenant,  he  being  charged  in  the  partition 
(had  such  partition  been  made)  with  the  portion  thus  sold. 

We  are  of  opinion,  therefore,  that  this  assignment  of  error 
is  not  well  taken,  and  that  the  Corporation  Court  did  not  err 
in  holding  that  under  the  deed  of  the  31st  of  August,  1860, 
Clement  Hill  and  Mahala,  his  wife,  took  a  joint  estate  in  fee 
in  the  lot  of  land  conveyed  by  Robert  Rhea. 

The  agreed  facts  in  the  case  show  '*that  Clement  Hill  was 
in  actual,  open,  continuous,  exclusive,  and  notorious  posses- 
sion of  the  land  from  the  time  of  Mahala' s  death  until  hq  con- 
veyed it  to  A.  Lagorio;  that  during  that  time  he  received  the 
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profits  and  paid  the  taxes;  that  A.  Lagorio  and  those  claim- 
ing under  him  have  been  in  actual,  open,  continuous,  exclu- 
sive, and  notorious  possession  of  the  land  from  that  time  until 
the  present."  It  appears  that  Mahala  Hill  died  in  1864;  that 
the  plaintiflf  in  error  attained  his  majority  on  the  30th  of 
April,  in  the  year  1872;  and  that  the  deed  to  A.  Lagorio  of 
the  land  in  controversy  was  made  in  August,  1881.  Upon 
the  death  of  Mahala  Hill,  there  having  been  no  issue  born  to 
her  marriage  with  Clement  Hill,  her  interest  in  this  land 
vested  in  her  son,  as  her  sole  heir,  and  he  became  tenant  in 
common  with  Clement  Hill. 

With  respect  to  persons  so  situated,  it  is  well  settled  that 
the  possession  of  one,  though  exclusive,  does  not  amount  to 
a  disseisin  of  the  co-tenant.  As  was  said  by  Judge  Marshall 
in  McClung  v.  Ross^  5  Wheaton,  116,  ''A  silent  possession, 
unaccompanied  by  any  acts  which  amount  to  an  ouster,  or 
giving  notice  to  the  co-tenant  that  his  possession  is  adverse, 
cannot  be  construed  into  an  adverse  possession." 

.  It  is  held  that  the  mere  receipt  of  profits  and  the  payment 
of  taxes  is  not  such  an  ouster.  These  principles  seem  to  be 
thoroughly  well  established  in  this  court.  See  Howe  v.  Bent- 
ley,  29  Gratt.  760;  P^vrcell  v.  Wilson,  4  Gratt.  16;  Hannm 
V.  Hounihan,  85  Va.  429;  Cre^kmur  v.  CreeJcmur,  75  Va. 
436. 

We  are  therefore  of  opinion  that  the  claim  of  adversary 
possession  relied  upon  by  the  plaintiflf  in  error,  is  not,  under 
the  circumstances  of  this  case,  sustained,  and  that  the  judg- 
ment complained  ot  must  be  aflftrmed. 

Affirmed. 
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Lightfoot's  Adm'r  v.  Green's  Ex' or. 
JuNB  13, 1895. 

1.  AesioNMENT  NOT  UNDER  Seal — Statute  of  lAmitaHom — Laches — Pretump- 
lion  of  Payment. — ^The  claim  of  the  complainant  waa  based  on  a  written 
assignment  of  a  bond,  which  assignment,  not  under  seal,  was  made 
about  July  Ifi,  1875.    Suit  was  instituted  on  this  assignment  in  1889. 
Held: 

Under  the  peculiar  language  of  the  assignment,  and  the  flEu^ts  and  cir- 
cumstances of  this  case,  the  claim  of  the  complainant  is  not 
barred  by  the  statute  of  limitations,  neither  has  there  been  such 
laches  on  his  part,  nor  was  the  condition  of  the  parties  and  their 
relations  to  each  other  such  as  to  raise  the  presumption  of  pay- 
ment. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Culpeper 
county,  pronounced  at  its  September  term,  1891,  in  a  suit  in 
chancery  wherein  the  appellant  was  the  complainant,  and  the 
appellee  and  others  were  the  defendants. 

Reversed. 

The  opinion  states  the  case. 

Rixey  &  Barbour.^  for  the  appellant. 

G.  D,  Gray  and  B.  T.  Greene^  for  the  appellee. 

Cardwell,  J. ,  delivered  the  opinion  of  the  court. 
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Edward  Lightfoot  held  a  debt  against  the  estate  of  F.  F. 
Henry,  deceased,  which  debt  on  the  16th  day  of  July,  1875, 
amounted  to  the  sum  of  |1,101,  and  foi  the  accommodation 
of  James  W.  Green,  executor  of  F.  F.  Henry,  deceased,  took 
in  settlement  of  his  claim  an  assignment  of  a  bond  of  Bettie 
M.  Wevv  to  Green,  dated  the  21st  day  of  October,  1872,  for 
the  sum  of  $900,  with  interest  from  the  date  thereof  at  8  per 
cent,  per  annum  until  paid,  and  payable  one  year  after  its 
date. 

This  bond  was  secured,  as  stated  in  the  assignment,  by  a 
lien  on  real  estate  and  otherwise;  the  lien  on  the  real  estate 
consisting  of  a  vendor's  lien  reserved,  and  a  deed  of  trust  on 
a  house  and  lot  in  the  town  of  Culpepei,  conveyed  by  James 
W.  Green  to  Bettie  M.  Wevv's  trustee,  and  the  other  security 
spoken  of  appears  to  have  been  an  assignment  of  Bettie  M. 
"Wevv's  interest  in  some  property  or  estate  in  the  county  of 
Fauquier,  and  the  assignment  referred  to  is  in  the  following 
words,  to- wit: 

"For  value  received,  I  assign  to  Edward  Lightfoot  the  bond 
of  Bettie  M.  Wevv  to  myself,  dated  2nd  day  of  October, 
1872,  for  nine  hundred  dollars  ($900)  payable  one  year  after 
date,  with  interest  from  date  until  paid  at  the  rate  of  eight 
per  centum  per  annum^  which  bond  is  secured  by  a  lien  on 
real  estate,  and  otherwise;  and  I  agree  to  continue  bound  as 
assignor  of  said  bond,  to  said  Lightfoot,  without  his  taking 
any  steps  to  enforce  the  payment  thereof;  he  leaving  the 
said  bond  in  my  possession  for  collection  in  such  manner  as  I 
think  proper,  and  I  agreeing  to  collect  the  same  without  fee, 
commission,  or  other  charge,  and  to  account  to  him  for  the 
whole  amount  of  said  bond;  said  Lightfoot,  through  John 
Lightfoot,  having  accepted  of  said  assignment  for  my  accom- 
modation, in  payment  of  his  debts  against  the  estate  of  F.  F. 
Henry,  deceased,  of  which  I  am  the  executor. 

James  W.  Gkkek." 
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Edward  Lightfoot  died  about  June,  1882,  leaving  a  will 
appointing  John  T.  Lightfoot,  his  son,  his  executor,  and  his 
wife,  Ann  V.  Lightfoot,  hisexecutiix,  but  John  T.  Lightfoot 
alone  qualified  undei  the  appointment. 

James  W.  Green  died  April  1,  1884,  leaving  a  will  appoint- 
ing his  wife,  Ann  S.  Green,  his  executrix,  and  who  duly- 
qualified  as  such. 

After  the  death  of  Green,  and  in  February,  1889,  James 
L.  Kemper,  who  had  qualified  as  administrator  d.  b.  n.  c.  t.  a,  of 
Edward  Lightfoot,  deceased,  in  the  place  and  stead  of  John  T. 
Lightfoot,  who  had  been  permitted  to  resign  as  executor,  filed 
his  bill  of  complaint  on  behalf  of  himself  and  all  other  credi- 
tors of  James  W.  Green,  deceased,  in  the  Circuit  Court  of 
the  county  of  Culpeper,  seeking  to  recover  of  Green's  estate, 
the  amount  due  on  the  Bettie  M.  Wevv  bond,  assigned  by 
Green  to  Edward  Lightfoot,  the  assignment  having  been 
found  by  Gen.  Kemper  among  Lightfoot's  papers;  but  before 
the  hearing  of  this  suit  Gen.  Kemper  was  permitted  to  resign 
his  office  as  administrator  d.  b.  n.  c.  t.  a,  of  Edward  Light- 
foot, deceased,  on  account  of  ill  health,  and  R.  P.  Lake  quali- 
fied as  such,  in  his  place  and  stead,  and  filed  an  amended  and 
supplemental  bill  in  the  cause.  Ann  S.  Green  (in  her  own 
right,  and  as  executor  of  James  W.  Green,  deceased),  Bettie 
M.  Wew,  George  D.  Gray,  trustee  for  Bette  M.  Wevv,  and 
other  necessary  parties  were  made  parties  defendants  to  both 
the  original  and  amended  bill;  and  Ann  S.  Green,  in  her  own 
right  and  as  executrix,  demurred  to  and  answered  both  the 
original  and  amended  bill,  and  filed  her  special  plea  of  the 
statute  of  limitations,  in  which  demurrer  the  plaintiff  joined, 
and  replied  generally  to  the  answer  of  Green's  executrix,  and 
to  her  special  plea.  And  the  cause  coming  on  to  be  heard 
upon  these  pleadings,  together  with  the  evidence  for  both 
plaintiff  and  defendant,  the  Circuit  Court  of  Culpeper  by  its 
decree  entered  at  the  September  term,  1891,  dismissed  both 
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the  original  and  amended  bill,  with  costs  to  the  defendant 
Ann  S.  Green,  in  her  own  right  and  as  executrix.  From 
this  decree  an  appeal  was  allowed  R.  P.  Lake,  administrator 
d.  b.  n.  c.  t.  a.  of  Edward  Lightfoot,  deceased,  to  this  court. 
The  defences  relied  on  by  the  personal  representatives  of 
James  W.  Green,  deceased,  are  the  statute  of  limitations, 
laches,  and  payment.  We  come  first  to  consider  the  plea  of 
the  statute  of  limitations.  It  will  be  observed  that  by  the 
terms  of  the  assignment  of  the  Wew  bond  by  Green  to  Ed- 
ward Lightfoot  in  payment  of  the  debt  held  by  Lightfoot 
against  the  estate  of  F.  F.  Henry,  deceased,  Green  agreed  to 
remain  bound  to  Lightfoot,  without  Lightfoot' s  taking  any 
steps  to  enforce  the  payment  of  the  bond,  and  to  collect  this 
bond  without  fee,  commission,  or  other  charge,  and  to  ac- 
count to  Lightfoot  for  the  whole  amount  of  the  bond,  giving 
as  a  reason  for  continuing  to  be  so  bound  to  Lightfoot,  as 
assignor,  that  Lightfoot  had  accepted  the  assignment  for  his 
(Green's)  accommodation,  in  payment  of  Lightfoot's  debt 
against  the  estate  of  F.  F.  Henry,  deceased,  of  which  Green 
was  the  executor;  and  it  would  therefore  seem  clear,  from 
the  nature  of  this  obligation  and  undertaking,  that  the  statute 
of  limitations  could  not  run  against  Lightfoot,  or  his  personal 
representative,  so  long  as  the  Wew  bond  was  not  barred  by 
the  statute,  and  Green  lived,  and  was  capable  of  performing  the 
duties  assumed  by  him  under  the  assignment.  Assuming  then, 
that  the  statute  of  limitations  began  to  run  in  favor  of  Green's 
estate  from  the  date  of  his  death,  and  treating  the  assignment 
as  an  agreement  not  under  seal,  this  suit  having  been  insti- 
tuted in  February,  1889,  five  years,  the  statutory  limit  to  the 
right  of  action  on  such  an  agreement,  had  not  elapsed.  It  is 
contended,  however,  that  the  house  and  lot  upon  which  the 
Wew  bond  was  secured,  situated  in  the  town  of  Culpeper, 
having  been  sold  under  the  trust  deed  in  August,  1881,  and 
purchased  by  Green,  and  the  purchase  money,  $600,  paid  by 
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applying  the  same  in  part  satisfaction  of  the  Wevv  bond,  the 
statute  of  limitations  began  to  run  in  favor  of  Green  to  the 
extent,  at  least,  of  the  $600,  as  of  that  date. 

While  it  does  not  appear  in  this  record  that  Edward  Light- 
foot,  who  was  then  in  the  82nd  year  of  his  age,  and  who  was 
confined  to  his  house  in  the  county  of  Madison,  twelve  miles 
from  Culpeper  courthouse,  knew  anything  of  the  sale  of  the 
house  and  lot  and  its  purchase  by  Green,  we  do  not  deem  it 
necessary  1o  express  an  opinion  as  to  whether  or  not  the  statute 
"will  begin  to  run  in  favor  of  an  attorney  collecting  money  for 
his  client  until  the  latter  is  in  the  possession  of  knowledge  of 
the  collection,  or  might  have  acquired  such  knowledge,  for  the 
reason  that  when  Green  assigned  the  Wevv  bond  to  Lightfoot, 
the  assignment  carried  with  it  the  vendor's  lien  and  trust  deed 
on  the  house  and  lot  securing  the  bond,  and  when  Green  pur- 
chased the  property  at  the  sale  in  August,  1881,  with  Light- 
foot's  money,  he  assumed  tl:e  relation  to  his  client  of  trustee, 
and  held  the  property  for  Lghtfoot's  benefit,  and  continued 
bound  to  him,  under  the  assignment,  for  the  whole  amount  of 
the  Wevv  bond,  as  though  the  sale  had  not  taken  place;  and 
the  purchase  of  the  piopeity,  the  deed  being  to  himself,  could 
not,  under  the  circumstances,  be  considered  as  a  collection  by 
Green  as  Lightfoot's  attorney. 

Moreover,  we  think  it  is  entirely  reasonable  to  assume,  from 
the  fact  that  Green  did  not  have  this  deed  recorded,  that  he 
took  this  view  of  the  transaction,  and  regarded  this  entire 
matter  as  bet\veen  him  and  Lightfoot  still  unsettled. 

As  to  the  contention  that  Lightfoot  and  his  personal  repre- 
sentatives had  been  guUty  of  such  laches  as  to  deprive  the 
plaintiff  of  the  right  to  recover  in  this  suit,  we  think  this 
position  wholly  untenable.  It  will  be  observed  that,  by  the 
very  terms  and  conditions  clearly  expressed  in  the  assignment 
and  written  by  Green  himself,  there  was  nothing  left  for 
Lightfoot  to  do,  as  Green,  his  general  counsel  and  intimate 
Vol.  xci — 65 
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personal  friend,  and  in  whom,  as  this  record  shows,  he  pla^^ed 
implicit  confidence,  assumed  to  do  everything  needful  to  col- 
lect the  Wevv  bond  and  to  account  to  hira  (Lightfoot)  for  the 
full  amount  due  thereon,  reserving  to  himself  the  absolute 
control  of  the  entire  matter,  and  the  right  to  exercise  his  own 
discretion  as  to  what  steps  should  be  taken  to  enforce  the  pay- 
ment of  the  bond.  It  would,  therefore,  seem  clear  that  the 
equitable  doctrine  of  laches  has  no  application  whatever  to 
this  case. 

The  only  remaining  question  to  be  disposed  of  is.  Has  this 
debt,  due  by  Green  to  Lightfoot,  by  reason  of  this  assignment, 
been  paid  ?  It  is  not  asserted  that  the  personal  representative 
of  James  W.  Green  has  made  payment,  but  the  contention  is, 
that  from  the  condition  of  the  parties,  and  their  relations  to 
each  other,  together  with  the  lapse  of  time,  the  presumption 
of  payment  is  raised,  and  is  not  lepelled  by  the  facts  and  cii- 
cumstances  pioved  in  the  record. 

There  is  a  recognized  distinction  between  the  statute  of  limi- 
tations, and  the  presumption  of  payment  from  the  lapse  of 
time,  the  condition  of  the  parties,  their  relations  to  each  other, 
&c.  In  the  one  case  the  bar  is  absolute,  in  the  other  it  is 
denominated  natural  presumption  of  payment,  and  may  be 
rebutted.  Perkin^s  Adm^r  v.  Hawhiii^s  Adm/r^  9  Gratt. 
656;  Hutsonpillar^s  Ad7n^rY,  Stover^ s  AdnCr^  12  Gratt.  588; 
Updike^ 8  Adm?T  v.  Lane^  78  Va.  136;  Booker  v.  Booker ^  29 
Gratt.  605;  Hale  v.  Pack's  Ex' ore,  10  W.  Va.  145. 

There  is  certaiply  nothing  in  the  lapse  of  time  in  this  case  to 
raise  the  presumption  of  payment,  and  the  condition  of  the 
parties  to  the  agreement  of  July  16,  1875,  and  their  relations 
to  each  other  do  not  raise  a  presumption  of  payment  that  is 
not  repelled  by  facts  and  circumstances  proved  on  behalf  of 
plaintiflf.  Taking  this  view  of  the  case,  it  is  uimecessary  to 
consider  the  intimation,  or  charge  of  fraudulent  and  deceitful 
concealment  of  facts  on  the  part  of  Green,  but  it  is  fair  to  say 
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that  we  do  not  think  that  there  is  any  evidence  in  the  record 
to  show  that  Green  intended  to  defraud  his  client  and  friend, 
Edward  Lightfoot,  or  to  conceal  from  him  any  material  fact 
affecting  his  interest. 

The  fact  that  he  failed  to  keep  Lightfoot  fully  advised  as  to 
the  status  of  the  Wew  bond,  and  as  to  what  was  being  done 
towards  its  collection,  might  have  been,  and  doubtless  was, 
due  to  the  fact  that  he  re<3ognized  himself  as  bound  to  Light- 
foot for  the  whole  amount  of  the  debt  and  fully  understood 
and  appreciated  the  relations  that  existed  between  them.  As 
befoie  stated,  it  is  no  where  claimed  in  this  record  that  the 
personal  representative  of  Green  has  paid  the  debt  asserted  in 
this  cause ;  and  the  principal  witness  examined  on  behalf  of 
the  defence  is  A.  Mc.  D.  Green,  a  son  of  James  W.  Green, 
who  states  that  he  went  into  his  father's  office  in  the  fall  of 
1876,  and  remained  with  him  until  his  death,  and  then  frankly 
says  that  ^4t  is  possible,  but  scarcely  probable,  that  the 
amount  of  this  debt  was  paid  to  Edward  Lightfoot  after  he 
went  into  his  father's  office,  and,  furthermore,  that  one  of  the 
first  tasks  that  he  undertook  after  his  father's  death,  was  to 
arrange  all  of  his  papers  in  such  manner  that  he  could  refer  to 
them  conveniently — the  receipts  being  filed  by  him  for  each 
year  together,  and  separated  into  alphabetical  bundles.  This 
was  done  before  witness'  office,  in  which  his  father's  papers 
were,  was  burned,  and  witness  did  not  remember  having  seen 
any  paper  showing  settlt3ment  with  Lightfoot  of  this  Wew 
bond;  and  while  the  bundle  of  receipts,  '*L"  which  were  in 
the  vault  were  badly  charred,  if  not  totally  illegible,  he  found 
after  the  fire,  in  this  bundle,  at  least  two  receipts  with  the  sig- 
nature of  Edward  Lightfoot  to  them,  but  both  referred  to  a 
general  settlement  between  Green  and  Lightfoot  of  July  18, 
1881,  and  in  which  settlement  the  Wew  matter  is  not  men- 
tioned. This  bundle  of  receipts  witness  also  says  he  took  with 
him  to  Gen.  Kemper  and  examined  them  with  Gen.  Kemper, 
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carefully.  In  the  testimony  of  Gen.  Kemper  and  other  wit- 
nesses examined  on  behalf  of  the  plaintiff,  it  is  shown  that 
James  W.  Gieen  was  a  most  oaieful  and  painstaking  business 
man,  and  that  it  was  highly  impiobable  that  he  would  have 
discharged  this  liability  to  Lightfoot  without  taking  up  the 
assignment  undei  which  he  was  bound. 

Filed  with  the  answer  of  defendant  aie  statements  made 
out  by  James  W.  Green,  after  18f  5,  showing  for  taxation, 
his  choses  in  action  and  his  liabilities,  ana  also  a  copy  of  an 
account  showing  a  general  settlement  between  Green  and 
Lightfoot,  on  July  29,  1881,  of  all  transactions  from  1860  to 
date  of  this  settlement;  and  in  neither  of  these  papers  is  the 
Wevv  matter  mentioned,  and  hence  they  afford  no  aid  in 
ascertaining  whether  or  not  this  debt  has  been  paid.  If  these 
statements  and  this  account  can  be  considered  as  evidence  at 
all,  the  account  tends  to.  show,  rather  than  otherwise,  that 
the  debt  had  not  been  paid  prior  to  July  29,  1881,  and  cer- 
tainly there  is  no  evidence  of  the  slightest  character  that  it 
was  paid  after  that  time ;  and  from  the  date  of  the  assignment, 
July  16,  1876,  to  the  fall  of  1876,  when  A.  Mc.  D.  Green 
went  into  his  father's  office,  we  find  not  even  a  circumstance 
or  a  transaction  of  any  kind  in  proof  to  sustain  a  contention 
that  the  debt  had  been  paid,  and  the  only  suggestion  that  the 
debt  had  been  paid  during  that  period  is  found  in  the  deposi- 
tion of  A.  Mc.  D.  Green,  in  which  he  says  that  he  was  satis- 
fied, upon  investigation,  that  this  assignment  had  been  made 
as  a  mere  temporary  affair,  and  that  the  matter  had  been 
settled  within  a  short  time — probably  within  a  few  weeks — 
after  the  assignment  was  made.  But  he  fails  to  give  any  rea- 
son for  this  impression. 

In  fact,  the  very  terms  of  the  assigrmient,  and  the  sur- 
rounding circumstances,  negative  at  once  the  suggestion  that 
it  was  made  as  a  temporary  affair. 
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For  the  foregoing  reasons  we  are  of  opinion  that  there  is 
error  in  the  decree  complained  of,  and  it  must  be  reversed, 
and  the  cause  remanded  to  the  Circuit  Court  of  Culpeper 
county  for  such  further  proceedings  therein  as  may  appear 
necessary  and  proper,  in  accordance  with  this  opinion. 

Reversbd. 
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Clendenninq's  Adm'b  v.  Thompson's  Ex'or  and  Others. 

June  13,  1895. 
Absent,  Keith,  P.* 

1.  Statute  op  Limitations — Presumption  of  Payment — Ckise  at  Bar, — ^The 
statute  of  limitations,  when  applicable,  presents  an  absolute  bar  to  the 
claim  asserted.  A  presumption  of  payment  short  of  the  period  of  the 
statutory  bar  may  arise  from  the  lapse  of  time,  the  condition  of  the 
parties,  their  relations  and  dealings  with  one  another,  or  other  cause,  but 
this  presumption  is  a  mere  rule  of  evidence,  deduced  from  the  ordinary 
dealings  of  men  with  one  another,  and  may  be  overcome  by  proof  ex- 
planatory of  the  facts  relied  on  in  support  of  the  presumption  and  in- 
consistent with  such  presumption.  The  evidence  in  this  suit  supports 
the  presumption  of  payment,  and  is  not  overcome  by  evidence  to  the 
contrary. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Loudoun 
county,  pronounced  January  22,  1892,  in  a  chancery  suit 
wherein  the  appellee,  Thompson's  Administrator  was  the  com- 
plainant, and  the  appellant  and  others  were  the  defendants. 

Affirmed. 

The  opinion  states  the  case. 

*  Judge  Keith  had  decided  the  case  in  the  court  below. 
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Lee  (&  Jarmey  and  Brooke  tk  Scott^  for  the  appellant. 
Ejypa  Ilunion^  Jr, ,  and  Edward  Nichols^  for  the  appellees. 
Harbison,  J. ,  delivered  the  opinion  of  the  court. 

On  the  13th  day  of  March,  1888,  action  was  brought  on 
the  law  side  of  the  Ciicuit  Court  of  Loudoun  county,  in  the 
name  of  Thomas E.  Hough,  administrator  of  William  Hough, 
deceased,  who  was  trustee  for  Elizabeth  A.  Clendenning,  for 
the  use  of  H.  H.  Russell,  sheriff  of  Loudoun  county,  and  as 
such,  administrator  of  Elizabeth  A.  Clendenning,  deceased, 
against  Harrison  Osborne,  executor  of  John  H.  Thompson, 
deceased,  on  the  following  bond: 

^'One  day  after  date,  I  bind  myself  to  pay  William  Hough 
in  trust  for  Elizabeth  A.  Clendenning,  thirty-five  hundred 
dollars,  for  value  received. 

Witness  my  hand  and  seal  this  20th  day  of  April,  1868. 
(Signed)         John  H.  Thompson.   [Seal.]" 

After  certain  proceedings  were  taken  as  to  the  pleadings, 
and  before  any  trial  of  the  case,  on  the  5th  of  May,  1890, 
Harrison  Osborne,  executor  of  John  H.  Thompson,  deceased, 
filed  in  the  said  Circuit  Court  a  bill  in  equity  against  the 
plaintiif  in  the  suit  at  law  and  others  enjoining  them  from 
proceeding  at  law,  and  setting  up,  as  a  defense  to  the  bond 
sued  on,  accord  and  satisfaction,  the  presumption  of  payment 
arising  from  the  relations  of  the  paities  and  transactions  be- 
tween them,  laches  in  the  assertion  of  the  claim,  lapse  of 
time,  though  less  than  twenty-years,  and  other  circumstances 
showing  the  settlement  and  satisfaction  of  said  bond.  This 
bill  was  demurred  to,  answered,  and  the  demurrer  was  over- 
ruled. An  amended  bill  was  filed  and  likewise  demurred  to, 
answered,  and  the  demurrer  overruled. 

In  the  progress  of  this  suit  the  court  required  the  defendant 
in  the  suit  at  law  to  confess  judgment. 
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On  the  22d  day  of  January,  1892,  the  injunction  suit  was 
heard,  when  the  court,  being  of  opinion  that  the  presumption 
of  payment  attached  to  the  bond  in  controversy,  so  decreed, 
and  ordered  that  the  judgment  confessed  in  favor  of  th© 
plaintiff  in  the  law  suit,  be  set  aside,  and  the  injunction  per- 
petuated.    It  is  this  decree  we  are  now  called  upon  to  review. 

The  action  at  law  was  brought  in  the  name  of  the  repre- 
sentatives of  the  beneficial  payee  in  the  bond  against  the  rep- 
resentative of  the  obligor,  and  the  defence  was  that  the  bond 
had  been  satisfied  to  William  Clendenning,  the  hubband  of 
the  beneficial  payee,  who,  it  is  claimed,  had  the  right  to  re- 
duce the  same  into  possession.  It  is  contended  that  this  de- 
fence could  not  be  made  at  law,  and  could  be  made  alone  in 
equity;  that  the  technical  nature  of  the  legal  pleading  does 
not  permit  the  defence  of  accord  and  satisfaction,  and  pay- 
ment to  the  husband  of  the  cestui  qu^  trusty  or  her  distributees 
at  law,  or  legatees,  in  an  action  at  law  in  the  name  of  the 
personal  representatives  of  the  payee  of  the  bond ;  that  this 
post  nuptial  chose  in  action  was  reduced  into  possession  by 
"William  Clendenning,  and  that  it  would  be  impossible  to  set 
up  this  presumption  of  payment  to  him  in  any  action  at  law 
in  the  name  of  the  administrator  of  the  trustee  named  in  the 
bond.  While  we  are  inclined  to  think  that  the  appellees  had 
the  right  to  maintain  the  suit  in  equity,  in  ordei  to  properly 
make  their  defence,  we  are  not  called  upon  to  express  an 
opinion  upon  that  point,  as  the  appellant  at  the  bar  of  this 
court  waives  his  assigmnent  of  error  to  the  action  of  the  lower 
court  on  his  demurrer  to  the  original  and  amended  bills,  and 
asks  that  the  case  be  now  considered  and  disposed  of  on  its 
merits. 

The  real  question  is.  Do  the  facts  in  this  case  raise  such  a 
presumption  of  the  payment  of  the  bond  in  controversy  as  to 
justify  the  decree  appealed  from  ? 

There  is  a  recognized  distinction  between  the  statute  of 
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limitations,  and  the  presumption  of  payment  from  lapse  of 
time,  the  condition  of  the  parties,  their  relations  toward  each 
other,  &c.  In  the  former  case  the  bar  is  absolute ;  in  the 
latter  it  is  a  rale  of  evidence,  not  of  pleading,  and  simply 
raises  a  presumption  of  payment.  It  is  founded  upon  the 
idea  that,  in  the  ordinary  course  of  human  affairs,  it  is  not 
tisual  for  men  to  allow  real  and  well-founded  claims  to  lie 
dormant  an  unreasonable  length  of  time.  Starkie  on  Evi- 
dence, 72.  Those  who  sleep  upon  their  rights  have  never  met 
with  encouragement  from  a  court  of  equity. 

A  brief  statement  of  the  facts  disclosed  by  the  record  will 
suffice  to  show  the  wisdom  of  this  rule,  and  the  justice  of  its 
application  in  determining  this  controversy. 

John  H.  Thompson,  the  obligor  in  the  bond  sued  on,  was 
a  wealthy  bachelor,  living  in  the  county  of  Loudoun,  worth 
at  the  date  of  the  bond,  in  assessed  values,  $50,000,  and  at 
the  time  of  his  death  in  1884,  $120,000.  He  is  shown  to 
have  been  a  successful  and  prudent  business  man,  prompt  in 
the  payment  of  every  obligation,  and  died  without  owing  a 
dollar,  unless  the  claim  here  asserted  is  an  outstanding  lia- 
bility against  his  estate. 

William  Clendenning,  the  husband  of  Elizabeth  A.  Clen- 
denning,  the  beneficial  payee  in  said  bond,  was  a  member  of 
a  firm  of  cotton  brokers  in  Baltimore,  and  appears  to  have 
been  the  only  member  of  that  firm  who  had  any  considerable 
means.  In  April,  1871,  this  firm  failed  for  a  large  sum  of 
money,  over  $60,000,  and  bankruptcy  stared  William  Clen- 
denning in  the  face.  Mrs.  Clendenning  was  a  favorite  cousin 
of  John  H.  Thompson,  and  through  her  influence,  said 
Thompson  came  to  the  rescue  of  her  husband,  and  undertook 
to  settle  this  large  indebtedness  with  the  creditors  of  the  Bal- 
timore firm.  To  this  end  William  Clendenning  conveyed  to 
John  H.  Thompson  property  valued  at  about  $15,000,  includ- 
ing two  farms  in  Loudoun  county,  valued  at  $12,160. 
Vol.  xci— 66 
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After  this  Thompson  raised  large  sums  of  money,  having 
two  notes  of  $10,000  each,  discounted  at  one  time,  at  the 
Loudoun  National  Bank,  and  proceeded  to  compromise  and 
settle  the  debts  of  William  Clendenning  growing  out  of  the 
failure  of  his  firm,  at  thirty-five  cents  on  the  dollar.  As 
Thompson  would  settle  these  debts  he  would  take  an  assign- 
ment of  them  to  himself,  and  in  March,  1872,  William  Clen- 
denning confessed  judgment  in  favor  of  John  H.  Thompson 
for  $40,343;  Thompson  holding,  besiJes  this  judgment,  a 
large  amount  cf  other  in<lebtedness  of  Hough,  Clendenning 
&  Co.,  which  he  had  settled. 

From  the  date  of  this  failure  to  the  time  of  his  death,  the 
evidence  shows  that  William  Clendenning  was  hard  pressed 
for  means.  There  is  nothing  in  the  record  to  show  that  Mrs. 
Clendenning  was  worth  any  estate  of  her  own,  unless  the  bond 
in  question  was  an  outstanding,  subsisting  obligation. 

If  this  bond  was  a  living  obligation  in  April,  1871,  in  the 
hands  of  Mrs.  Clendenning,  against  the  wealthy  friend  and 
relative,  when  she  was  appealing  to  him  to  come  to  the  aid 
of  her  husband,  in  his  great  financial  stress,  it  would  at  least 
seem  probable  that  it  would  have  formed  part  of  the  scant 
assets  furnished  by  Clendenning  and  his  wife  with  which  to 
avert  the  tremendous  load  of  debt  which  was  about  to  over- 
whelm him. 

Mrs.  Clendenning  died  the  29th  of  April,  1879,  leaving  no 
children,  and  her  husband  surviving.  Whatever  may  be  said 
as  to  the  powier  of  William  Clendenning  to  have  converted 
this  bond  to  his  own  use  during  his  wife's  lifetime,  certain  it 
is  that  from  the  time  of  her  death  it  was  his,  not  only  as  her 
sole  distributee,  but  as  her  legatee  under  the  terms  of  a  will 
left  by  her,  giving  her  property  to  him.  That  Mrs.  Clen- 
denning left  no  property  would  seem  to  be  plainly  indicated 
by  the  fact  that  William  Clendenning  never  had  her  will  re- 
corded, and  never  qualified  as  her  administrator. 
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It  appears  from  the  evidence  that  John  H.  Thompson  suc- 
cessfully carried  out  his  scheme  in  aid  of  the  Clendennings, 
and  with  most  gratifying  results  to  William  Clendenning,  for 
on  the  27th  of  November,  1879,  and  again  on  the  23d  day 
of  December  of  that  year,  more  than  eight  years  after  Thomp- 
son had  undertaken  the  task,  and  after  innumerable  transac- 
tions growing  out  of  this  and  other  matters,  the^^e  two  neigh- 
bors got  together  and  made  a  full  and  complete  settlement  of 
aU  outstanding  matters  between  them. 

As  the  result  of  this  settlement,  Thompson  marked  the  large 
judgment  he  held  against  Clendenning,  satisfied,  and  re-con- 
veyed to  him  the  land  in  Loudoun  county,  which  Cendenning 
had  conveyed  to  Thompson  when  he  undertook  the  settlement 
of  his  debts,  and,  upon  final  accounting  of  everything,  it  was 
ascertained  that  Clendenning  owed  Thompson  a  balance  of 
$5,000,  which  was  closed  by  Clendenning  executing  his  bond 
for  said  $5,000,  payable  in  ten  years,  with  interest,  and 
securing  the  same  by  a  contemporaneous  deed  of  trust  on  the 
real  estate  thus  re-conveyed  to  him. 

At  the  time  this  settlement  was  made,  Mrs.  Clendenning 
was  dead,  and  William  Clendenning  was  the  absolute  owner 
of  the  bond  in  controversy,  and  it  is  incredible  that,  in  mak- 
ing this  settlement,  covering  a  number  of  years  and  innumer- 
able transactions,  he  would  have  closed  it,  and  exe<?uted  his 
bond  to  John  H.  Thompson  for  the  sum  of  $5,000  as  the  final 
balance  due  him,  when,  at  that  very  time,  he  was  the  owner 
of  the  bond  against  Thompson,  amounting,  principal  and  in- 
terest, to  about  $6,000.  In  answer  to  this  it  is  said  that,  at 
the  time  of  the  settlement,  Clendenning  did  not  know  of  the 
existence  of  the  bond. 

That  Mrs.  Clendenning,  a  faithful  wife  as  the  record  shows, 
ever  ready  to  aid  her  husband,  could  have  been,  during  all 
those  years  of  financial  trouble,  the  owner  of  a  solvent  bond 
against  her  wealthy  relative  for  $3,500  and  accumulating  in- 
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terest,  without  her  husband  knowing  it,  or  ever  hearing  of  it, 
is  so  foreign  to  the  ordinary  and  usual  experience  of  life,  that 
it  cannot  be  accepted  as  a  sufficient  explanation  for  the  bond 
not  being  forthcoming  when  Clendenning  made  the  settle- 
ment with  Thompson,  and  executed  his  bond  for  $5,000  as 
the  balance  due,  especially  when  that  explanation  is  offered 
by  strangers,  without  knowledge  of  the  facts,  and  not  by 
Clendenning  himself. 

The  record  shows  that  William  Clendenning  lived  until 
January  14,  1883,  nearly  four  years  after  his  wife's  death, 
and  died  in  absolute  ignorance  of  the  existence  of  this  bond  as 
an  outstanding  debt  against  John  H.  Thompson.  Before  his 
death,  to- wit:  on  March  8,  1882,  he  executed  to  John  H. 
Thompson  another  bond  for  t>372,  and  on  the  5th  of  October, 
1882,  still  another  bond  for  $30D. 

S.  D.  Leslie  and  W.  D.  Thompson  qualified  as  executors 
of  William  Clendenning,  deceased,  and  on  the  30th  day  of 
March,  1883,  they  paid  to  John  II.  Thompson,  $5,778.83,  in 
full  discharge  of  the  three  bonds  of  $5,000,  |873,  and  $300, 
with  unpaid  interest,  held  by  him  against  their  testator's 
estate. 

The  weight  of  evidence  shows  that  this  payment  was  made 
after  the  bond  in  question  had  been  found  by  W.  D.  Thomp- 
son, one  of  the  executors  and  a  legatee  of  William  Clenden- 
ning, in  an  old  portfolio  of  Mrs.  Clendenning,  with  some  cook 
receipts  and  other  valueless  papers.  This  large  payment  to 
Thompson  was  also  after  he  had  heard  of  the  finding  of  this 
bond,  and  had  declared  to  Clendenning's  executors  that  the 
bond  was  settled  long  ago  and  belonged  to  him. 

The  weight  of  evidence  indicates  that  the  executors  of  Clen- 
denning understood  that  this  bond  had  no  valid  existence,  and 
should  be  surrendered  to  Thompson.  Leslie,  one  of  the  ex- 
ecutors, did  surrender  to  him  another  bond  for  $600,  perfect 
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on  its  face,  which  had  been  executed  by  Thompson  to  Clen- 
denning  and  found  among  the  latter's  papers. 

John  n.  Thompson  died  February  14,  1884,  nearly  one 
year  after  this  bond  was  found,  and  yet  it  was  never  shown 
to  him,  nor  payment  demanded.  He  left  an  estate  worth 
$120,000  to  settle  which  a  suit  was  brought  in  Loudoun 
county.  Under  a  decree  in  that  suit,  a  call  was  made  by  a 
master  commissioner  for  creditors  of  Thompson  to  come  for- 
ward and  prove  their  debts  against  his  estate.  Not  one  dol- 
lar of  debt  was  presented.  The  executors  of  Clendenning 
never  presented  this  bond  to  the  commissioner  to  be  audited, 
and  made  no  demand  upon  the  executor  of  Thompson  for  it. 

Thus  matters  stood  until  March  13,  1888,  within  one  month 
and  seven  days  of  the  absolute  statutory  bar  of  twenty  years, 
and  four  years  after  the  death  of  John'  H.  Thompson,  when 
this  suit  was  instituted. 

There  are  many  other  circumstances  disclosed  by  the  record 
which  indicate  that  this  bond  is  not  a  valid  outstanding  obli- 
gation against  the  estate  of  John  H.  Thompson.  It  would, 
however,  extend  this  opinion  to  an  unnecessary  length,  to  re- 
cite the  facts  further.  Enough  has  been  stated  to  justify  the 
conclusion  that  the  appellants  are  not  entitled  to  the  relief 
sought. 

The  circumstances  of  this  case,  together  with  the  relations 
of  the  parties,  the  transactions  between  them,  laches  in  the 
assertion  of  the  claim,  and  lapse  of  time,  are  not  only  suffi- 
cient to  raise  the  presumption  of  payment,  but  they  lead  the 
mind  without  difficulty  to  the  conviction  that  this  bond  has 
long  since  been  settled. 

It  is  a  wise  and  salutary  rule  that  forbids  us  to  encourage 
stale  claims.  The  peace,  and  repose  of  society  depend  upon 
the  judicious  application  of  this  principle. 

No  man's  estate  would  be  safe,  unless  the  door  was,  at 
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some  time,  and  under  some  circumstances,  closed  against  de- 
mands upon  it. 

The  view  taken  of  this  case  makes  it  unnecessary  to  con- 
sider other  interesting  questions,  suggested  in  the  petition  for 
appeal,  and  in  argument. 

The  decree  appealed  from  is  right  and  must  be  affirmed. 

Affirmed. 
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Claiborne  v.  Radford  and  Others. 
June  20,  1895. 

1.  Construction  of  Written  Instrubientb — D^ed^Will^Power  of  Attorney. 
Ad  instranient  which  purports  on  its  face  to  be  a  deed,  is  sif^ned,  sealed, 
acknowledged  before  a  notary  public,  and  admitted  to  record,  and  which 
grants,  bai^ins,  sells,  and  conveys  absolutely,  and  without  reservation 
or  condition,  all  of  the  stocks,  bonds,  and  other  evidences  of  debt  of  the 
grantor  to  a  trustee  to  be  held  for  the  benefit  of  the  grantor  (who  is  an 
unmarried  woman,  but  who  is  shortly  thereafter  married),  for  the  term 
of  her  natural  life,  without  the  further  provision  that,  at  the  death  of 
the  grantor,  the  property  conveyed  shall  pass  to  her  children,  if  any, 
and  if  none,  to  her  heirs  at  law,  as  though  the  same  were  real  estate,  is 
a  deed,  and  is  not  a  power  of  attorney,  nor  a  will,  nor  a  writing  par- 
taking of  the  double  nature  of  power  of  attorney  and  will,  and  there- 
fore is  not  revocable. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Bedford  county, 
pronounced  January  5,  1893,  in  a  suit  in  chancery  wherein 
the  appellant  was  the  complainant,  and  the  appellees  were 
the  defendants. 

Affirmed. 

The  opinion  states  the  case. 

TT.  W.  Haden^  Griffin  (&  Glasgow  and  B.  G.  U.  Kean^ 
for  the  appellant. 

Kirkpatrich  d:  Blackford  and  M.  P.  Burks^  for  the  ap- 
pellees. 
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Keith,  P.,  delivered  the  opinion  of  the  court. 

The  appellant,  Ellen  duVal  Claiborne,  who  was  Ellen  du- 
Val  Radford,  filed  her  bill  in  the  Circuit  Court  for  the  county 
of  Bedford,  making  duVal  Eadford,  in  his  own  name  and  as 
administrator  of  R.  C.  W.  Radford,  deceased,  and  as  admin- 
istrator d.  h.  n.  of  Octavia  duVal  Radford,  deceased,  Thomas 
S.  Radford,  and  others,  defendants,  in  ^hich  she  asks  that  a 
decree  may  be  entered  requiring  duVal  Radford  to  pay  over 
to  her  the  sum  of  $10,000,  which  she  claims  as  being  in  his 
hands,  and  as  belonging  to  her. 

The  defendant  answered  the  bill,  and,  among  other  de- 
fences, set  out  the  fact  that  the  complainant  had,  by  deed, 
conveyed  her  interest  in  the  money  which  she  demanded  of 
him  to  W.  V.  Wilson,  upon  a  certain  trust,  and  avers  that 
the  property  demanded  of  him  is  claimed  by  the  said  W.  \^. 
Wilson,  as  tiustee,  and  prays  that  the  complainant  may  be 
required  to  amend  her  bill  so  as  tc  bring  her  trustee  before 
the  court. 

This  amended  bill  was  filed,  and  the  trustee  made  a  party. 
In  the  amended  bill  the  complainant  presents  for  the  con- 
sideration of  the  court  the  instruction  of  the  paper,  in  form  a 
deed,  dated  the  2nd  of  July,  1891,  and  which  is  as  follows: 

''This  deed,  made  this  2nd  day  of  July,  in  the  j^ear  of  our 
Lord,  1891,  between  Ellen  duVal  Radford,  party  of  the  first 
part,  and  Wm.  V.  Wilson,  Jr.,  trustee,  party  of  the  second 
part,  witnesseth :  That  for  and  in  consideration  of  the  sum  of 
five  dollars,  the  receipt  thereof  is  hereby  acknowledged,  the 
said  parties  of  the  first  part  does  hereby  grant,  bargain,  sell, 
and  convey  unto  the  said  party  of  the  second  part,  all  of  her 
stocks,  bonds,  and  other  evidences  of  debt,  to  be  held  by  him, 
the  said  party  of  the  second  part,  and  his  qualified  successors, 
upon  the  following  trusts,  for  the  sole  use  and  benefit  of  the 
said  Ellen  duVal  Radford  for  and  during  her  life. 
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The  said  trustee  shall  have  power  and  authority  to  collect 
any  and  all  outstanding  debts  whenever  he  may  think  proper 
to  do  so,  and  relend  the  principal  upon  good  city  real  estate 
security.  The  interest  and  dividends  upon  all  the  property 
hereby  conveyed  shall  be  collected  by  the  said  trustee  and 
paid  over  to  the  said  Ellen  duVal  Radford,  and  after  deduct- 
ing for  the  same  reasonable  compensation  for  the  said  trustee 
for  his  services.  The  stocks  and  railroad  bonds  now  owned 
by  the  said  party  of  the  first  part  and  by  this  deed  conveyed 
shall  not  be  sold  by  the  trustee  without  the  written  consent 
of  the  said  Ellen  duVal  Radford,  and  in  case  of  such  sale  the 
proceeds  shall  be  reinvested  or  loaned  out  as  hereinbefore 
provided  by  the  said  trustee.  All  of  the  said  property  hereby 
conveyed  that  is  held  by  any  bank  or  individual  as  collateral 
security  for  any  debt  of  the  said  party  of  the  first  part,  shall 
be  bound  for  such  debt,  and  the  said  trustee  shall  have  the 
power  to  make  the  proper  transfers  if  necessary,  for  the 
settlement  of  such  debt,  but  the  same  shall  not  be  liable  for 
any  debt  hereafter  created  by  either  of  the  parties  of  this 
deed. 

And  at  the  death  of  the  said  party  of  the  first  part,  the 
property  hereby  conveyed  shall  pass  to  the  children  of  the  said 
party  of  the  first  part  if  she  leave  any,  but  if  she  leave  no 
children  the  same  shall  pass  to  her  heirs  at  law  as  though  the 
same  were  real  estate. 

Witness  the  following  signatures  and  seals. 

(Signed)  Ellen  duVal  Radford.  [Seal.] 

Wm.  V.  Wilson,  Jr.,  Trustee.  [Seal.] 

State  of  Virginia,  City  of  Lynchburg,  to- wit: 

I,  Thos.  D.  Christian,  a  Notary  Public  in  and  for  the  city 
and  State  aforesaid  do  certify  that  Ellen  duVal  Radford  and 
Wm.  V.  Wilson,  Jr. ,  whose  names  are  signed  to  the  writing 
above,  bearing  date  on  the  2nd  day  of  July,  1891,  have 
acknowledged  the  same  before  me  in  my  city  aforesaid. 
Vol.  xoi — 67 
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Given  under  my  hand  this  2nd  day  of  July,  1891. 

(Signed)         Thos.  D.  Christian, 

Notary  Public." 
"Virginia: 

In  the  clerk's  office  for  the  Corporation  Court  for  the  city 
of  Lynchburg,  the  3d  day  of  August,  A.  D.  1891.  This  deed 
was  presented,  and  upon  the  annexed  certificates  of  acknow- 
ledgments admitted  to  record. 

Teste:  (Signed)     S.  G.  Wingfield, 

Clerk." 

Complainant  claims  that  this  paper  is  not  a  deed,  by  which 
her  interest  in  the  property  mentioned  was  divested,  but  that 
it  is  a  power  of  attorney  creating  W.  V.  Wilson  an  agent  for 
the  management  of  the  property  mentioned  therein,  and  that 
the  concluding  clause  is  testamentary  in  its  character,  and  that 
the  whole  instrument,  whether  regarded  as  a  power  of  attor- 
ney or  a  paper  testamentary,  is  revocable ;  and,  proceeding 
upon  this  idea,  she,  on  the  5th  day  of  October,  1892,  executed 
another  paper  under  seal,  by  which  she  undertakes  wholly 
to  revoke  and  annul  the  aforesaid  instrument,  and  to  termi- 
nate the  authority  and  interest  of  Wm.  V.  Wilson  as  trustee. 

The  record  presents  two  questions  for  our  decision. 

One  arising  upon  the  original  bill,  and  to  which  I  shall  no 
further  advert  than  to  say  that  as  the  whole  matter  in  contro- 
versy is  settled  by  the  disposition  which  we  have  made  of  the 
amended  bill,  no  reference  need  be  made  to  it  in  this  opinion. 

We  will  address  ourselves,  therefore,  to  ascei'taining  the 
construction  to  be  placed  upon  the  paper  purporting  to  be  a 
deed,  and  dated  the  2nd  day  of  July,  1891.  The  arguments 
of  counsel  on  both  sides  have  been  exhaustive  ot  every  phase 
of  the  subject,  and  the  citation  of  authorities  has  presented 
for  our  consideration  a  great  number  of  adjudged  cases,  many 
of  which  are  not  accessible  to  us  here.     In  our  view  of  the 
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case,  however,  it  is  wholly  free  from  doubt  and  difficulty,  and 
may  be  determined  by  reference  to  well  established  elementary 
principles. 

To  us,  the  attempt  to  treat  this  paper  either  as  a  power  of 
attorney  or  as  a  will  seems  to  rest  upon  an  entirely  erroneous 
conception.  As  is  said  in  the  case  of  Ewing  v.  Jones^  29  N. 
E.  R.  1057,  there  is  nothing  in  the  paper  from  beginning  to 
end  to  indicate  that  it  is  a  will,  or  partakes  of  the  character 
of  a  will.  ''Inform  and  substance,  in  recital  and  declara- 
tion, it  is  a  deed  of  trust."  It  if  true  that  some  of  the  in- 
structions given  the  trustee  as  to  the  management  of  the 
property  during  the  life  time  of  the  grantor  would  have  been 
entirely  appropriate  in  an  instrument  creating  a  mere  agency, 
but  there  are  also  terms  employed  unusual,  unnecessary,  inap- 
propriate, and  improper  for  such  purpose;  and,  taken  as  an 
entirety,  it  may  be  safely  affirmed  that  no  precedent  can  be 
produced  of  a  power  of  attorney,  or  will,  or  writing  partak- 
ing of  the  double  nature  of  power  of  attorney  and  will,  pre- 
senting the  characteristics  of  that  under  consideration.  It 
grants,  bargains,  sells,  and  conveys  absolutely,  and  without 
reservation  or  cx)nditions,  ail  the  stocks  and  bonds,  and  other 
evidences  of  indebtedness,  the  property  of  the  grantor,  Ellen 
duVal  Radford,  to  William  V.  Wilson  and  his  qualified  suc- 
cessors, in  trust  for  the  sole  use  and  benefit  of  the  said  Ellen 
during  her  lifetime.  Is  this  the  language  of  a  power  of 
attorney,  or  of  an  instrument  creating  a  trust  ?  It  operates 
to  vest  in  Wilson  whatever  interest  Miss  Radford  may  have 
had  in  the  property  described. 

Its  operation  is  not  postponed  until  her  death,  but  it  takes 
effect  upon  the  instant  of  the  execution  of  the  paper.  •  This 
deed  was  written,  signed,  and  acknowledged  before  a  notary 
on  the  2nd  day  of  July,  1891."  On  the  3rd  day  of  August  of 
the  same  year  it 'was  admitted  to  record  in  the  office  of  the 


Digitized  by  LjOOQIC 


532  Claiborne  v.  Radford.  [91 

Opinion. 

Corporation  Court  of  the  city  of  Lynchburg,  and  the  grantor 
was  married  on  the  8th  day  of  the  same  month. 

The  deed  transfers  all  her  personalty  to  her  trustee.  It 
uses  apt  words  for  the  creation  of  an  equitable  separate 
estate.  It  excludes  the  marital  lights  of  the  husband  in  the 
life  estate  which  it  creates,  and  carefully  guards  against  his 
enjoyment  of  it  after  her  death,  by  providing  that  it  shall 
pass  to  her  children,  if  she  shall  have  any,  or  if  there  are  no 
children,  that  it  shall  pass  to  hei  heirs  at  law,  as  real  estate. 
Looking  to  the  surrounding  circumstances,  and  to  the  language 
of  the  deed,  it  may  fairly  be  considered  that  the  contemplated 
marriage  furnished  the  motive  for  the  instrument,  and  that  it 
was  the  purpose  of  the  grantor  to  guard  against  the  improvi- 
dence or  the  ill  fortune  of  her  future  husband.  Counsel  for 
the  appellant  seize  upon  the  phrase  ''at  the  death  of  the  party 
of  the  first  part  the  property  hereby  conveyed  shall  pass  to 
the  children  of  the  party  of  the  first  part,  if  she  have  any, 
etc.,"  as  clearly  impressing  a  testamentary  character  upon 
the  paper;  but  we  cannot  concur  in  this  view.  As  we  have 
seen,  the  property,  upon  the  execution  of  the  deed,  vested  at 
once  in  the  trustee,  and  the  direction  of  the  clause  just  quoted 
is  that  it  ''shall  pass,"  not  from  the  grantor,  for  it  has  already 
passed  from  the  grantor  by  virtue  of  the  preceding  part  of 
the  paper,  but  that  it  "shall  pass"  from  the  trustee  in  whom 
i1  had  vested,  as  directed,  at  her  death.  The  Code  has  pro- 
vided for  the  protection  of  the  property  of  married  women  by 
creating,  what,  for  the  sake  of  brevity,  has  been  designated 
statutory  separate  estate,  but  by  section  2294  of  the  Code, 
the  right  to  create  equitable  separate  estates  is  preserved  un- 
affected by  the  statute  law. 

We  are  of  opinion,  therefore,  that  whether  the  deed  of  July 
2,  1891,  be  regarded  as  an  ordinary  trust,  or  as  a  settlement 
made  in  contemplation  of  marriage,  and  creating  an  equitable 
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separate  estate  in  the  grantor  for  life  (in  which  aspect  we  are 
disposed,  under  all  the  circumstances  of  the  case,  to  vieiw  it), 
we  consider  it  as  a  valid,  subsisting,  irrevocable  instrument. 
We  are  of  opinion  that  there  is  no  error  in  the  decree  com- 
plained of,  and  that  it  mast  be  affirmed. 

Affibmbd. 
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Keusoh  v.  Eoanoke  Cold  Stoeage  Co. 
JuNB  20, 1895. 

1.  LiBBL — Declaration — Evidmce---Special   Damage — Privileged    Communica" 

tton— JfoZtce.— In  an  action  for  libel,  under  section  2897  of  the  Code, 
where  no  special  damage  is  claimed  except  from  loss  of  customers,  no 
proof  can  be  received  of  the  loss  of  any  customers  except  those  men- 
tioned in  the  declaration.  Where  the  supposed  libel  is  the  publication 
of  a  privileged  communication,  the  question  of  malice  sVould  be  sub- 
mitted to  the  jury. 

2.  Libel — CorporaHon — Admistian — Res  OesUe, — In  an  action  for  libel  against 

a  corporation,  the  admissions  of  the  general  manager  of  the  corporation, 
made  weeks  after  the  publication  of  the  supposed  libel,  constitute  no 
part  of  the  res  gestss^  and  cannot  be  given  in  evidence  against  the  cor- 
poration. 

3.  Instructions — Evidence, — Instructions  should  not  be  given  when  there  is 

no  evidence  on  which  to  base  them. 

Error  to  a  judgment  of  the  Circuit  Court  of  Boanoke  city, 
Ya. ,  in  an  action  of  trespass  on  the  case,  wherein  the  plaintiff 
in  error  was  the  plaintiff,  and  the  defendant  in  error  was  the 
defendant. 

Affirmed. 

This  is  an  action  for  libel  in  writing  the  letter  set  out  in 
the  opinion  of  the  court.  The  defendant  demurred  to  the 
declaration,  and  the  demurrer  was  overruled,  and  thereupon 
the  defendant  pleaded   ''not  guilty"    and  ''justification." 
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Upon  these  pleas  issue  was  joined,  and  there  was  a  verdict 
and  judgment  for  the  defeudant.  On  the  trial  the  following 
instructions  were  given  by  the  court  at  the  instance  of  the 
defendant,  and  against  the  objection  of  the  plaintiff: 

"1.  The  court  instructs  the  jury  that  the  letter  signed  by 
Herman  Crueger,  dated  November  21, 1891,  mentioned  in  the 
declaration,  was  a  privileged  communication  by  the  defendant 
for  the  protection  of  its  own  business,  and  as  such  the  defen- 
dant company  is  not  liable  in  this  action;  and  whether  the 
statements  therein  contained  were  true  or  not,  if  the  jury 
believes  from  the  evidence  that  Herman  Crueger,  as  president 
of  said  company,  acted  with  malice  in  writing  and  sending 
said  letter  to  the  Virginia  Company,  and  for  the  purpose  of 
collecting  the  debt  therein  mentioned,  believing  the  language 
to  be  true,  then  they  must  find  for  the  defendant. 

**2.  The  court  further  instructs  the  jury  that  the  letter  in 
question,  being  a  privileged  communication,  mab'ce  will  not 
be  inferred  from  its  publication  by  the  defendant,  but  it  is 
incumbent  on  the  plaintiff  to  prove  that  the  ddfendant  com- 
pany was  actuated  by  malice  against  the  plaintiff  in  writing 
and  sending  the  same  to  the  'Virginia  Company.' " 

Wright  ik  Hoge^  for  the  plaintiff  in  error. 

Penn  <&  Cocke,  for  the  defendant  in  error. 

Harbison,  J. ,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  libel  under  the  statute  which  is  set 
forth  in  the  Code  in  section  2897.     The  following  letter  con- 
stituted the  basis  of  said  action : 
^*To  the  Virginia  Company: 

You  are  hereby  notified  tc  hold  cut  of  any  funds  due  by 
you  to  Mr.  N.  Reusch,  of  Roanoke,  the  sum  of  $312.60, 
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being  the  amount  due  by  him  to  the  Roanoke  Cold  Storage 
Company  for  meat  furnished  to  you.  This  was  furnished  on 
the  fkith  of  receiving  the  money  from  you,  and  upon  your 
assurance  that  your  company  would  see  it  paid,  hence  you 
are  notified,  as  a  protection  to  yourself,  not  to  pay  the  sum 
over  to  any  one  but  this  company. 

(Signed)  Roanoke  Cold  Storage  Company, 

By  Herman  Crueger,  President. 

Roanoke,  Va.,  Nov.  21,  1891." 

It  appears  from  the  record  that  the  plaintiff  in  error,  N. 
Reusch,  was  a  butcher  in  the  city  of  Roanoke,  and  furnished 
the  Hotel  Rioanoke,  which  was  owned  by  the  Virginia  Com- 
pany, with  meats,  and  that  he  procured  the  meats  thus  fur- 
nished from  the  Roanoke  Cold  Storage  Company. 

The  declaration  charges  that  the  defendant  wrote  and  pub- 
lished the  letter  referred  to,  falsely,  maliciously,  and  with  the 
intention  to  insult  the  said  plaintiff;  that  the  words  used 
were  scandalous,  malicious,  defamatory,  and  insulting,  and 
from  their  common  acceptation  are  construed  as  insults,  and 
tend  to  violence  and  a  breach  of  the  peace;  and  that  by  the 
means  thereof  he  has  been  greatly  injured  and  damaged  in 
his  own  good  name,  fame,  and  credit,  and  brought  into  public 
scandal,  infamy,  and  disgrace  with  and  amongst  bis  neigh- 
bors, insomuch  that  those  who  formerly  dealt  with  him  refuse 
to  have  any  further  business  transactions  with  him. 

If  any  special  damage  is  claimed  in  the  declaration  it  is  for 
loss  of  customers.  There  is  no  person  mentioned  in  the  dec- 
laration whose  custom  the  plaintiff  has  lost;  and  there  can  be 
no  proof  received  except  as  to  those  named  in  the  declaration. 
Newell  on  Libel,  p.  780,  sec.  26.  There  is  no  evidence,  how- 
ever, in  the  record,  showing  any  loss  of  customers  by  the 
plaintiff,  nor  is  there  evidence  tending  to  sustain  the  sweep- 
ing charge  of  wrong  and  injury  alleged  to  have  been  suffered 
by  him.     The  court  below  properly  held  that  the  letter  corn- 
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plained  of  was  a  privileged  communication,  and  properly  sub- 
mitted to  the  jury  the  question  whether  the  defendant  had 
been  guilty  of  malice  in  its  publication.  The  verdict  returned 
was  for  the  defendant.  There  is  no  legal  evidence  in  the 
record  to  suggest  malice  in  publishing  this  letter.  The  only 
testimony  on  the  subject  is  that  of  Mr.  Herman  Crueger,  the 
president  of  the  Roanoke  Cold  Storage  Company,  who  says 
that  he  hardly  knew  the  plaintiff  personally  and  did  not  then 
have,  and  never  had,  any  ill  will  against  him,  and  that  he 
had  no  purpose  in  writing  the  letter  but  to  collect  the  money 
he  believed  to  be  due  the  company. 

The  plaintiff  assigns  as  error  that  the  court  below  excluded 
from  the  consideration  of  the  jury  the  testimony  of  John  H . 
Wright.  This  witness  testified  that,  several  weeks  after  the 
letter  was  written,  he  had  a  conversation  with  H.  D.  Coyner, 
the  general  manager  of  the  defendant  company,  in  which  said 
Coyner  admitted  that  his  company  had  no  right  to  stop  the 
plaintiff's  money  in  the  hands  of  the  Virginia  Company,  and 
that  the  purpose  in  writing  the  letter  was  to  cause  the  Hotel 
Roanoke  to  stop  dealing  with  Reusch.  This  evidence  was 
hearsay,  and  properly  excluded.  If  these  alleged  admissions 
were  true  and  properly  proven,  it  could  not  be  considered  as 
evidence  against  the  defendant  company,  because  they  were 
made  several  weeks  after  the  letter  complained  cf  was  written, 
and  such  evidence  to  be  admissible,  must  form  part  of  the  res 
gestcB.  Va.  cfe  Tenn.  JR.  B.  Co.  v.  Sayers,  26  Gratt.  328. 
A  further  assignment  of  error  is  the  refusal  of  the  court  to 
give  five  instructions  offered  by  the  plaintiff.  There  was  no 
evidence  upon  which  to  base  the  instructions  asked  for,  and 
they  were  properly  refused.  The  two  instructions  given  by 
the  court  correctly  expounded  the  law  of  the  case,  and  were  all 
it  was  proper  to  give.  The  defendant  in  the  court  below  de- 
murred to  the  declaration,  and  the  demurrer  was  overruled. 
It  is  insisted  that  this  was  error.  This  raises  the  question  of 
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the  right  to  hold  a  corporation  responsible  for  libel  under  onr 
statute,  as  at  common  law,  for  the  reason  that  a  corporation 
cannot  be  guilty  of  the  oflfence  for  which  this  statute  is  intended 
to  afford  a  remedy.  The  view  already  taken  of  this  case 
makes  it  unnecessary  to  consider  this  question. 

There  is  no  merit  in  the  case  presented  by  the  plaintiff  in 
error,  and  the  judgment  c^  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Norfolk  &  Western  R.  R.  Co.  v.  Neely. 

June  27,  1895. 

1.  Expulsion  op  Passengers — Damages — Compen9cUory — Punitive.— A  passen- 

ger who  is  unlawfully  expelled  from  a  railroad  train  by  the  conductor 
thereof  is  entitled  to  recover  damages  therefor  of  the  company.  If  the 
expulsion,  though  unlawful,  did  not  proceed  from  any  ill  motive,  and 
was  not  rudely  or  recklessly  done,  nor  in  such  manner  as  to  evince 
malice  or  a  conscious  diregard  of  the  rights  of  others,  and  was  simply 
the  result  of  a  mistake,  the  passenger  cannot  recover  punitive  damages, 
but  only  compensation,  and,  on  the  evidence  certified,  his  damages 
should  be  limited  to  compensation  for  the  inconvenience,  delay  and 
fifttigue  to  which  he  was  put,  and  a  suitable  recompense  for  the  injury 
done  to  his  feelings,  in  being  expelled  from  the  train. 

2.  Damages — Acttial  or  Compensatory — Exemplary  or  Punitive, — Actual  or 

compensatory  damages  are  the  measure  of  the  loss  or  injury  sustained, 
while  exemplary  or  punitive  damages  are  something  in  addition  to  full 
compensation,  and  something  not  given  as  his  due,  but  for  the  protection 
of  the  public.  The  law  awards  the  former  only  where  in  the  unlawful 
act  there  is  an  absence  of  intentional  wrong,  fraud,  or  malice,  or  the  act 
is  not  oppressively  or  recklessly  committed  ;  while  the  latter  are  given 
where  the  wrongful  act  is  done  with  a  bad  motive,  or  with  such  gross 
negligence  as  to  amount  to  positive  misconduct,  or  in  a  manner  so  wanton 
or  reckless  as  to  manifest  a  willful  disr^ard  of  the  rights  of  others. 

3.  Instructions — No  Evidence  to  Support.— Where  there  is  no  evidence  to 

support  an  instruction  asked  for,  which  is  a  matter  to  be  determined  by 
the  court,  it  should  not  be  given. 

4.  Master  and  Servant — Damages — Unlawful  Act  of  Servant — Tortious  Act- 

Ratification. — A  master  is  liable  to  the  extent  of  compensatory  damages 
for  the  unlawful  act  of  his  agent  committed  in  the  course  of  his  employ- 
ment, whether  ratified  or  not.  But  in  an  action  to  recover  exemplary 
damages  of  the  master,  for  the  tortious  act  of  the  servant,  ratification  of 
the  master  must  be  shown. 
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Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of 
Roanoke,  rendered  May  19,  1894,  in  an  action  of  trespass 
on  the  case,  in  which  the  defendant  in  error  was  the  plain- 
tiff, and  the  plaintiff  in  error  was  the  defendant. 

Reveraed. 

The  opinion  states  the  case. 

Watts^  Robertson  dk  Robertson  and  Scott  cfe  Staples^  for  the 
plaintiff  in  error. 

Penn  cfe  Coche^  for  the  defendant  in  error. 

Reily,  J. ,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  on  the  case  to  recover  dam- 
ages for  being  expelled  from  a  passenger  car  by  the  conductor. 
There  were  two  trials  in  the  court  below.  On  the  first  trial 
the  jury  rendered  a  verdict  for  $1,000,  which,  on  the  motion 
of  the  defendant,  was  set  aside  and  a  new  trial  awarded ;  and 
on  the  second  trial  a  verdict  of  $800  was  rendered,  which  the 
court  refused  to  set  aside,  but  gave  judgment  thereon. 

It  was  conceded  that  the  plaintiff  in  the  suit,  J.  M.  Neely, 
had  a  right  of  action  against  the  defendant  company  to  recover 
damages  for  his  expulsion  from  the  car,  and  the  real  point  of 
controversy  was  the  measure  of  recovery  for  the  unlawful 
act.  Was  he  entitled  under  the  circumstances  of  the  case,  as 
shown  by  the  evidence,  to  actual  or  compensatory  damages 
only,  or  was  he  entitled  to  recover  in  addition  exemplary  or 
punitive  damages  ?  Actual  or  compensatory  damages  are  the 
measure  of  the  loss  or  injury  sustained,  while  exemplary  or 
punitive  damages  are  *' something  in  addition  to  full  compen- 
sation, and  something  not  given  as  his  due,  but  for  the  pro- 
tection of  the  public."  The  law  awards  the  former  only 
where  in  the  unlawful  act  there  is  an  absence  of  intentional 
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wrong,  fraud,  or  malice,  or  the  act  is  not  oppressively  or 
recklessly  committed,  while  the  latter  are  given  where  the 
wrongful  act  is  done  with  a  bad  motive,  or  \vith  such  gross 
negligence  as  to  amount  to  positive  misconduct,  or  in  a  manner 
so  wanton  or  reckless  as  to  manifest  a  >villful  disregard  of  the 
rights  of  others. 

On  the  first  trial  the  plaintiff  asked  for  two  instructions 
which  were  given  by  the  court,  and  on  the  last  trial  the  court, 
at  the  instance  of  the  plaintiff,  gave  four  instructions,  the 
second  and  third  of  which  are  the  same  as  the  two  given  for 
the  plaintiff  on  the  first  trial.  On  the  first  trial  the  defendant 
asked  five  instructions,  all  of  which  were  refused.  They  were 
the  same  as  the  first  five  of  the  seven  instructions  asked  by 
the  defendant  on  the  last  trial.  The  court,  on  the  last  trial, 
refused  all  of  the  defendant's  instructions,  except  the  fifth, 
which  it  gave  with  an  explanatory  amendment.  The  con- 
sideration of  these  instructions  and  of  the  action  of  the  court  in 
respect  to  them  involves,  the  determination  of  the  question  at 
issue,  and  of  the  errors  assigned  in  the  petition  for  the  writ 
of  error  awarded  by  this  court.  As  all  of  the  instructions 
asked  for,  and  refused  or  given,  on  the  first  trial,  were  re- 
newed on  the  second  trial,  it  is  only  necessary  to  consider 
those  presented  on  the  latter  trial. 

We  perceive  no  error  in  the  first  and  second  instructions 
given  for  the  plaintiff,  or  in  the  fifth  instruction  of  the  defen- 
dant which  was  likewise  given.  Nor  did  the  court  err  in  re- 
jecting the  other  instructions  asked  for  by  the  defendant.  This 
leaves  for  consideration  the  correctness  of  the  third  and  fourth 
instructions  given  to  the  jury  at  the  instance  of  the  plaintiff. 

The  third  instruction  was  as  follows:  *' Should  the  jury 
further  believe  from  the  evidence  that  the  act  of  the  said  con- 
ductor was  not  only  illegal,  but  was  also  wanton  or  oppressive, 
or  in  utter-disregard  of  the  rights  of  the  plaintiff,  and  that  after 
the  defendant  company  had  knowledge  of  such  act  it  partici- 
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pated  in  or  ratified  it,. expressly  or  by  implication,  then  the 
jury  may  add  to  actual  damages  something  by  way  of 
punitive  damages  against  the  defendant.  Punitive  damages 
are  damages  against  a  party  who  has  wronged  another  in  a 
wanton,  willful,  or  oppressive  manner  in  disregard  of  his 
rights,  as  a  warning  to  him  and  others  to  prevent  them  from 
committing  like  offences  m  the  future.'' 

This  instruction  assumes  that  there  was  evidence  before  the 
jury  not  only  of  an  illegal  act,  but  evidence  that  tended  to 
prove  that  the  act  was  done  in  a  wanton  and  oppressive 
manner  and  in  utter  disregard  of  the  rights  of  the  plaintiff, 
and  also  evidence  that  the  defendant  company,  with  know- 
ledge thereof,  ratified  what  its  agent,  the  conductor,  had 
done.  The  instruction  informed  the  jury  that  if  satisfied  that 
these  facts  were  proved  by  the  evidence,  they  had  the  right 
to  inflict  on  the  defendant  company  exemplary  or  punitive 
damages.  The  propriety  of  this  instruction  depends  upon  the 
evidence  before  the  jury.  If  there  was  evidence  tending  to 
prove  the  acts  hypothetically  stated  in  the  instruction,  then 
its  sufficiency  to  establish  them  was  for  the  determination  of 
the  jury,  and  it  was  right  to  give  the  instruction ;  but  if  there 
was  no  evidence  to  that  end,  which  was  a  matter  for  the  court 
to  decide,  it  should  not  have  been  given;  for,  where  there  is 
no  evidence  to  support  an  instruction  that  is  asked  for,  it 
should  not  be  given,  and  if  given  it  is  reversible  error.  Bar- 
land  V.  Barrett^  76  Va.  133;  Rea^a  AdviW  v.  Trotter  (k  Bro.^ 
26  Gratt.  585;  Chicago  JR.  JR.  Co.  v.  Scwrr^  42  Amer.  Rep. 
376;  Thompson  on  Negligence,  2  Vol.  7246;  and  Milwattkee 
R.  R.  Co.  V.  Arms,  91  TJ.  S.  489. 

The  defendant  company  operates,  as  lessee,  the  branch  line 
of  railroad  running  from  Eoanoke  city,  Va. ,  to  Winston,  N. 
C. ,  and  known  as  the  Roanoke  &  Southern  road.  The  nearest 
station  to  Roanoke  city,  and  distant  six  miles,,  is  caUed 
Starkie,  and  eight  miles  further  on  is  the  next  station,  known 
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as  Boone's  Mill.  The  plaintiff  lived  at  Roanoke  city,  and  on 
May  28,  1893,  which  was  Sunday,  he  decided  to  pay  a  social 
visit  to  some  friends  who  resided  at  Boone's  Mill.  He  bought 
from  the  ticket  agent  of  the  defendant  company  at  Roanoke 
a  ticket  to  Boone's  Mill,  which  he  showed  to  a  Mr.  Armen- 
trout,  his  friend  and  business  partner,  who  was  with  him. 
They  entered  the  car  and  took  a  seat  together.  After  the 
train  had  started,  and  before  it  reached  Starkie  the  conductor 
came  through  the  car  to  take  up  the  tickets  of  the  passengers. 
When  he  reached  Neely  and  Armentrout,  who  were  seated 
near  the  rear  end  of  the  car  he  took  up  the  ticket  of  Neely 
and  also  took  out  of  the  mileage  book  of  Armentrout  the  mile- 
age to  Boone's  Mill,  to  which  place  the  latter  was  also  going. 
After  the  train  had  proceeded  a  mile  or  so  beyond  Starkie, 
the  conductor  again  came  through  the  car,  and  asked  Neely 
for  his  ticket.  He  answered  that  he  had  already  given  his 
ticket  to  him.  The  conductor  replied  that  he  had  not  done 
so;  that  the  ticket  which  he  had  given  to  him  was  for  Starkie. 
Further  words  passed  between  them,  when  the  conductor  said, 
* '  You  will  have  to  give  a  ticket  or  money  or  get  off. ' '  Neely 
replied,  *'You  will  have  to  put  me  off,  for  I  won't  get  off," 
and  turned  to  Armentrout  and  asked  him  if  he  had  not  given 
his  ticket  to  the  conductor.  Armentrout  answered  that  he 
had.  Neely  then  told  the  conductor  to  look  through  his 
tickets  and  he  would  find  one  to  Boone's  Mill.  The  conduc- 
tor responded  that  he  did  not  have  to  do  so,  by  which  lan- 
guage he  meant,  as  he  explained  on  the  trial,  that  he  had 
already  examined  them.  He  explained  that  in  taking  up 
tickets  it  was  his  practice  to  put  them  in  rotation  as  passen- 
gers occupied  seats  in  the  car,  so  as  to  assist  his  memory,  if  he 
did  not  recollect  the  destination  of  the  passenger:  that  when 
he  first  took  up  the  tickets  on  this  occasion,  after  leaving 
Roanoke  city,  he  tore  out  of  Armentrout' s  book  the  necessary 
mileage  to  Boone's  Mill  and  took  up  Neely 's  ticket,  which  he 
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read  ^^Starkie,"  and  that  he  fixed  it  in  his  mind  that  in  this 
seat  there  was  one  passenger  for  Starkie  and  one  for  Boone^s 
Mill,  and  put  the  tickets  in  this  lotation;  that  when  he  came 
through  the  car  again,  he  noticed  that  Neely  had  left  his  seat, 
and  on  examining  his  tickets  he  found  a  ticket  for  Starkie  cor- 
responding to  the  seat  Neely  had  first  occupied,  but  which 
must  in  fact  have  represented  the  seat  just  opposite.  Acting 
under  the  belief  that  Neely' s  ticket  was  for  Starkie,  and 
Neely  failing  to  give  him  a  ticket  after  remaining  on  the  train 
beyond  Starkie,  or  to  pay  the  fare  to  Boone's  Mill,  which 
was  thirty  cents,  he  stopped  the  train  and  put  him  oflf.  In 
doing  so,  thfe  evidence  shows  that  the  conductor  was  guilty 
of  no  rudeness  or  violence.  The  ejection  was  effected  quietly 
and  respectfully.  Neely  oflfered  no  physical  resistance,  and 
only  required  that  he  be  put  oflf,  which  was  done  by  the  con- 
ductor taking  hold  of  his  arm  or  coat  and  leading  him  to  the 
rear  end  of  the  car,  where  Neely  still  refusing  to  get  oflf,  he 
led  him  down  the  steps  of  the  platform  until  he  was  wholly 
oflf  the  train. 

After  Neely  had  thus  been  expelled  from  the  car,  and  be- 
fore the  train  arrived  at  Boone's  MiU,  the  conductor  came  to 
where  Armentrout  was  sitting  and  began  to  talk  with  him 
about  the  matter.  Armentrout  told  him  that  he  had  made  a 
mistake;  that  Neely's  ticket  was  for  Boone's  Mill,  and  that 
he  was  willing  to  go  before  a  justice  of  the  peace  and  make 
oath  to  that  effect.  The  conductor  thereupon  said  that  he 
supposed  then  he  had  made  a  mistake.  When  the  train 
arrived  at  Boone's  Mill,  the  conductor  again  came  to  Armen- 
trout and  said:  ''I  guess  I  made  a  mistake;  here  is  $2;  you 
get  a  carriage  and  send  back  for  Mr.  Neely,  and  if  you  need 
any  more  money,  you  pay  it,  and  when  1  come  to  town,  I  will 
make  it  good."  Armentrout  did  not  succeed  in  getting  a 
conveyance,  and  he  returned  the  money  to  the  conductor 
when  he  came  back  \vith  his  train  the  next  day  to  Eoanoke  city. 
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It  is  apparent  from  this  recital  of  the  testimony  that  while 
the  act  of  the  conductor  in  expelling  Neely  was  unlawful,  it 
proceeded  from  no  ill  motive,  and  was  not  rudely  or  recklessly 
done.  It  was  the  result  of  a;  mistake  on  the  part  of  the  con- 
ductor, and  due  to  negligence  or  absence  of  mind  in  reading 
the  ticket  of  Neely  when  he  took  it  up.  But  when  he  was 
assured  by  Armentrout  that  he  had  made  a  mistake,  he  mani- 
fested his  penitence  and  did  all  in  his  power  to  rectify  it.  His 
subsequent  conduct  was  conclusive  against  any  imputation  of 
malice  and  repelled  all  presumption  of  intentional  wrong.  It 
was  clearly  not  a  case  for  exemplary  or  punitive  damages. 
In  Sutherland  on  Damages,  second  edition,  sec.  393,  p.  847, 
the  law  on  this  subject  is  thus  stated:  '*A  tort  committed  by 
mistake,  in  the  assertion  of  a  supposed  right,  or  without  any 
actual  wrong  intention,  and  without  such  recklessness  or  neg- 
ligence as  evinces  malice  or  conscious  disregard  of  the  rights 
of  others,  will  not  warrant  the  giving  of  damages  for  punish- 
ment, where  the  doctrine  of  such  damages  prevails. "  And  to 
the  same  effect  are  Hamilton  v.  Third  Ave,  R,  R,  Co. ,  63 
N.  Y.  25;  Chicago  R.  R.  Co.  v.  Scv^r,  42  Amer.  R.  373; 
Philadelphia  W.  cfe  B.  R.  R.  Co.  v.  Rice,  21  Alt.  Rep.  97; 
Z.  iT.  cfe  G.  S.  R.  R.  Co.  V.  Guinan,  47  Amer.  Rep.  279; 
N.  cfe  W.  R.  R.  Co.  V.  Lipscomb^  90  Va.  137;  and  Milwau- 
kee R.  R.  Go.  V.  Arms,  91  U.  S.  489.  The  evidence  fur- 
nished no  foundation  for  instruction  No.  3,  and  the  court  erred 
in  giving  it  to  the  jury. 

The  plaintifif  was  unlawfully  expelled  from  the  car,  and  was 
entitled  to  be  fully  recompensed  for  the  injury.  He  lesided 
at  Roanoke  city,  but  was  engaged  in  the  tanbark  business, 
and  had  his  place  of  business  between  the  stations  Starkie 
and  Boone's  Mill,  about  two  or  two  and  a  half  miles  south  of 
Starkie.  It  was  his  habit  to  go  to  his  place  of  business  on 
the  cars  once  or  twice  a  week,  and  to  get  oflf  sometimes  at 
one  station  and  sometimes  at  the  other,  whence  he  was  ac- 
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customed  to  walk  1  o  his  place  of  business.  On  the  day  he  was 
expelled  from  the  car  he  had  to  walk  about  half  a  mile  further 
than  he  was  accustomed  to  do  when  he  got  oflf  the  train  at 
Boone's  Mill.  He  did  not  sustain  any  physical  injury,  nor 
suffer  any  pecuniary  loss.  He  was  not  thrust  out  into  in- 
clement weather.  The  day  was  fair  and  warm.  He  arrived 
at  his  destination  too  late  to  accompany  to  church  the  friends 
he  was  going  to  visit,  and  in  this  he  was  disappointed.  He 
was  entitled  to  full  compensation  for  the  unlawful  act  to  which 
he  was  subjected.  He  was  entitled  to  compensation  for  the 
inconvenience,  delay,  and  fatigue  to  which  he  was  put,  and  a 
suitable  recompense  for  the  injury  done  to  his  feelings  in  being 
expelled  from  the  train;  but  he  was  not  entitled  to  recover 
in  addition  exemplary  or  punitive  damages  as  a  protection  to 
the  public  for  the  unintentional  wrong  or  mistake  of  the  con- 
ductor. The  verdict  of  the  jury  exceeded  any  compensatory 
limit,  and  can  only  be  accounted  for  upon  the  theory  that 
the  jury,  under  the  erroneous  instruction  of  the  court,  gave 
to  him  exemplary  damages. 

Instruction  No.  4,  which  was  also  given  at  the  instance  of 
the  plaintiff,  was  intended  to  inform  the  jury  as  to  what  con- 
stituted evidence  tending  to  show  a  ratification  by  the  defen- 
dant company  of  the  unlawful  act  of  its  conductor  with  a  view 
to  its  consequent  liability.  A  master  is  liable,  to  the  extent 
of  compensatory  damages,  for  the  unlawful  act  of  his  agent 
committed  in  the  course  of  his  employment,  whether  ratified 
or  not ;  and  such  instructions  as  the  one  above  referred  to 
would  only  be  proper  in  a  case  where  the  law  awarded  ex- 
emplary damages  for  the  tortious  act  of  the  agent.  It  was 
intended  to  be  and  was  supplemental  to  instruction  No.  3,  and 
could  only  be  relevant  and  proper  in  case  that  instruction  was 
proper.  We  have  seen  that  it  was  error  in  the  court  to  give 
that  instruction,  and  it  follows  that  it  was  error  to  give  this 
one. 
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The  court  having  erred  in  giving  to  the  jury  instruct 
Nos.  3  and  4,  the  judgment  must  be  reversed  and  annul 
the  verdict  of  the  jury  set  aside,  and  the  case  remanded  tc 
Circuit  Court  for  the  city  of  Roanoke  for  a  new  trial;  u 
which  new  trial,  if  the  evidence  should  be  substantially 
same  as  on  the  last  trial,  the  said  instructions,  if  asked 
are  not  to  be  given,  but  the  jury  instructed  in  accordance  '^ 
the  views  expressed  in  the  foregoing  opinion. 

Revebsed. 
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FiSHBURNE    AND    OtHERS    V.    EnGLEDOVE. 

June  27,  1895. 

1.  Judgments — Evidence. — In  order  that  a  judgment  may  be  evidence  against 

a  party  in  another  suit  on  a  different  cause  of  action  it  must  be  rendered 
in  a  proceeding  between  the  same  parties  or  their  privies,  and  the  point 
must  have  been  involved  in  both  suits  and  determined  on  its  merits. 

2.  JuDQHBNTB — Evidence — Distress  Warrants — Unlawful  Detainer. — ^Whererent 

is  payable  by  the  month,  and  a  distress  warrant  is  sued  out  for  rent  in 
arrear,  and  three  months  before  and  two  months  after  suing  out  such 
warrant,  actions  of  unlawful  detainer  are  sued  out  by  the  landlord 
against  the  tenant  to  recover  possession  of  the  leased  premises,  and 
there  is  judgment  in  both  in  favor  of  the  defendant,  these  judgments^ 
although  between  the  same  parties,  are  not  evidence  that  no  rent  was 
due  at  the  time  the  distress  warrant  was  sued  out. 

3.  Landlord  and  Tenant —  Unlawful  Distress — Meamre  of  Damages. — In  an 

action,  under  sectidh  2898  of  the  Code,  to  recover  damages  for  distraining 
property  for  rent  not  due,  in  the  absence  of  any  charge  of  fraud,  malice, 
oppression,  or  other  special  aggravation,  the  measure  of  the  plaintifi's 
damages  is  compensation  for  the  injury  suffered-— such  damages  as  are 
the  natural  and  proximate  result  of  the  injury  complained  of. 

4.  Instructions — Conflicting  Evidence. — Where  the  evidence  is  conflicting 

the  court,  upon  request,  should  give  instructions  which  correctly  pro- 
pound the  law  according  to  the  different  views  which  the  jury  may  take 
of  the  evidence. 

5.  Landlord  and  Agent —  Unlawful  Distress  by  Agent — Liability  of  Landlord. 

A  landlord  who  employs  an  agent  to  lease  his  property  and  receive  the 
rents  is  not  liable  in  damages  for  the  act  of  the  agent  in  unlawfully 
suing  out  a  distress  warrant  against  the  tenant,  unless  he  directed  or 
approved  the  proceedings  had  under  the  distress  warrant,  or  failed  to 
repudiate  such  proceedings  after  full  knowledge  of  them. 

6.  Instructions — Weight  of  Evidence. — ^In  an  action  to  recover  for  loss  of 

profits  in  business,  where  the  plea  is  not  guilty,  an  instruction  which 
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assumes  that  there  has  been  such  loss,  or  which  is  ambiguous  on  this 
point,  should  not  be  given. 

7.  Pleadings — Several  DrfendarUa — Separate  Pleas — General  Verdict  for  Plain- 

tiff.— In  an  action  of  tort  against  several  defendants  for  an  alleged  joint 
trespass,  although  they  severally  pleaded  not  guilty,  Uiere  is  but  one 
issue  submitted  to  the  jury,  and  a  general  finding  in  favor  of  the  plaintiff, 
without  naming  the  defendants,  is  a  finding  against  all  the  defendants. 

8.  Principal  and  Agent — Special  Powers — Exceeding  Authority  of  Principal, 

Authority  from  a  landlord  to  an  agent  to  receive  tenants  for  his  pro- 
perty, **  receive  rents  and  pay  for  repairs  and  insurance,*'  does  not 
authorize  the  agent  to  sue  out  a  distress  warrant  for  rent  in  arrear,  and 
levy  it  on  the  property  of  the  tenant. 

Error  to  a  jadgment  of  the  Circuit  Court  of  the  city  of 
Boanoke,  render^ed  October  7,  1893,  in  an  action  of  trespass 
on  the  case,  wherein  the  defendant  in  error  was  the  plaintiff, 
and  the  plaintiffs  in  error  were  the  defendants. 

Reversed, 

The  following  declaration  was  filed : 
In  the  Circuit  Court  of  Boanoke  city. 

To  July  rules  (first  Monday). 

''A.  D.  Engledove  complams  of  T.  T.  Fishbume,  K.  H. 
Fishburne,  John  Engleby,  Joseph  T.  Engleby,  J.  B.  Fish- 
burne,  J.  W.  Coon,  W.  K.  Andrews  and  \V.  O.  Booker,  who 
have  been  summoned  to  answer  said  plaintiff  in  an  action  of 
trespass  on  the  case,  for  this  that  heretofore,  to- wit,  on  the 
12th  day  of  March,  1891,  the  said  plaintiff  held,  and  was  in 
possession  of  a  certain  tenement,  consisting  of  the  bar-room 
and  dining-room  of  the  Exchange  Building,  corner  of  Jeffer- 
son street  and  Salem  avenue,  in  the  city  of  Boanoke  as  tenant 
thereof,  and  the  said  defendants  contriving  and  wrongfully  and 
injuriously  intending  to  harrass,  oppress  and  injure  the  plain- 
tiff, on  the  said  12th  day  of  March,  1891,  by  color  of  the 
statute,  wrongfully  and  injuriously  seized,  took,  and  distrained 
divers  goods  and  chattels  of.  the  plaintiff  of  great  value,  to- 
wit,  of  the  value  of  $975,  for  certain  rent,  to- wit:  The  sum 
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of  $400  alleged  to  be  due  to  said  defendants  on  the  said  12th 
day  of  March,  1891,  for  the  rent  of  said  tenement,  whereas 
in  truth  and  in  fact  at  the  time  of  making  said  distress  no 
rent  was  in  arrear  or  due  to  the  said  defendants  for  the  said 
tenement,  by  means  whereof  the  said  plaintiff  says  that  he 
has  been  obliged  to  incur  and  did  incur  great  expense,  and 
was  deprived  of  great  gains  in  his  business,  and  suffered  great 
and  heavy  losses  therein. 

''And  for  this,  that  heretofore,  to- wit:  on  the  12th  day  of 
March,  1891,  the  said  plaintiff  held  and  was  in  possession  of 
a  certain  tenement  consisting  of  the  bar-room  and  dining- 
room  of  the  Exchange  Building,  corner  of  Jefferson  street  and 
Salem  avenue,  in  the  city  of  Roanoke,  as  tenant  thereof  of 
the  said  defendants,  yet  the  said  defendants,  contriving  and 
wrongfully  and  injuriously  intending  to  harrass,  oppre^  and 
injure  the  plaintiff  on  the  said  12th  day  of  March,  1891,  by 
color  of  the  statute  and  in  the  name  of  the  Exchange  Building 
Company,  wrongfully  and  injuriously  seized,  took,  distrained 
and  carried  away  divers  goods  and  chattels  of  the  plaintiff,  to- 
wit:  his  bar  fixtures,  consisting  of  a  counter,  back  bar  and 
mirrors  of  great  value,  to- wit:  of  the  value  of  $975  for  certain 
rent,  to- wit :  the  sum  of  $400,  alleged  to  be  due  to  the  said 
defendants  on  the  said  12th  day  of  March,  1891,  for  the  rent 
of  the  said  tenement,  whereas,  in  truth  and  in  fact,  at  the 
time  of  making  said  distress,  no  rent  was  in  arrear  or  due  to 
the  said  defendants,  by  means  whereof  the  said  plaintiff  says 
that  ho  has  been  obliged  to  incur  and  did  incur,  great  expense, 
and  has  been  deprived  of  great  gains  in  his  business,  and  has 
suffered  and  sustained  great  loss  therein. 

"Nevertheless,  the  said  defendants  illegally  caused  said  dis- 
tress to  be  made  and  said  goods  and  chattels  to  be  distrained 
and  carried  away  against  the  form  of  the  statute  in  such  case 
made  and  provided  and  to  the  damage  of  the  plaintiff  $10,000, 
and  therefore  he  brings  his  suit." 


I 
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Od  the  trial,  numerous  instructions  were  asked  for  by  both 
plaintiff  and  defendants.  The  court  holds  that  instruction 
No.  4,  given  at  the  instance  of  the  plaintifif,  and  Numbers  1 
and  4,  given  at  the  instance  of  the  defendants,  correctly  state 
the  law;  and  that  Numbers  8,  9,  11  and  12  asked  for  by  the 
defendants,  and  Number  10,  asked  for  by  the  defendant 
Coon,  were  properly  refused.  These  instructions  are  as  fol- 
lows, to- wit: 

Plaintiff's  No.  4. 

"If  the  jury  believe  from  the  evidence  that  by  the  terms  of 
lease  in  this  case  the  plaintiff  was  to  be  allowed  out  of  the  rent 
to  become  due  the  costs  to  him  of  permanent  improvements 
in  adapting  the  building  in  controversy  to  his  uses,  then  he 
had  a  right  to  claim  the  payment  of  said  costs  out  of  said 
rents.  And  if  they  believe  from  the  said  evidence  that  by 
said  contract  said  plaintiff  was  to  be  paid  said  costs  before 
paying  any  rent,  and  was  not  so  paid^  then  he  had  the  right 
to  claim  the  same  thereafter  at  any  time  he  might  see  proper, 
and  if  they  believe  from  said  evidence  that  by  said  contract  it 
was  not  provided  when  said  costs  were  to  be  taken  out  of  the 
rents,  then  the  plaintiff  had  the  right  to  elect  to  take  said  costs 
out  of  said  rent  whenever  he  saw  proper  so  to  do." 

Defendants'  No.  1. 

**The  court  instructs  the  jury  that  the  defendants  cannot  be 
held  liable  in  the  action  unless  the  plaintiff  shows  that  they 
directed  or  approved  the  issuing  of  the  distress  warrant  of 
March  12, 1891,  and  the  seizure  and  detention  of  the  plaintiffs' 
property  thereunder,  or  became  aware  of  the  seizure  and 
failed  to  repudiate  it,  and  if  they  believe  from  the  evidence 
that  the  plaintiff  has  not  shown  that  any  one  of  the  defen- 
dants did  thus  direct  and  approve  the  issuing  of  the  distress 
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warrant  and  the  seizure  and  detention  of  the  property  of  the 
plaintiflf  thereunder,  or  that  after  kno-vledge  of  the  seizure 
failures  [failed]  to  repudiate  it,  then  the  jury  must  find  sudi 
defendants  not  guilty." 

Defendants'  No.  4. 

**The  court  instructs  the  jury  that  if  they  beheve  from  the 
evidence  that  L.  H.  Simmons  rented  the  property  in  question 
to  A.  D.  Engledove  for  one  year  from  the  15th  day  of  May, 
1890,  at  the  price  of  $100  per  month,  and  that  Simmons  agreed 
to  allow  Engledove  for  such  permanent  improvements,  to  be 
paid  to  him  at  the  end  of  the  year  and  not  to  be  taken  out  of 
the  rent  prior  to  that  time  if  said  Engledove  should  not  longer 
ren^  the  property;  and  if  they  further  believe  from  the  evi- 
dence that  when  the  distress  warrant  was  sued  out,  to- wit : 
the  12th  day  of  March,  1891,  the  amount  of  $400  was  due 
and  unpaid  for  rent  of  said  property  and  the  amount  for  said 
improvements  was  not  then  due,  or  a  sufficient  amount  to 
offset  said  $400  of  rents,  then  they  must  find  for  defendant 
notwithstanding  that  the  value  of  the  improvements  may 
have  been  greater  than  the  said  sum  of  $400." 

Defendants'  No.  8. 

'*The  court  instructs  the  jury  that  if  they  believe  frcm  the 
evidence,  that  if  at  the  time  of  suing  out  of  the  distress  war- 
rant, to-wit,  on  the  12th  day  of  March,  1891,  the  amount  of 
rent  claimed  in  said  warrant,  to-wit,  $400  was  due,  and  un- 
paid by  A.  D.  Engledove,  to  the  owners  of  the  property,  then 
the  suing  out  of  the  safd  distress  warrant  was  lawful,  and 
though  the  jury  may  believe  that  the  said  Engledove,  by 
virtue  pf  his  contract  with  L.  H.  Simmons,  was  entitled  to 
an  offset  upon  said  rent  for  improvements,  and  the  amount 
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of  said  offsets  was  at  the  time  of  suing  out  of  tiie  distress 
warrant,  in  dispute,  and  though  upon  a  settlement  of  the 
matter  in  dispute  the  offsets  might  equal  the  rent,  yet  such 
facts  would  not  render  the  distress  illegal  and  they  must  find 
for  the  defendant. ' ' 

Defendants'  No.  9. 

' '  The  court  instructs  the  jury  that  although  they  may  believe 
the  plaintiff,  A.  D.  Engledove,  had  a  valid  oflf-set  for  im- 
provements against  the  rent  for  which  the  defendants  sued  ' 
out  its  distress  warrant,  and  although  they  may  believe  the 
plaintiff  conld  have  set  off  the  costs  of  said  improvements 
against  any  portion  of  the  rent  he  desired,  yet  if  they  further 
believe  that  but  for  the  said  setoff  the  rent  claimed  would 
have  been  due  the  defendants,  then  such  rent  was  in  contem- 
plation of  law  due  up  to  the  time  of  the  filing  of  such  setoff 
and  the  seizure  and  distress  made  prior  to  the  pleading  of 
such  setoff  was  not  illegal,  and  they  must  find  f oi  the  defen- 
dant." 

Defendants'  No.  11. 

**The  court  instructs  the  jury  that  although  they  may  believe 
from  the  evidence  that  the  plaintiff  had  the  right  to  set-off 
against  the  rent  claimed  by  the  defendant  the  costs  of  improve- 
ments made  by  plaintiff,  yet,  if  they  have  a  reasonable  doubt 
as  to  whether  or  not,  under  the  terms  of  the'  contract,  the 
said  improvements  should  be  setoff  against  the  first  rent  that 
became  due,  or  whether  it  should  be  setoff  at  the  end  of  the 
year;  and  if  they  further  believe  that  the  plaintiff  and  defen- 
dant both  acted  under  the  construction  of  the  contract,  that 
the  improvements  should  be  setoff  at  the  end  of  the  year, 
then  the  acts  of  the  parties  are  to  be  construed  as  the  true 
terms  of  the  contract,  and  they  must  find  for  the  defendant." 
Vol.  xci — 70 
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Defendants'  No.  12. 

''The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  terms  of  the  contract  between  L.  H.  Sim- 
mons and  the  plaintiff,  A.  D.  Engledove,  that  the  costs  of  any 
permanent  improvements  which  said  Engledove  should  put 
upon  the  property  known  as  the  Exchange  Building,  should 
constitute  an  offset  against  the  rent  therefor,  and  if  they 
further  believe  from  the  evidence  that  after  the  rent  for  the 
said  building  became  due,  and  after  the  right  to  claim  said 
offset  had  accrued  to  said  Engledove,  he,  the  said  Engledove, 
made  a  promise  to  pay  said  rent  to  the  agent  whose  business 
it  was  to  collect  same,  then  the  issuing  of  the  distress  warrant 
and  the  levying  the  same  upon  the  property  of  the  plaintiff 
for  rent  due  at  the  time  of  the  issuing  of  said  warrant,  was 
lawful  and  constitutes  no  ground  of  action  against  the  defen- 
dant in  this  cause." 

*'And  the  court  gave  instructions  Nos.  one  to  six  inclusive, 
and  refused  to  give  instructions  Nos.  seven  to  twelve  inclu- 
sive, to  which  refusal  of  the  court  to  give  such  instructions, 
the  defendants  excepted  respectively,  and  pray  that  their  ex- 
ceptions be  signed  and  sealed  and  made  part  of  the  record, 
which  is  accordingly  done." 

Defendant,  Coon,  No.  10. 

''The  court  instructs  the  jury  that  under  the  contract  of  the 
25th  day  of  July,  1890,  between  T.  T.  Fishburne,  R.  H. 
Fishburne,  J.  B.  Fishburne,  L.  H.  Simmons,  J.  W.  Coon, 
Jas.  L.  Engleby,  and  John  Engleby,  of  the  one  part,  and  the 
Fidelity  Loan  and  Trust  Company,  of  the  other  part,  that 
neither  the  Fidelity  Loan  and  Trust  Company  nor  any  officer 
or  agent  of  said  company  had  and  authority  to  institute  the 
action  of  unlawful  detainer  of  the  —  day  of ,  and  of  the 
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—  day  of ,  respectively,  nor  to  sue  out  the  distress  war- 
rant proven  in  this  cause  nor  cause  the  same  to  be  levied  upon 
the  property  of  the  plaintiflf,  and  if  they,  the  jury,  believe  from 
the  evidence,  that  if  said  action  of  unlawful  detainer  were  in- 
stituted and  prosecuted  and  said  distress  warrant  was  issued 
and  levied  upon  the  goods  of  the  plaintiff  without  the  knowl- 
edge or  consent  of  any  of  the  defendants  of  this  cause,  then 
such  defendants  shall  not  be  effected  by  such  proceedings  or 
any  of  them." 

Penn  A  Oocke^  Scott  ds  Staples,  and  Smith  c6  King,  foi  the 
plaintiffs  in  error. 

Chiffin  (&  Glasgow,  foi  the  defendant  in  error. 

Buchanan,  J. ,  delivered  the  opinion  of  the  court. 

The  defendant  in  eiror  brought  an  action  of  trespass  on  the 
case  against  the  plaintiffs  in  error  in  the  Corporation  Court 
of  the  city  of  Roanoke,  to  recover  damages  from  them  on  the 
ground  that  they  had  sued  out  a  distress  warrant  and  had  it 
levied  upon  his  property  for  rent  alleged  to  be  due,  when  in 
fact  there  was  no  rent  due  and  in  arrears. 

Upon  a  trial  of  the  cause,  judgihent  was  rendered  in  favor 
of  the  plaintiff  for  $4,000.  To  that  judgment  the  defendants 
obtained  a  writ  of  error  which  is  now  to  be  disposed  of. 
Many  errors  are  assigned  to  the  action  of  the  trial  court,  but 
in  the  view  we  take  of  the  case  it  will  be  unnecessary  for  us 
to  dispose  of  all  of  them  in  detail. 

The  first  assignment  of  error  is  that  the  trial  court  erred  in 
admitting  in  evidence  the  records  in  the  action  of  unlawful 
detainer  brought  for  the  recovery  of  the  leased  premises,  for 
the  rent  of  which  the  distress  warrant  was  sued  out.  The 
parties  to  the  writs  of  unlawful  detainer  and  the  parties  to 
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the  action  of  trespass  were  the  same.  The  records  in  the 
unlawful  detainer  cases  were  objected  to  when  offered  in  evi- 
dence, but  the  objections  were  overruled  and  the  records  ad- 
mitted. Afterwards,  the  court  instructed  the  jury  that  they 
could  not  consider  these  recoids  as  evidence  in  fixing  the 
damages  in  the  case,  but  that  they  could  consider  them  in  deter- 
mining the  question  whether  or  not  any  rent  was  due  when  the 
distress  warrant  was  levied.  Admitting,  as  is  contended  by 
the  counsel  for  the  defendant  in  error,  that  the  question 
whether  or  not  any  rent  was  due  at  the  time  each  of  the  ac- 
tions of  unlawful  detainer  was  instituted  was  in  issue  in  those 
cases,  still  those  records  were  inadmissible  as  evidence  in  this 
case. 

In  order  that  a  judgment  may  be  evidence  against  a  party 
in  another  suit  upon  a  different  cause  of  action,  it  must  be 
rendered  in  a  proceeding  between  the  same  parties  or  their 
privies,  and  the  point  must  be  involved  in  both  cases,  and 
must  have  been  determined  upon  its  merits.  If  the  first  ac- 
tion is  disposed  of  upon  any  ground  that  does  not  go  to  its 
merits,  the  judgment  rendered  will  not  conclude  the  party. 
7  Rob.  Pr.  190;  Bigelow  on  Estoppel,  38-39;  and  Black  on 
Judgments,  sees.  504  to  506. 

The  first  of  these  actions  of  unlawful  detainer  was  instituted 
in  December,  1890.  The  distress  warrant  was  taken  out  in 
March,  1891. 

Although  the  parties  do  not  agiee  as  to  the  terras  of  the 
lease,  there  is  no  question  that  it  was  for  at  least  one  year, 
beginning  in  June,  1890,  and  that  the  rent  was  payable 
monthly  in  advance.  The  determination  of  the  unlawful  de- 
tainer case  brought  in  December,  1 890,  admitting  that  the 
question,  whether  or  not  any  rent  was  then  due  was  involved 
in  that  case,  could  not  possibly  determine,  or  be  evidence  as 
to  the  question  whether  or  not  any  rent  was  due  in  March, 
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1891,  nearly  three  months  afterwards,  when  by  the  tenns  of 
the  lease  the  rents  became  due  monthly  during  that  period. 

The  second  action  of  unlawful  detainer  was  instituted  in 
May,  1891,  and  was  dismissed  before  the  appearance  of  the 
defendants.  There  was  no  disposition  of  it  upon  its  merits. 
By  it  nothing  was  determined  or  concluded  between  the  par- 
ties. 

These  records  were  therefoie  clearly  inadmissible  in  evi- 
dence for  the  purpose  for  which  the  court  allo^v'ed  them  to 
be  introduced,  or  for  any  other  purpose,  and  for  such  error 
the  judgment  complained  of  will  have  to  be  reversed. 

Another  assignment  of  error  is  that  the  damages  assessed 
by  the  jury  weie  excessive. 

The  determination  of  that  question  will  require  an  exami- 
nation of  the  declaration,  and  the  character  of  the  damages 
that  could  be  proved  under  it. 

The  action  brought  was  not  for  maliciously  taking  out  a 
distress  warrant  without  probable  cause,  and  having  it  levied 
upon  the  plaintiff's  property  when  there  was  no  rent  due,  but 
it  was  sued  out  under  section  2898  of  the  Code,  which  pro- 
vides that  **if  property  be  distrained  for  any  rent  not  due, 
or  attached  for  any  rent  not  accruing,  or  taken  under  any 
attachment  sued  out  without  good  cause,  the  owner  of  such 
property  may,  in  an  action  against  the  party  suing  out  the 
warrant  of  distress  or  attachment,  recover  damages  for  the 
wrongful  seizure,  and  also,  if  the  property  be  sold,  for  the 
sale  thereof." 

The  declaration  alleges  that  the  rent  claimed  to  be  due, 
and  for  \\  hich  the  distress  warrant  was  taken  out,  was  $400 ; 
that  the  property  levied  on  was  of  the  value  of  $975;  that  in 
fact  there  was  no  rent  due;  and  that  by  reason  of  the  taking 
of  the  property  the  plaintiff  was  obliged  to  incur,  and  did 
incur,  great  expense,  and  has  been  deprived  of  great  gains 
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in  his  business,  and  has  suffered  and  sustained  great  and  heavy 
losses  therein. 

There  are  no  allegations  in  the  declaration  of  such  facts  as 
would  show  that  the  alleged  trespass  was  accompanied  by 
circumstances  of  aggravation,  nor  is  there  the  general  allega- 
tion of  alia  enormia^  under  which  circumstances  of  aggrava- 
tion might  be  proved  as  they  may  when  they  do  not  afford  a 
substantial  ground  of  action,  but  are  mere  incidents  of  the 
trespass  complained  of.  Fauthnsr  v.  Anderson^  Gilmer,  at 
page  236-7;  Peahine  v.  Shepperson,  17  Gratt.  472-3,  489. 

Even  if  it  were  true,  as  contended  by  counsel  for  defendant 
in  error,  that  the  warrant  of  distress,  the  writs  of  unlawful 
detainer,  and  the  threats  of  breaking  up  his  business,  were 
parts  of  a  scheme  to  drive  the  defendant  out  of  business,  the 
frame  of  the  declaration  would  not  allow  such  facts  to  be 
proved  to,  or  be  considered  by,  the  jury. 

When  a  trespass  is  committed  without  fraud,  malice,  op- 
pression, or  other  special  aggravation,  (and  this  alleged  tres- 
pass must  be  so  treated  under  the  pleadings  in  the  cause),  the 
object  of  the  law  is  to  give  compensation  for  the  injury  suffered, 
and  damages  are  restricted  to  that  object.  Peshme  v.  ^S^^ 
person^  17  Gratt.  at  page  484. 

Tested  by  this  rule,  the  damages  assessed  by  the  jury  were 
plainly  excessive. 

As  the  judgment  must  be  reversed  and  a  new  trial  awarded 
for  other  errors,  it  is  not  necessary  and  is  perhaps  best,  for 
us  not  to  go  into  a  detailed  statement  of  the  evidence  to  show 
that  the  damages  allowed  are  excessive.  It  will  be  sufficient 
to  say  that  the  evidence  wholly  fails  to  show  that  the  dam- 
ages, which  were  the  natural  and  proximate  result  of  the  tres- 
pass complained  of,  amounted  to  the  sum  of  $4,0*00,  and  that 
the  jury  in  reaching  their  verdict  must  have  been  influenced 
by  the  improper  evidence  admitted,  and  by  the  erroneous 
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view  that  there  were  aggravating  circumstances  accompany- 
ing the  alleged  trespass  which  they  had  the  right  to  consider. 

The  plaintiffs  instruction  No.  4,  and  the  defendants'  instruc- 
tion No.  4,  which  were  given,  and  the  defendants'  instructions 
Nos.  8,  9,  11,  and  12,  which  the  court  refused  to  give,  all 
referred  to  the  question  whether,  under  the  contract  of  lease, 
the  cost  of  the  permanent  improvements,  which  the  plaintiff 
was  authorized  to  make,  was  to  be  treated  as  a  set-oflf  against 
the  rent,  or  whether  the  tenant  had  the  right  to  appropriate 
the  rent  as  it  became  due  to  the  satisfaction  and  payment  of 
the  costs  of  improvement.  The  contract  of  renting  was  not 
reduced  to  writing.  The  parties  differed  as  to  what  it  was. 
The  plaintiff  claimed  that  he  was  authorized  to  make  the  per- 
manent improvements  and  pay  for  them  out  of  the  rent  as  it 
became  due,  from  month  to  month.  The  defendants  claimed 
that  the  plaintiff  was  to  make  the  improvements  at  his  own 
expense  if  he  occupied  the  leased  property  more  than  one 
year,  and  if  he  only  occupied  it  one  year,  then  the  defendants 
were  to  pay  for  the  improvements. 

The  plaintiff's  instruction  No.  4  correctly  stated  the  law  if 
the  jury  were  satisfied  that  the  terms  of  the  contract  of  lease 
were  as  contended  for  by  the  plaintiff.  On  the  other  hand, 
the  instruction  of  the  defendants  numbered  4  was  a  correct 
statement  of  the  law,  if  the  jury  believed  that  the  terms  of 
the  contract  were  as  the  defendants  claimed. 

The  court  properly  gave  both  instructions,  and  was  right  in 
refusing  to  give  defendants'  instructions  Nos.  8,  9, 11,  and  12. 

The  court  did  not  err  in  refusing  to  give  instruction  No. 
10,  asked  for  by  the  defendant  Coon. 

Instruction  No.  1,  given  for  the  defendants,  correctly  stated 
the  law,  that  the  defendants  were  not,  nor  was  either  of  them, 
liable  for  damages  in  this  case  unless  they  or  he,  as  the  case 
might  be,  directed  cr  approved  the  proceedings  had  under  the 
distress  warrant,  or  failed  to  repudiate  the  proceedings  after 
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full  knowledge  thereof.  If  defendant  Coon  desired  a  separate 
instruction  upon  this  point,  he  was  entitled  to  it  as  he  had 
put  in  a  separate  plea,  but  the  instruction  he  asked  for  did 
not  state  the  law  correctly,  and  was  properly  refused. 

Another  error  assigned  is  that  the  court  in  giving  instruc- 
tion No.  2  for  the  plaintiff  assumed  that  his  business  was  a 
profitable  one,  instead  of  leaving  that  question  to  tlie  jury. 

The  language  complained  of  is  ''Yet  the  jury  may  considOT 
the  evidence  as  to  what  the  profits  had  been  for  a  reasonable 
time  before  the  levy  of  the  said  warrant  of  distress,  in  deter- 
mining the  character  and  extent  of  the  plaintiff's  injury,  and 
the  amount  of  damages,  if  any,  to  which  the  plaintiff  is  en- 
titled." If  the  instruction  does  not  assume  that  the  plain- 
tiff's business  was  profitable,  it  was  at  least  ambiguous,  and 
upon  the  next  trial,  if  an  instruction  be  requested  upon  the 
same  point,  it  should  be  so  framed  as  to  leave  the  question  of 
whether  the  business  was  profitable  or  not  to  the  jury. 

The  assignment  of  error  that  the  verdict  of  the  jury  did  not 
respond  to  all  the  issues  in  the  cause  cannot  be  sustained. 
There  was  only  one  issue  submitted  to  the  jury,  and  that  was 
whether  the  defendants  were  guilty  of  the  trespass  alleged  in 
the  declaration. 

The  trespass  was  alleged  to  have  been  conmiitted  by  them 
jointly.  Whether  they  pleaded  jointly  or  separately  that 
they  were  not  guilty  did  not  change  the  issue.  If  the  jury 
found  all  guilty,  as  they  did,  the  verdict  was  sufficient  as 
they  found  it,  viz:  *'We,  the  jury,  find  for  the  plaintiff,  and 
assess  his  damages  at  $4,000."  If  they  had  found  that  any  of 
the  defendants  were  guilty,  the  verdict  should  have  been  for 
the  plaintiff,  and  damages  assessed  against  those  who  were  so 
found,  and  in  favor  of  such  defendant  or  defendants  as  were 
found,  not  guilty.     2  Tuck.  Com.  92. 

The  authority  given  by  the  defendants  to  the  Fidelity  Trust 
Company,  as  its  agent,  ''to  receive  tenants  for,  receive  rents, 


Digitized  by  LjOOQIC 


Va.]  FisHBURNE  V.  Engledove.  561 

Opinion. 

make  contracts  for  (and  pay  off  same),  repairs  to  and  insn- 
rance  upon  said  building,  provided  that  the  said  company 
shall  not  lease  said  building  or  any  part  thereof  for  more  than 
one  year  without  first  obtaining  the  consent  of  the  majority 
of  the  owners  in  interest,"  did  not  authorize  that  company 
to  take  out  the  distress  warrant  and  have  it  levied  upon  the 
plaintiff's  property.     Mechem  on  Agency,  sec.  386. 

The  defendants'  instruction  No.  1,  as  given  by  the  court, 
correctly  stated  the  law  as  to  what  was  necessary  to  make 
the  defendants,  or  either  of  them,  responsible  for  the  taking 
out  of  the  distress  warrant  by  the  Fidelity  Trust  Company. 

Whether  the  contract  of  lease  between  the  plaintiff  and  the 
defendants  was  for  one  year  or  for  five  years,  it  is  not  ma- 
terial in  determining  what,  if  any,  damages,  the  plaintiff  is 
entitled  to  in  this  case,  and  as  the  question  involved  is  an  im- 
portant one,  and  it  is  Hot  necessaiy  to  decide  it  in  order  to 
dispose  of  this  case,  we  express  no  opinion  upon  it. 

Without  expressing  an  opinion  upon  other  questions  dis- 
cussed in  the  petition  and  briefs  of  the  plaintiffs  in  error,  and 
which  may  not  arise  upon  another  trial,  the  judgment  must 
be  reversed,  the  verdict  set  aside,  and  a  new  trial  awarded  to 
be  had  in  accordance  with  this  opinion. 

Reveksed. 
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ASBEBRT    AND    AnOTHEB   V.   CiTY    OF    RoANOKE. 
June  27,  1895. 

1.  City  Streets — Local  Assessments — Personal  LiabilUy. — An  act  of  the  Gen- 
eral Assembly  which  empowers  the  council  of  a  city  to  determine  what 
portion,  if  any,  of  certain  street  improvements  shall  be  paid  by  the 
owners  of  the  real  estate  benefitted  thereby,  or  boanding  and  abutting 
on  said  streets,  and  to  assess  the  same  by  the  front  foot,  and  which  de- 
clares that  the  assessment  thus  made  shall  constitute  a  lien  on  the  pro- 
perty, "  and  shall  also  be  a  personal  debt  of  the  owner  of  the  property," 
authorizes  a  system  of  taxation  which,  in  so  £ar  as  it  makes  such  assess- 
ment the  personal  debt  of  the  owner  of  the  property,  is  not  equal  and 
uniform,  and  is  in  conflict  with  section  1,  Article  X  of  the  Constitution 
of  the  State,  and  is  therefore,  in  this  respect,  void. 

Error  to  a  judgmeot  of  the  Circuit  Court  of  the  city 
of  Roanoke,  rendered  May  19,  1894,  in  a  proceeding  by  mo- 
tion, wherein  the  defendant  in  error  was  the  plaintiff,  and  the 
plaintiffs  in  error  were  the  defendants. 

lieversed. 

The  opinion  states  the  case. 

Seott  (&  Staples  and  Phlegar^  Johnson  <&  Berkley y  for  the 
plaintiffs  in  error. 

W.  A.  Glasgow y  Jr.^  for  the  defendant  in  error. 

Cardwell,  J. ,  delivered  the  opinion  of  the  court. 
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This  was  a  motion  under  the  statute,  in  the  court  below,  for 
a  judgmeut  against  A.  S.  Asberry  and  J.  W.  Coon,  plaintiffs 
in  error  here,  for  the  sum  of  $101.75,  being  the  amount  as- 
sessed agamst  them  as  owners  of  a  lot  of  land  situated  on 
Campbell  Avenue,  in  the  city  of  Roanoke,  on  account  of  the 
costs  of  paving  Campbell  Avenue.  Judgment  was  awarded 
the  city  of  Roanoke  in  the  trial  court,  for  the  amount  claimed 
in  the  notice,  and  to  this  judgment  a  writ  of  error  was 
awarded  the  defendants  by  this  court. 

As  this  action,  as  we  have  seen,  was  brought  to  recovei  a 
personal  judgment  against  the  defendants  for  the  amount 
assessed  against  them  or  their  property  on  Campbell  Avenue, 
and  not  to  enforce  a  lien  on  the  property  by  virtue  of  the 
assessment,  the  sole  question  upon  which  the  case  is  to  be 
disposed  of  here  is,  whether  or  not  section  7  of  chapter  3  of 
the  charter  of  Roanoke  city,  which  authorizes  the  creation  of 
a  personal  debt  against  the  defendants  for  the  amount  assessed 
against  them  on  account  of  the  costs  of  paving  Campbell 
Avenue  in  front  of  their  property,  and  which  lien  or  debt 
may,  under  said  section  of  the  charter,  be  enforced  by  a  biU 
in  chancery,  suit,  or  motion,  is  a  constitutional  and  valid  act 
of  legislation. 

Section  7,  chapter  3  of  the  charter  of  the  city  of  Roanoke 
is  as  follows : 

*  'Whenever  any  new  street  shall  be  laid  out,  or  street  paved 
or  graded,  culverts  or  sewers  buUt,  or  any  other  public  im- 
provements whatsoever  made,  the  council  shall  determine  what 
portion,  if  any,  of  the  expense  thereof  shaU  be  paid  out  of  the 
city  treasury,  and  what  portion,  if  any,  by  the  owners  of  the 
real  estate  benefited  thereby;  and  for  whatever  amount  the 
council  shall  decide  shall  be  paid  by  the  owners  of  the  real 
estate  bounding  and  abutting  on  said  street,  or  benefited  by 
any  such  improvements,  an  assessment  shall  be  levied  by  the 
council  by  the  front  foot  boimding,  or  abutting,  or  benefited  as 
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aforesaid,  which  said  assessment  shall  be  payable  within 
ninety  days  from  the  date  it  is  made,  and  shall  be  a  ben 
upon  the  property  upon  which  it  is  assessed  from  the  date  of 
such  assessment,  and  shall  also  be  a  personal  debt  of  the 
owner  of  the  property,  which  lien  and  debt  may  be  enfored 
by  a  bill  in  chancery,  suit  or  motion."     *     *     * 

The  question  of  personal  liability  for  local  assessments  is  a 
new  one  in  Virginia;  in  fact,  it  has  been  raised  and  discussed 
in  but  few  of  the  States  of  the  Union,  and  is  considered  as 
not  well  settled  even  in  those  States.  24  Amer.  &  Eng.  Enc. 
of  Law,  77. 

It  is  argued  by  the  learned  counsel  for  the  city  of  Koanoke 
that  by  inference  to  be  drawn  from  the  opinion  of  this  court, 
by  Lewis,  P. ,  in  Green  v.  Ward^  82  Va.  324,  the  court  has 
determined  that,  where  the  charter  of  a  city  plainly  permits 
the  assessments  for  local  improvements  to  be  made  a  personal 
charge  upon  the  abutting  lot  owner,  the  authority  to  do  so 
cannot  be  questioned ;  but  we  do  not  understand  that  such  an 
inference  can  be  rightly  drawn  from  that  decision.  The  only 
language  used  by  the  learned  Judge,  in  the  opinion  delivered 
in  that  case,  tending  to  warrant  this  inference  is:  *'In  no 
case,  therefore,  can  such  an  assessment  be  held  a  personal 
charge,  except  where  plainly  permitted  by  legislative  autho- 
rity and  there  is  no  such  authority  in  the  present  case;"  that 
is  to  say,  that  the  charter  of  the  city  of  Alexandria,  under 
which  the  case  then  under  consideration  arose,  did  not  con- 
fer the  authority.  But  just  preceding  the  language  of  Lewis, 
P. ,  quoted,  he  clearly  indicates  that  such  a  provision  in  the 
charter  would  have  met  with  little  favor  with  the  court,  and 
would  have  been  regarded  as  productive  of  hardship  and  in- 
justice, and  violative  of  the  principle  upon  which  local  assess- 
ments are  made. 

It  is  furthermore  argued  in  support  of  this  provision  of  the 
charter  of  Roanoke,  that  the  right  conferred  to  enforce  the 
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local  assessments  made  in  that  city  for  improving  the  streets, 
against  the  abutting  lot  owner,  as  a  personal  charge  or  debt, 
is  only  an  additional,  convenient,  or  more  expeditious  remedy 
for  the  collection  of  such  assessments.  Can  such  a  contention 
be  maintained,  and  is  this  the  only  effect  of  that  provision  in 
the  charter  ?  We  think  not.  In  our  opinion,  when  the  legis- 
lative act  authorizes  the  authorities  of  the  city  to  create  a 
personal  charge,  or  debt,  against  an  abutting  lot  owner,  for 
the  assessment  levied  upon  his  property  for  the  entire  cost  of 
improvements  to  the  street  in  front  thereof,  the  theory,  and 
the  only  theory,  upon  which  the  assessment  can  be  upheld, 
if  at  all,  is  abandoned,  and  the  act  at  once  authorizes  a  system 
of  taxation,  for  city  or  local  purposes,  that  is  unequal  and 
without  uniformity,  as  required  by  Section  1,  Article  X,  of 
the  Constitution  of  Virginia.  ''These  assessments  are  not 
founded  upon  any  idea  of  revenue,  but  upon  the  theory  of 
benefits  conferred  by  such  improvements  upon  the  adjacent 
lots."  The  City  of  Norfolk  v.  EUis,  26  Gratt.  227.  Strike 
out  the  element  of  benefit  and  a  special  assessment  loses  its 
foundation.  Elliott  on  Koads  and  Streets,  405.  So  long  as 
the  lot  owner  is  the  recipient  of  benefit  to  his  property  by 
improvements  to  the  streets,  or  otherwise,  over  and  above  the 
general  benefits  to  all  property  owners  in  the  vicinity,  the 
theory  of  benefits  may  be  considered  as  maintained,  as  he 
bears  no  greater  burden  than  other  tax-payers  similarly  situ- 
ated; but  when  an  act  of  the  legislature  undertakes  to  confer 
upon  the  authorities  of  a  city  power  to  place  him  in  any 
worse  jMDsition,  such  an  act  must  be  held  as  unconstitutional 
and  inoperative.     Hares'  Amer.  Con.  Law,  291. 

'^If  there  be  a  personal  assessment,  or  the  owner  can  be 
made  personally  liable  for  the  tax  thus  imposed,  then  we  have 
a  remarkable  result,  that,  for  a  tax  which  is  imposed  upon  a 
lot  of  land,  upon  the  theory  that  its  pecuniary  value  is  in- 
creased by  the  improvement,  the  lot  may  be  sold,  and  if  there 
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is  a  deficiency,  the  owner  may  be  required  to  pay  it;  or  in 
other  words,  for  the  benefit  conferred  on  the  property,  the 
property  may  be  confiscated,  and  the  owner,  for  the  privilege 
of  having  it  confiscated,  may  be  required  to  pay  a  tax  into 
the  treasury  of  the  city."     Burroughs  on  Taxation,  475. 

In  the  case  of  ordinary  taxes,  no  sufficient  reason  exists 
why  those  on  land  should  not  be  made  a  personal  charge 
against  the  owner,  if  he  is  a  resident  and  has  the  usual  oppor- 
tunity to  be  heard.  The  taxes  are  not  so  much  assessed  in 
respect  to  the  particular  land,  as  the  value  of  the  particular 
land  is  taken  as  the  measure  of  the  owner's  duty  to  the  State. 
He  is  not  taxed  in  consideration  of  State  protection  to  that 
particular  item  of  property,  but  he  is  taxed  for  the  general 
protection  which  the  State  affords  to  his  life,  his  liberty,  his 
family  and  social  relations,  his  property  and  the  various  privi- 
leges the  law  grants  to  him.  [f  the  tax  measured  by  the 
property  should^  in  its  enforcement,  take  from  him  more 
than  that  property  is  worth,  it  would  not  follow  that  the 
State  had  taken  beyond  the  equivalent  rendered.  Indeed, 
the  contrary  would  be  almost  certainly  the  fact.  It  is  differ- 
ent in  a  case  of  an  assessment  made  upon  the  basis  of  a  bene- 
fit. Such  an  assessment  regards  nothing  but  the  benefits  to 
be  conferred  upon  the  paiticnlai  estate.  The  levy  is  made 
on  the  supposition  that  that  estate,  having  leceived  the  bene- 
fits of  a  public  improvement,  ought  to  lelieve  the  public  from 
the  expense  of  making  them.  In  such  a  case,  if  the  owner 
can  have  his  land  taken  from  him  for  a  supposed  benefit  to 
the  land,  which,  if  the  land  is  sold  for  the  tax,  it  is  conclu- 
sively shown  he  has  not  received,  and  he  then  be  held  liable 
for  the  deficiency  in  the  assessment,  the  injustice — not  to  say 
the  tyranny — is  manifest.  But  such  a  case  is  liable  to  occur 
if  assessments  are  made  a  personal  charge;  and  cases  like  it 
in  principle,  though  less  extreme  in  the  injury  they  inflict, 
are  certain  to  occur.     Cooley  on  Taxation,  471,  472.     It  has, 
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however,  been  suggested  in  argument  that  no  such  results  as 
are  mentioned  in  the  authorities  quoted  could  follow  in  the 
case  here,  as  the  amount  assessed  against  the  plantiffs  in  error 
and  sought  to  be  collected  in  this  action  is  but  a  small  part  of 
the  value  of  the  property  assessed,  not  more  than  a  month's 
rent;  but  it  is  not  with  reference  to  this  case  only  that  we 
are  caUed  upon  to  pass  upon  the  constitutionality  of  the  act 
in  question;  we  must  view  it  with  reference  to  the  practical 
results  that  may  follow  its  enforcement. 

Without,  as  before  intimated,  expressing  any  opinion  as  to 
the  constitutionality  of  section  7,  chapter  3,  of  the  charter  of 
Roanoke,  in  so  far  as  it  confers  upon  the  council  of  said  city 
the  power  to  assess  abutting  lot  owners  by  the  front  foot  with 
the  entire  cost  of  paving  or  otherwise  improving  the  street  in 
front  of  the  lots  so  assessed,  we  are  of  opinion  that  section  7, 
chapter  3,  of  the  charter  of  Roanoke,  in  so  far  as  it  authorizes 
the  creation  of  a  personal  debt  or  liability  upcm  an  abutting  lot 
owner  for  assessments  levied,  to  meet  costs  of  street  improve- 
ments, is  in  conflict  with  Section  1,  Article  X,  of  the  Consti- 
tution of  Virginia,  and  inoperative.  Therefore,  the  judgment 
of  the  Circuit  Court  of  Roanoke  city  against  the  plaintiffs  in 
error  must  be  reversed  and  annulled,  and  this  court  will  enter 
such  order  in  this  cause  as  the  Circuit  Court  should  have  en- 
tered dismissing  the  motion  upon  which  this  action  was 
brought,  with  costs  to  the  plaintiffs  in  error. 

Reversed. 
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Powell,  Whitehubst  &  Co.  v.  Bebby  and  Othebs. 
June  27,  1895. 

1.  Chancery  Practice — Specific  Performance.— Applic&tlon  for  the  specific 

performance  of  a  contract  is  addressed  to  the  sound  discretion  of  the 
court,  and  will  not  be  granted  unless  the  applicant  shows  that  he  has 
been  ready,  prompt,  and  eager  to  perform  the  contract  on  his  part  If 
he  has  been  in  default,  a  court  of  equity  will  leave  him  to  such  remedy 
as  he  may  have  in  a  court  of  law. 

2.  Chancery  Practice — Rescissv^n — CanceUaiion, — An  application  to  a  court 

of  chancery  to  rescind  or  cancel  a  contract  for  the  sale  of  real  estate, 
like  that  for  specific  performance,  is  also  addressed  to  the  sound  judicial 
discretion  of  the  court,  and  the  court  not  uufrequently  refuses  to  rescind, 
when,  under  like  circumstances,  it  would  refuse  to  enforce.  Rescission, 
however,  seems  to  be  limited  to  cases  where  there  is  either  a  palpable 
and  material  mistake  concerning  the  substance  of  the  thing  contracted 
for,  or  when  fr&ud  and  misrepresentation  have  been  perpetrated  on  the 
applicant. 

3.  Chancery    Practice — Case   ai   Bar—Specific   Performance — Rescission — 

Remedy  at  Law. — Applying  the  foregoing  principles  to  the  case  at  bar 
the  court  will  neither  enforce  nor  rescind  the  contract,  but  remit  the 
parties  to  such  remedies  as  they  may  have  at  law. 

Appeal  from  two  decrees  of  the  Circuit  Court  of  Bedford 
county;  one  pronounced  October  5,  1892,  and  the  other  No- 
vember 3,  1892,  in  two  suits  in  chancery  heard  together,  in 
one  of  which  the  appellee,  J.  M.  Berry,  was  the  complainant, 
and  the  appellants  were  the  defendants,  and  in  the  other,  the 
appellants  were  the  complainants,  and  the  appellees  were  the 
defendants. 

Reversed  i/npdrt  and  affirmed  in  part. 
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The  opinion  states  the  case. 

Wright  dk  Hoge^  for  the  appellants. 

J.  Lamrence  Campbell^  for  the  appellees. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  presented  for  determination  in  this  case 
is  whether  or  net  the  appellee,  J.  IM.  Berry,  is  entitled  to 
demand  of  the  appellants  the  specific  performance  of  their 
contract  of  purchase  of  certain  lots  mentioned  in  the  bill. 

No  principle  is  better  settled  than  that  which  requires  that 
the  party  seeking  specific  performance,  must  have  shown  him- 
self ready,  prompt  and  eager  to  perform  the  contract  on  his 
part. 

Mr.  Barton  says:  ** Owing  to  the  general  rule  that  specific 
performance  of  a  contract  will  not  be  enforced  in  equity  un- 
less the  party  seeking  it  has  not  been  in  default,  but,  on  the 
other  hand,  has  shown  himself  to  be  ready,  eager,  prompt, 
and  desirous  of  maintaining  his  rights,  the  rule  of  laches  is 
more  strictly  applied  in  cases  of  this  character  than  in  the 
ordinary  suits  for  accounts,  &c. ;  and  hence,  although  in  some 
instances,  a  long  delay  has  been  held  msufficiont  to  bar  the 
complainant's  rights,  yet  in  others  a  very  short  time  has  suf- 
ficed for  that  purpose."  Barton's  Chancery  Practice,  121, 
and  cases  there  cited. 

In  Bowles  v.  Woodson^  6  Gratt.  78,  Judge  Allen  said: 
**As  the  application  for  a  specific  performance  is  addressed  to 
the  sound  discretion  of  the  court,  he  who  asks  it  must  have 
shown  himself  prompt  and  willing  to  comply  with  the  obliga- 
tion of  the  contract  on  his  part;  and  the  prayer  will  not  be 
granted  if  it  would  be  inequitable  towards  the  party  against 
whom  the  prayer  is  made." 
Vol.  xoi — 72 
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These  are  familiar  and  well  settled  principles,  and  guided 
by  them,  there  can  be  little  difficulty  in  reaching  a  sound  and 
lust  conclusion  in  the  case  under  consideration. 

This  transaction  took  place  in  November,  1890.  The  lots 
were  sold  by  N.  D.  Hawkins  &  Co. ,  real  estate  agents,  rep- 
resenting the  vendor,  J.  M.  Berry,  to  Powell,  Whitehurst  & 
Co. ,  the  vendees.  The  cash  payment  of  $1,950  was  promptly 
made,  and  in  February,  1891,  the  vendees  delivered  their 
bonds  at  six,  twelve,  and  eighteen  months  for  the  deferred 
payments,  amounting  to  $4,550. 

It  appears  from  the  record  that  after  the  cash  payment 
was  made,  and  the  bonds  delivered,  the  vendees  repeatedly 
demanded  that  J.  M.  Berry,  the  vendor,  should  execute  and 
deliver  them  a  deed.  It  appears  that  the  vendor  had  not 
only  had  the  cash  payment,  but  had  assigned  the  deferred 
purchase  money  bonds  to  third  parties,  and  yet  was  guilty  of 
the  grossest  laches  and  neglect  in  making  his  vendees  a  deed 
to  the  lots,  no  deed  ever  having  been  tendered  until  May, 
1892,  when  it  was  filed  as  an  exhibit  with  the  bill  in  this  case 
demanding  specific  performance  of  the  contract  of  sale.  The 
only  excuse  disclosed  by  the  record  for  this  delay  in  the  making 
the  deed,  is  the  statement  of  Berry  that  he  told  his  vendees, 
when  they  sent  the  bonds,  to  send  a  deed  of  trust  securing 
them  on  the  lots,  and  he  would  then  make  a  deed. 

This  was  an  unreasonable  demand.  The  execution  of  the 
deed  of  conveyance  and  the  deed  of  trust  should  have  been 
contemporaneous  transactions.  It  was  the  duty  of  the  vendor 
in  this  case  to  have  been  active  and  diligent  in  performing 
his  part  of  the  contract.  He  should  have  executed  his  deed, 
tendered  it,  and  asked  that  the  transaction  be  closed  by  the 
contemporaneous  delivery  to  him  of  the  deed  of  trust.  It 
was  not  the  duty  of  the  purchasers  to  deliver  the  deed  of 
trust  first,  non  constat  but  that  the  vendor  would  be  unable 
to  make  a  good  title.     The  vendees  had  already  done  more 
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than  could  be  reasonably  required  of  them  in  making  the  cash 
paymant  and  executing  and  delivering  their  bonds  before  the 
deed  was  made.  It  appears  from  the  record  that  this  sale 
'was  made  at  a  time  when  there  was  great  activity  in  the  sale  of 
real  estate;  when  towns  and  cities  were  being  laid  out  with- 
out number,  and  lots  were  not  bought  for  permanent  invest- 
ment. 

The  record  shows  that  these  lots  were  bought  for  specula- 
tion. Immediate  re-sales  was  the  order  of  the  day;  lots 
changed  hands  with  great  rapidity.  Hence  it  was  more  im- 
portant than  under  ordinary  circumstances,  that  a  vendor 
should,  in  the  language  of  the  law,  be  ready,  eager,  and 
prompt,  in  the  complete  discharge  of  every  part  of  his  under- 
taking, so  that  his  vendee  would  be  at  no  disadvantage  in 
making  sales  if  he  should  desire  to  sell. 

It  is  insisted  by  appellee  that  the  appellants  have  not  been 
injured  by  his  laches,  because  there  was  no  time  after  their 
purchase  that  they  could  have  sold.  On  the  other  hand,  the 
vendees  insist  that  but  for  the  delay  they  could  have  sold ; 
that  they  had  offers  for  lots,  and  could  not  sell  because  they 
had  no  title.  It  is  unnecessary  to  discuss,  or  consider  this 
question.  Whether  the  vendees  were  injured  or  not,  makes 
no  difference.  The  vendor  had  a  duty  to  perform  under  his 
contract  of  sale.  He  alone  is  responsible  for  his  failure  to 
perform  it; 'and  he  cannot  escape  the  consequences  of  his 
neglect  by  speculating  as  to  whether  or  not  his  vendues  have 
Buflfered  in  consequence  of  his  default. 

It  further  appears  from  the  record  that  one  of  the  obliga- 
tions resting  upon  the  vendor  under  his  contract  of  sale  of 
these  lots,  was  to  lay  the  land  upon  which  they  were  situated 
oflf  into  well  graded  streets,  so  that  the  lots  would  be  acces- 
sible and  more  easily  sold.  It  is  admitted  that  this  was  never 
done,  and  the  appellants  insist  that  they  were  greatly  dam- 
aged by  this  neglect  of  the  vendor  to  perform  his  contract; 


Digitized  by  VjOOQIC 


572  Powell  v.  Beery.  [91 

Opinion. 

that  they  were  unable  to  show  the  lots  to  persons  wishing  to 
buy  until  the  streets  were  graded,  and  the  lots  defined.  The 
Circuit  Court  recognized  this  duty  and  obligation  of  the  ven- 
dor by  providing  in  its  decree  that  no  sale  should  be  made 
until  the  land  from  which  said  lots  were  sold  had  been  laid 
off  by  J.  M.  Berry,  the  vendor,  into  well-graded  streets,  and 
the  lots  bought  by  the  vendees  well  defined,  so  that  they 
might  be  accessible. 

These  lots,  thirteen  in  number,  were  sold  under  the  decree 
of  the  Circuit  Court  and  bought  in  by  the  vendor  for  the  net 
sum  of  $294.90,  which  was  credited  on  the  deferred  purchase 
money  bonds  sued  on,  and  a  decree  rendered  against  the  ven- 
dees for  the  residue,  so  that  the  lots  sold  by  J.  M.  Berry  to 
Powell,  Whitehurst  &  Co.  for  |6,500,  are,  under  the  decree 
complained  of,  again  made  the  property  of  said  Berry  at 
1294.90,  and  he  also  has  the  $6,500  of  his  vendees. 

Whether  or  not  this  is  the  result  entirely  of  the  gross  laches 
and  neglect  of  the  vendor  in  performing  his  part  of  the  con- 
tract of  sale,  it  is  unnecessary  to  consider.  Enough  has  been 
said  to  show  that  the  vendor  has  fallen  far  short  of  perform- 
ing his  part  of  the  contract  with  that  degree  of  promptness, 
readiness,  and  eagerness,  which  is  required  of  him  when  he 
comes  iato  a  court  of  equity  to  demand  specific  performance 
of  his  vendee.  He  who  demands  the  execution  of  an  agree- 
ment ought  to  show  that  there  has  been  no  default  in  him,  in 
performing  all  that  was  to  be  done  on  his  part.  A  court  of 
equity  will  closely  scrutinize  the  conduct  of  the  i)arty  insist- 
ing on  specific  performance,  and  if  he  be  in  default,  it  will  leave 
him  to  such  remedy  as  he  may  have  in  a  court  of  law. 

For  the  foregoing  reasons  the  court  is  of  opinion  that  the 
appellee  is  not  entitled  to  have  specific  performance  in  equity 
of  the  contract  sued  on,  and  that  the  Circuit  Court  should  have 
dismissed  the  bill  filed  for  that  purpose,  and  left  the  com- 
plainant to  such  remedy  as  ho  might  have  in  a  court  of  law. 
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The  second  question  to  be  determined  arises  upon  the  bill 
of  injunction  filed  by  the  appellants,  enjoining  and  restrain- 
ing the  commissioner  from  selling  the  lots  under  the  decree 
of  sale  in  the  original  suit. .  To  this  injunction  bill  all  the  com- 
plainants in  the  first  mentioned  suit  were  made  parties  defen- 
dant, and  the  plaintiffs  ask  that  their  contract  of  purchase  of 
these  lots  be  rescinded,  their  vendors  required  to  refund  the 
$1,950  paid  in  cash  to  them,  and  that  the  purchase  money 
bonds  executed  and  delivered  be  also  returned.  These 
two  causes,  the  original  suit  and  injunction  suit  were  heard 
together,  and  the  cpurt  refused  to  rescind  the  contract,  and 
dismissed  said  injunction  bill. 

'*The  application  to  a  court  of  equity  to  rescind  or  cancel 
contracts  for  lands,  like  that  for  their  specific  execution,  is 
addressed  to  the  sound  judicial  discretion  of  the  court ;  and, 
in  the  exercise  of  that  discretion  the  court  not  unf requently 
refuses  to  rescind,  when  it  would  also  refuse  to  decree  the 
contract  to  be  performed ;  thus  leaving  the  parties  to  their 
remedies  at  law."     2  Minor's  Inst.  895. 

The  cases  in  which  rescission  usually  takes  place  seem  to 
be  limited  to  those  where  there  is  either  a  palpable  and  ma- 
terial mistake  in  the  substance  of  the  thing  contracted  for, 
or  where  fraud  and  misrepresentation  has  been  perpetrated 
upon  the  applicant  for  the  aid  of  the  court. 

In  the  case  before  us,  no  sufficient  grounds  are  alleged  in 
the  bill,  or  proven,  upon  which  to  base  a  rescission  of  this 
contract.  It  is  true  that  the  vendor  agreed  to  lay  the  land, 
upon  which  these  lots  were  situated,  off  into  well-graded 
streets,  but  this  formed  a  part  of  his  contract,  which,  as  we 
have  already  seen  he  failed  to  perform.  This  was  not  that 
character  of  false  representation  that  is  a  basis  for  rescission. 

It  was  a  breach  of  contract  that  can  be  compensated  in 
damages.     We  are  of  opinion,  therefore,  that  the  Circuit 
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Court  properly  refused  the  relief  prayed  for  and  dismissed 
the  bill. 

The  relief  asked  for  in  both  these  bills  is  a  purely  equitable 
remedy,  and  where  the  court  cannot  in  the  exercise  of  that 
sound  discretion  required  of  it,  grant  the  prayer  of  the  appli- 
cant for  its  aid,  there  is  nothing  for  it  to  do  but  to  dismis<i 
the  bill,  and  leave  the  parties  to  seek  such  other  remedies  as 
they  may  have. 

It  is  not  one  of  that  class  of  cases  where  a  court  of  equity, 
having  all  the  parties  before  it,  can  go  on  and  do  complete 
justice. 

It  follows  from  what  has  been  said,  that  the  decree  com- 
plained of  must  be  aflBrmed  in  so  far  as  it  refused  to  rescind 
said  contract  and  dismiss  the  bill  of  injunction  filed  by  appel- 
lants. But  in  granting  the  appellee,  J.  M.  Berry,  specific 
performance  of  the  contract  sued  on  in  the  original  suit  said 
decree  is  erroneous,  and  must  be  reversed  and  set  aside,  and 
this  court  will  enter  such  decree  as  the  said  Circuit  Court 
ought  to  have  entered. 

Rrverskd  in  part  and  affirmed  in  part. 
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EwiNG  V.  Litchfield  and  Othees. 

June  27,  1895. 

Absent,  Buchanan,  J.* 

1.  Chancery  Jurisdiction — Specific  Performance — Contract  to  BuUd  a  Rail- 

road,— A  court  of  equity  cannot  specifically  enforce  a  contract  to  build 
a  railroad,  or  to  procure  a  railroad  to  be  built  by  others.  And  where 
the  chief  object  of  a  contract  is  to  secure  the  building  of  a  railroad,  and 
one- of  the  parties  stipulates  that  upon  failure  to  build  such  a  railroad  he 
will  pay  a  sum  certain  in  money,  or  will  transfer  and  deliver  certain 
stock,  a  court  of  equity  will  not  entertain  a  bill  to  enforce  the  transfer 
of  the  stock. 

2.  Chancery  Jurisdiction — Specific  Performance — PenaUxf — Forfeiture — Liqui- 

dated Damages. — Upon  the  case  stated,  if  the  payment  of  the  money, 
or  the  transfer  of  the  stock  be  regarded  as  a  penalty,  or  as  a  forfeiture, 
a  court  of  equity  will  not  enforce  it ;  if  as  liquidated  damages,  then  a 
full,  adequate,  and  complete  remedy  is  afforded  at  law,  and  equity  has 
not  jurisdiction. 

3.  Chancery  Jurisdiction — Specific  Performance — Penalty — Forfeiture — Liqui- 

dated Damages. — In  proper  cases,  where  parties  have  no  other  adequate 
remedy,  a  court  of  equity  will  specifically  enforce  contracts,  but  it  will 
neither  enforce  a  penalty  or  a  forfeiture,  nor  permit  it  to  be  enforced  in 
a  court  of  law ;  nor  will  it  permit  a  party,  by  the  voluntary  payment  of 
the  agreed  penalty,  to  defeat  the  enforcement  of  the  alternative  contract. 

4.  Chancery  Jurisdiction — Damages — Ancillary  Relief. — A  court  of  equity 

will  not  entertain  a  suit  merely  for  the  recovery  of  damages,  nor  will  it 
undertake  to  give  damages,  save  as  ancillary  or  auxiliary  to  some  one  of 
its  recognized  subjects  of  jurisdiction,  and  then  only  such  damages  are 
awanied  as  may  be  necessary  to  do  full  and  complete  justice  by  way  of 
compensation. 

*  Judge  Buchanan  had  been  counsel  in  the  Circuit  Court. 
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5.  Chancery  Jurisdiction — Forfeiture— Penalty — Liquidated  Damages.— la 
cases  of  doubt  whether  the  provisions  of  a  contract  constitute  a  forfeiture, 
a  penalty,  or  liquidated  damages,  courts  of  equity  strongly  incline  to 
that  construction  which  declares  it  to  be  a  forfeiture,  or  a  penalty,  rather 
than  liquidated  damages.  For  if  it  be  construed  as  a  forfeiture  or  a 
penalty,  it  will  entertain  jurisdiction  to  prohibit  either  the  enforcement 
or  the  voluntary  payment  of  the  penalty  or  forfeiture,  and  will  compel 
the  performance  of  the  alternative  contract,  if  a  proper  case  be  made ; 
but  if  it  be  construed  as  liquidated  damages  the  jurisdiction  of  the  court 
of  equity  is  at  an  end. 

Appeal  from  two  decrees  of  the  Circuit  Court  of  Washing- 
toa  county,  one  pronounced  February  3,  1892,  and  the  ether 
February  15,  1893,  in  a  suit  in  chancery  in  which  the  appel- 
lees were  the  complainants  and  the  appellant  and  J.  D.  Im- 
boden  were  the  defendants. 

Reversed, 

The  opinion  states  the  case. 

White  cfe  Penni  for  appellant. 
Danid  Trigg^  for  the  appellees. 
Keith,  P.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  in  the  Circuit  Court  of  Washington  county 
by  Litchfield  and  others,  and  sets  forth  the  following  facts: 

In  January,  1890,  the  plaintiffs  entered  into  a  contract  with 
J.  D.  Imboden,  by  which  the  plaintiffs  and  the  said  Imboden 
agreed  to  procure  $100,000  of  stock  of  the  Virginia  &  Ten- 
nessee Coal  &  Iron  Company  at  the  price  of  $10  or  less  per 
share  of  $100  each.  These  shares,  together  with  15,000  shares 
owned  by  the  plaintiffs,  were  to  be  voted  in  a  stockholders' 
meeting  to  be  held  within  a  period  named  and  upon  a  notice 
prescribed  in  the  contract,  so  as  to  acquire  the  control  of 
$1,950,000  of  the  stock  which  remained  in  the  treasury  of  the 
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Tirginia  &  Tennessee  Coal  &  Iron  Company.  This  block  of 
19,500  shares  of  stock  was  to  be  sold  to  Imboden  at  $10  per 
share,  and  in  consideration  of  his  purchase  of  the  said  treasury 
stock  at  this  reduced  rate,  he  undertook  to  secure  and  cause 
to  be  submitted  to  the  said  meeting  of  stockholders,  for  their 
ratification,  a  contract  by  and  on  behalf  of  the  Danville  & 
East  Tennessee  Eailroad  Company  and  the  Atlantic  &  Dan- 
ville Eailroad  Company  with  the  Virginia  &  Tennessee  Coal  & 
Iron  Company,  binding  the  railroad  companies  to  extend  their 
roads  into  the  lands  and  coal  fields  of  the  Coal  &  Iron  Com- 
pany, or  to  make  connections  therewith  satisfactory  to  said 
parties,  by  means  of  other  railroads,  by  the  first  of  January, 
1893,  and  to  complete  and  have  in  operation  the  line  of  said 
railroad  companies  from  Abingdon  to  Damascus  on  or  before 
the  first  day  of  January,  1891,  and  to  complete  and  have  in 
operation  all  that  part  of  the  line  of  said  railroads  and  their 
connections  so  as  to  connect  Abingdon  and  the  coal  fields  by 
the  first  or  January,  1893,  and  then  binding  the  said  railroad 
companies,  under  certain  terms  therein  named,  for  the  trans- 
portation of  the  product  of  the  coal  fields  owned  by  the  Vir- 
ginia &  Tennessee  Coal  &  Iron  Company. 

It  is  further  provided  that,  unless  the  party  of  the  first 
part,  J.  D.  Imboden,  or  his  assignees,  shall,  at  the  meeting 
of  the  stockholders  provided  in  the  contract,  purchase  the 
treasury  stock  and  deliver,  or  cause  to  be  delivered,  the  con- 
tract of  the  railroad  companies  as  hereinbefore  provided,  or 
in  the  event  of  the  failure  of  the  first  party  to  notify  the  par- 
ties of  the  second  part  of  his  readiness  to  conform  to  and  to 
comply  with  the  provisions  of  this  agreement,  then  the  con- 
tract entered  into  was  to  be  null  and  void,  except  that  the 
parties  of  the  second  part  ''shall  be  entitled  to  demand  and 
receive  from  the  party  of  the  first  part  the  amount  of  $50,000 
of  the  stock  of  the  Virginia  &  Tennessee  Coal  &  Iron  Com- 
pany, or  $6,000  in  lieu  thereof ,  by  way  of  ascertained  and 
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liquidated  damages  on  account  of  the  breach  of  this  con- 
tract." 

There  are  details  of  the  contract  entered  into  between  the 
parties  which  we  have  thought  it  unnecessary  to  set  out,  but 
have  contented  ourselves  with  reciting  what  we  conceived  to  be 
the  features  of  the  contract  upon  which  this  controversy 
depends. 

The  $60,000  of  stock  was  to  be  deposited  with  the  Ex- 
change National  Bank  of  Lynchburg  by  the  party  of  the  first 
part,  to  be  held  in  accordance  with  the  provisions  of  the  con- 
tract ;  and  it  was  also  provided  that  the  party  of  the  first 
part  should  have  the  right  to  elect  to  pay  either  the  stock  or 
the  money  in  cash  as  damages,  in  the  event  of  his  failure  to 
comply  with  his  contract. 

Subsequently  an  amended  bill  was  filed,  and  Thomas  Ewing 
was  made  a  party  defendant,  it  appearing  that  J.  £>.  Im- 
boden  in  executing  the  contract  set  out  in  the  original  bill 
was  acting  as  the  agent  of  Ewing,  and  that  Imboden  had  no 
personal  interest  in  it.  To  this  bill  there  was  a  demurrer, 
which  the  Circuit  Court  overruled,  and  such  proceedings 
were  had  that  a  final  decree  was  entered  in  the  cause,  from 
which  Thomas  Ewing  has  appealed,  and  his  appeal  presents 
for  our  consideration  at  the  outset  the  propriety  of  the  decree 
of  the  Circuit  Court  upon  the  demurrer  to  the  bill. 

It  will  be  observed  that  this  suit  is  brought  not  to  enforce 
the  specific  performance  of  that  which  the  defendant  con- 
tracted to  do — that  is,  to  procure  contracts  from  certain  rail- 
road corporations  to  build  a  line  of  railway  into  the  coal  fields 
controlled  by  the  plaintiffs  within  a  stipulated  period;  in 
other  words,  it  is  not  a  suit  for  the  specific  performance  of 
the  principal  contract  entered  into  between  the  parties. 
Stated  broadly,  that  was  a  contract  upon  the  part  of  Ewing 
to  construct,  cr  for  him  to  procure  others  to  construct,  cer- 
tain lines  of  road  to  ceitain  points  named  in  the  contract,  the 
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object  being  to  develop  the  coal  fields  owned  by  the  Virginia 
&  Tennessee  Coal  &  Iron  Company,  in  which  company  the 
plaintiffs  were  large  stockholders.  Upon  the  part  of  the 
plaintiffs,  in  consideration  of  Ewing's  procuring  this  road  to 
be  built,  or  procuring  a  satisfactory  contract  upon  the  part 
of  others  to  build  it,  they  were  to  unite  with  him,  who,  in 
the  meantime,  with  their  aid,  was  to  secure  $100,000  of  the 
stock  of  the  Virginia  &  Tennessee  Coal  &  Iron  Company, 
thus  constituting  a  controlling  interest  in  the  company,  and 
thereby  give  to  the  appellant  the  control  of  19,500  shares  of 
the  stock  at  $10  per  share. 

In  a  proper  case,  a  court  of  equity  delights  specifically  to 
enforce  contracts  where  the  parties  have  no  other  remedy,  or 
the  remedy  afforded  elsewhere  is  less  complete  or  satisfactory ; 
but  here  the  undertaking  of  the  defendant  is  to  build  a  rail- 
road, or  to  procure  others  to  build  it,  and  courts  of  equity 
will  not  enforce  contracts  for  that  purpose.  This  seems  to 
be  well  settled. 

The  object,  and  only  object  of  this  bill,  is  to  recover  what 
the  parties  have  agreed  upcn,  either  as  a'penalty  or  forfeiture, 
or  as  liquidated  damages.  The  breach  of  the  contract  is 
recognized  and  is  the  foundation  of  the  relief  sought,  and  the 
plaintiffs  have  resorted  to  this  court  and  invoked  its  aid  to 
enable  them  to  gather,  in  the  from  of  damages,  the  fruits  of 
a  mere  breach  of  contract.  There  are  cases  in  which  courts 
of  equity  will  award  damages,  but  they  are  cases  where,  hav- 
ing obtained  jurisdiction  over  the  subject  and  of  the  parties, 
under  some  of  the  well  recognized  sources  of  equity  jurisdic- 
tion, it  is  found  necessary  to  award  damages  in  order  to  do 
full  and  complete  justice  by  way  of  compensation,  as  when, 
in  the  enforcement  of  a  contract  for  the  sale  of  land,  the  court 
finds  itself  unable  to  give  the  party  seeking,  and  entitled  to 
its  aid,  all  that  under  his  contract  he  should  recover.  In  such 
a  case  the  court  will,  as  far  as  possible,  specifically  execute 
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the  contract,  and  then  ascertain  the  damages  accruing  by  rea- 
son of  its  inability  in  the  particular  case  thus  to  afford  com- 
plete relief.  The  giving  of  the  damages  is  ancillary  or  auxili- 
ary to  the  jurisdiction  specifically  to  enforce  the  performance 
of  the  contract.     See  Nagle  v.  Newton^  22  Gratt.  814. 

The  case  before  us  being  in  its  essence  for  the  recovery  of 
damages  for  a  breach  of  contract,  a  court  of  equity  is  not  to 
be  beguiled  into  granting  the  relief  sought  because  it  is  in- 
geniously concealed  under  cover  of  a  prayer  to  compel  the 
assignment  of  certain  shares  of  stock.  The  great  vreight  of 
authority  in  this  country  is,  that  a  court  of  equity  will  not 
entertain  a  bill  for  such  a  purpose,  though  in  England  it 
seems  to  be  otherwise.  Had  the  subject  and  object  of  the 
principal  contract  between  the  parties  in  this  case  been  the 
sale  and  purchase  of  the  $50,000  of  the  stock  in  question,  a 
court  of  equity  would  have  left  them  to  their  remedy  at  law, 
and  will  certainly  not  hearken  to  their  prayer  when  it  appears 
that  the  stock,  the  assignment  of  which  is  sought,  is  itself  but 
one  form  of  the  penalty  or  liquidated  damages  agreed  upon 
as  the  measure  of  the  injury  sustained  by  the  breach  of  the 
contract  entered  into. 

Much  of  the  argument  addressed  to  us  had  for  its  object  to 
enable  us  to  determine  whether  or  not  the  stock,  or  in  lieu 
thereof  the  $5,000  in  money,  agreed  to  be  transferred  or  paid 
by  the  appellant  in  case  of  a  failure  to  perform  the  contract, 
was  to  be  considered  as  a  penalty,  or  as  liquidated  damages. 
This  is  a  feature  of  the  controversy  which  it  is  not  necessary 
for  us  to  determine,  because  in  neither  aspect  of  it  aire  the 
plaintiffs  entitled  to  the  relief  sought.  A  court  of  equity  will 
neither  enforce  a  penalty  or  forfeiture,  nor  permit  it  to  be 
enforced  in  a  court  of  law.  It  will  go  even  further  than  this: 
It  will  not  permit  a  party,  by  the  voluntary  payment  of  the 
agreed  penalty,  to  defeat  the  enforcement  of  the  alternative 
contract.     It  will  not  entertain  a  suit  for  the  recovery  of 
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damages  merely,  nor  will  it  undertake  to  give  damages,  sa^  e, 
as  before  observed,  as  ancillary  or  auxiliary  to  some  one  of 
its  recognized  subjects  of  jui'isdiction,  and  so  far  from  liqui- 
dated damages  constituting  an  exception  to  the  rule  that 
courts  of  equity  will  not  enteitain  suits  for  damages  for 
breach  of  contract,  its  seems  that  if  the  damages  for  the  breach 
of  a  contract  have  been  liquidated  by  the  parties  to  the  con- 
tract (that  is,  ascertained  and  agreed  upon),  that  fact,  so  far 
from  inviting  the  assistance  of  a  court  of  equity  is  sufficient 
to  repel  it.  Indeed,  this  must  of  necessity  be  so,  for  as  the 
jurisdiction  of  the  court  to  enforce  contracts  specifically  rests 
upon  the  iusufHciency  of  damages  as  a  lediess  or  remedy  for 
failure  to  comply  with  a  contract,  the  very  foundation  of  juris- 
diction seems  wanting  in  those  cases  where  the  parties  them- 
selves have  otherwise  determined  and  have  fixed  a  money 
value  in  the  form  of  liquidated  damages  upon  the  injury  sus- 
tained by  its  breach.  In  this  view  is  found  an  explanation  of 
the  leaning  shown  by  courts  of  equity  in  doubtful  cases  to 
construe  such  agreements  as  we  are  here  considering  as  creat- 
ing a  penalty  or  forfeiture  rather  than  liquidated  damages. 
For,  if  it'  be  determined  that  it  is  but  liquidated  damages,  the 
jurisdiction  of  a  court  of  equity  is  at  an  end,  but  if  it  be  con- 
strued as  a  forfeiture  or  penalty,  then  it  affords  no  obstruc- 
tion to  the  interposition  of  the  court  of  equity,  because  it  will 
prohibit  either  the  enforcement  or  the  voluntary  payment  of 
the  penalty  or  forfeiture,  and  will  compel  the  performance  of 
the  alternative  contract  if  a  proper  case  be  made.  Courts  of 
eqaity,  therefore,  always  strongly  incline  to  that  construction 
which  declares  it  to  be  a  forfeiture  or  penalty  rather  than 
liquidated  damages.  In  this  case,  however,  a  court  of  equity 
is  without  motive  to  prefer  the  one  to  the  other  construction. 
The  alternative  for  which  the  penalty  is  given,  if  it  be  a 
penalty,  is  the  securing  of  a  contract  for  the  building  of  a 
railroad.     It  is  obviously  impossible  to  compel  the  defendant 
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either  to  build  it  himself  or  to  procure  others  to  build  it.  It 
will  leave  the  parties  in  the  forum  appropriate  for  that  relief 
to  recover  damages  for  its  breach — ^liquidated  damages,  if  a 
court  of  law  shall  be  of  opinion  that  the  parties  so  intended 
the  stipulation  in  the  contract,  or  damages  as  in  ordinary 
cases,  if  a  court  of  lavf  shall  be  of  opinion  that  the  stock  or 
money  stipulated  to  be  paid  was  a  penalty.  We  have  not 
referred  to  such  cases.  Cases  upon  the  subject  of  the  specific 
performance  of  contracts  and  other  subjects  discussed  are  too 
numerous  even  for  citation.  The  whole  subject  has  been 
treated  with  great  fullness  and  ability  in  Pomeroy's  Equity 
Jurisprudence,  and  we  shall  content  ourselves  with  referring 
to  the  appropriate  chapters  in  that  work,  and  especially  to 
sections  446,  447,  1401,  1402,  1403,  and  to  LawsoD  on  Eights 
and  Remedies,  pages  2588,  2590,  2591,  as  sustaining  the 
views  here  presented. 

We  are  of  opinion  that  the  demurrer  to  the  bill  should  have 
been  sustained  and  the  biU  dismissed,  and  therefore  enter  a 
decree  reversing  the  decree  of  the  Circuit  Court. 

Reversed. 
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Preston  v.  Salem  Improvement  Company. 
July  11, 1895. 

1.  Plbading — Motion  to  Recover  Moneif — Issue — Oral  Statement —  Trial  by  Jury, 
In  a  proceeding  by  motion  to  recover  money  under  section  3211  of  the 
Code,  in  order  to  entitle  the  defendant  to  a  trial  by  jury,  as  provided  by 
section  3213  of  the  Code,  an  issue  must  be  made  up.  This  issue  may  be 
tendered  by  a  plea,  or  by  an  informal  statement  in  writing  of  the 
grounds  of  defence.  A  mere  oral  statement  is  not  sufficient ;  and  in 
cases  where  the  statute  requires  the  plea  to  be  verified  by  affidavit,  that 
requirement  of  the  statute  must  be  complied  with. 

Error  to  a  judgment  of  the  Circuit  Court  of  Washington 
county,  rendered  April,  6,  1894,  in  a  proceeding  by  motion 
wherein  the  defendant  in  error  was  the  plaintiff,  and  the 
plaintiff  in  error  vias  the  defendant. 

AJtrmed, 

This  was  a  proceeding  by  motion  under  section  3211  of  the 
Code,  to  recover  a  judgment  against  the  defendant  on  two 
negotiable  notes  for  the  sum  of  $200  each,  subject  to  a  credit 
for  $200.15  endorsed  on  one  of  the  notes.  The  defendant 
appeared,  by  counsel,  but  declined  to  plead  or  tender  an  issue, 
and  asked  for  a  jury  ''to  try  the  case."  This  was  refused, 
and  a  judgment  was  rendered  by  the  court  in  favor  of  the 
plaintiff  for  the  amount  of  the  two  notes  and  inteiest,  and 
costfi,  subject  to  the  credit  aforesaid. 

The  opinion  states  the  other  facts. 
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Daniel  Trigg ^  for  the  plaintiff  in  error. 

J.  J.  Stuart^  for  the  defendant  in  error. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  case  does  not  involve  the  amount  required  by  statute 
to  entitle  the  plaintiff  to  a  hearing  by  this  court.  It  is,  how- 
ever, contended  that  there  is  a  constitutional  question  in- 
volved which  brings  the  case  within  the  jurisdiction  of  this 
court. 

The  question  presented  is,  can  a  defendant,  in  a  motion 
under  section  3211,  Code  of  Virginia,  1887,  claim  a  trial  by 
a  jury,  as  of  right,  without  tendering  an  issue  ? 

When  the  case  was  called  in  the  court  below,  the  defendant 
declined  to  plead  oi  tender  any  issue  of  fact,  claiming  the 
right,  as  this  was  a  summary  proceeding,  to  go  to  trial,  with 
out  any  formal  pleadings,  and  to  produce  orally  in  the  pro- 
gress of  the  trial  any  defenses  he  might  have.  The  court  de- 
clined to  allow  a  jury  to  be  sworn  until  and  unless  some  issue 
of  fact  was  joined.  The  parties  thereupon  submitted  the 
matters  of  law  and  fact  arising  in  the  case  to  the  determina- 
tion and  judgment  of  the  court,  but  without  waiving  the  de- 
fendant's exception  to  the  ruling  of  the  court. 

The  contention  is  that  this  is  a  summary  proceeding  pro- 
vided by  statute,  and  that  it  was  not  necessary,  under  section 
3211,  to  plead,  or  make  up  an  issue  of  fact  for  the  jury,  bat 
that  the  defendant  was  entitled  to  a  trial  by  a  jury  without 
an  issue,  and  that  it  was  a  denial  of  his  constitutional  rights 
not  to  accord  him  a  jury,  without  his  tendering  an  issue. 

The  object  of  section  3211  of  the  Code  was  to  afford  a 
more  speedy  remedy  for  the  enforcement  of  contracts,  but  it 
was  not  contemplated  that  all  the  rules  of  pleading  were  to 
be  abrogated  thereby.     Section  3213  of  the  Code  expressly 
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provides  that  ''on  a  motion  where  an  issue  of  fact  is  joined, 
and  either  party  desires-  it,  cr  where,  in  the  opinion  of  the 
court,  it  is  proper,  a  jury  shall  be  impaneled,  unless  the  case 
be  one  in  which  the  recovery  is  limited  to  an  amount  not 
greater  than  twenty  dollars,  exclusive  of  interest." 

The  general  rule  applying  to  all  actions  will  not  sustain  a 
judgment  given  upon  a  verdict,  rendered  as  upon  the  trial  of 
an  issue,  where  no  issue  has  been  joined.  No  verdict  can  be 
rendered,  or  judgment  entered  thereon,  in  any  case,  unless 
issue  shall  have  first  been  joined  on  the  pleadings.  1  Bart. 
L.  Prac.  476;  4  Minor's  Inst.  pt.  1,  p.  851.  It  would  be 
error  in  the  Circuit  Court  to  enter  up  a  judgment  on  the 
verdict  of  a  jury  in  any  case  where  no  issue  had  been  joined, 
or  no  plea  filed  by  the  defendant.  Any  such  judgment 
would,  for  that  reason  only,  be  reversed.  The  cases  are  nu- 
merous, in  this  and  ether  States,  where  verdicts  and  judg- 
ments have  been  set  aside  by  the  appellate  court  merely  be- 
cause the  verdict  was  rendered  when  no  issue  had  been  joined. 
Stevens  v.  Taliaferro^  1  Wash.  (Va.)  155;  McMiUionv.  Dob- 
bins  J  9  Leigh,  422;  Rowans  v.  Givens^  10  Gratt.  250;  Ruff- 
ner  v.  Hill,  21  W.  Va.  152. 

The  better  practice  in  proceedings  by  motion  would  be  to 
make  up  the  issue  to  be  tried  by  the  jury  by  fillug  such  for- 
mal plea  as  would  be  suitable  had  the  action  been  by  declara- 
tion, according  to  the  form  at  common  law.  Inasmuch,  how- 
ever, as  the  object  of  this  proceeding  by  motion  under  section 
3211  was  to  give  suitors  a  plain  and  summary  proceeding  for 
the  recovery  of  judgments,  and  it  is  but  in  accordance  with 
the  spirit  of  this  flexible  proceeding  by  motion  to  permit  the 
defendant  to  make  his  defense  by  such  informal  pleas  or  state- 
ment in  writing  as  will  state  his  defense  and  make  up  the 
issue  to  be  tried,  this  latter  practice  is  permissible,  except  in 
all  cases  where  the  statute  requires  the  plea  to  be  verified  by 
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affidavit.     In  such  cases  that  requirement  of  the  statute  mc 
always  be  complied  with. 

In  the  case  at  bar,  the  defendant  was  deprived  of  no  con- 
stitutional right  in  being  required  to  make  up  an  issue  of  fact 
before  the  jury  was  impaneled.  He  could  have  secured  this 
privilege  by  filing  the  formal  but  simple  plea  of  nil  debet^  or 
by  filing  a  statement  in  writing  of  the  grounds  of  his  defense 
sufficiently  explicit  to  make  up  the  issue. 

For  the  foregoing  reasons,  the  court  is  of  opinion  that  there 
is  no  error  in  the  judgment  complained  of,  and  it  is  affirmed. 

Affirmed. 
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NoBFOLK  &  Western  R.  Co.  v.  Cabteb. 
July  11,  1896. 

Procbsb  Against  a  Corpobation — Service  on  Agent  under  Section  StS7  oj 
the  Code. — When  process  to  commence  an  actioti  against  a  corporation 
is  sued  out  and  executed  on  an  agent  of  the  corporation,  under  section 
3227  of  the  Code,  lefw  than  ten  days  before  the  return  day  thereof,  the 
proper  course  to  be  pursued  is  to  quash  the  return  of  the  officer  and  re- 
mand the  case  to  rules,  and  not  dismiss  the  action. 

Surface  Water — Obstructing  Natural  Channel  or  Water  course — Damages, 
The  owner  of  land  has  no  right  to  interfere  with  the  flow  of  surface 
water  in  a  natural  channel  or  watercourse,  and  if  such  flow  be  hindered 
or  prevented,  so  as  to  cause  the  surface  water  to  accumulate  in  ponds 
and  thereby  injure  the  lands  of  another,  the  person  causing  such  hin- 
drance or  obstruction  is  liable  to  the  owner  of  the  land  for  the  injury 
occasioned  thereby.  For  a  discussion  of  the  rights  and  duties  of  land 
owners  relating  to  surface  water  see  opinion  of  the  court. 

Railroads — Purchase  of  Right  of  Way — Injury  to  other  Lands  in  Construct- 
ing Roadbed. — Although  a  railroad  company  may  have  purchased  from 
the  owner  a  right  of  way  over  his  land,  for  the  purpose  of  constructing 
its  roadbed,  yet  if,  in  constructing  its  roadbed,  it  deposits  on  other  lands 
of  such  owner,  without  his  consent,  earth,  stone,  gravel  or  other  matter, 
and  allows  it  to  remain  there,  the  company  is  liable  to  the  owner  for  the 
injury  thereby  sustained.  Ck>mpen8ation  for  such  injury  is  not  included 
in  assessing  damages  for  right  of  way,  and  the  plaintiff  is  not  barred  of 
his  right  to  recover  such  compensation  by  the  conveyance  of  the  right ' 
of  way  to  the  defendant. 

Bill  op  Particulars — Office  of ^  When,  should  be  Oljjected  fo.— The  office  of 
a  bill  of  particulars  is  to  give  a  fuller  and  more  particular  specification 
of  the  matter  contained  in  the  declaration,  or  of  the  nature  and  extent 
of  the  injury  which  the  plaintiff  claims  that  he  has  sustained.  An  objec- 
tion to  a  bill  of  particulars  should  be  made  before  the  trial  begins. 
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5.  Railroads— l/irt/io<i  of  Construction — Adjacent  Land  Oumers, — Whether  a 

railroad  is  properly  constructed  or  not,  so  far  as  it  affects  adjacent  land 
owners,  is  to  be  determined  by  the  duties  and  obli^tions  which  the  law 
imposes  upon  the  company,  and  not  by  the  manner  in  which  other 
roads  are  constructed. 

6.  Passway  of  Owner  Over  His  Own  hASD— Destruction  of  Passway — Dam- 

ages. — Every  man  is  entitled  to  a  passway  over  his  own  land  from  one 
part  of  it  to  another,  and  if  this  be  destroyed  by  another,  the  owner 
of  the  land  is  entitled  to  recover  damages  therefor,  which  are  not 
adequately  measured  by  the  mere  effect  which  such  destruction  may 
have  on  the  value  of  the  part  thus  made  inaccessible. 

Error  to  a  judgment  of  the  Circuit  Court  of  Russell  county, 
rendered  November  11,  1893,  in  action  of  trespass  on  the 
case,  wherein  the  defendant  in  error  was  the  plaintiff,  and 
the  plaintiff  in  error  was  the  defendant. 

Affirmed. 

This  was  an  action  of  trespass  on  the  case,  in  the  Circuit 
Court  of  Russell  county,  brought  by  Jack  Cartel  against  the 
Norfolk  and  Western  Railroad  Company  to  recover  damages 
alleged  to  have  been  committed  by  the  defendant  company  on 
the  lands  of  the  plaintiff.  The  evidence  sufficiently  appears 
in  the  opinion  of  the  court. 

The  following  are  the  instructions  referred  to  and  com- 
mented on  in  the  opinion  of  the  court: 

Plaintiff's  insti notions  second  and  third: 

'* Second.  The  court  further  instincts  the  juiy  that  if  they 
believe  from  the  evidence  in  the  cause,  that  the  defendant  com- 
pany, in  the  construction  of  its  road  through  plaintiff's  land, 
deposited  earth,  rock  and  other  matter  upon  the  plaintiff's 
land;  that  it  then  became  the  duty  of  the  defendant  company 
to  remove  such  earth,  rock  and  matter  in  a  reasonable  time, 
and  if  they  believe  from  the  evidence  that  the  company  failed 
to  do  so  in  a  reasonable  time,  then  they  shall  find  for  the 
plaintiff  whatever  damage  he  has  sustained  thereby." 
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"Third.  The  oourt  further  instructs  the  jury,  the  true 
measure  of  damage  to  the  land  on  which  debris  is  thrown  is 
the  cost  of  the  removal  of  debris,  if  that  does  not  exceed  the 
value  of  the  land,  but  if  it  does  and  the  land  is  destroyed  by 
it,  then  the  value  of  the  land  would  be  the  measure  of  damage, 
but  if  any  part  of  the  land  covered  is  the  necessary  passway 
to  adjoining  lands  of  the  owner,  this  fact  is  to  be  taken  into 
account,  and  it  would  be  proper  to  estimate  as  damage  the  cost 
of  opening  the  way  over  the  land  of  the  plaintiff  so  covered, 
or  the  cost  of  constructing  a  different  way,  if  practicable,  and 
less  expensive,  in  determining  the  value  of  the  land  covered." 

Plaintiffs'  instruction  No.  1,  as  modified  does  not  appear  in 
the  record,  but  by  agreement  of  counsel  the  original  was  used. 

The  following  instructions  asked  for  by  the  defendant  were 
refused: 

No.  1. 

"The  court  further  tells  the  jury  that  any  interference  with 
the  drainage  of  plaintiff's  lands,  or  the  flew  of  surface  water, 
were  proper  items  to  be  taken  into  consideration  by  the  said 
plaintiff  when  the  defendant  railroad  company  purchased  its 
right  of  way  from  the  plaintiff,  and  if  the  jury  believe  from 
the  evidence  that  the  railroad  through  the  plaintiff' ^  lands 
was  properly  constructed  and  according  to  the  usual  manner 
and  custom  of  constructing  railroads  over  lands  similar  to  the 
plaintiff's,  then  they  cannot  assess  any  damages  against  said 
defendant  company  on  account  of  ponds  or  accumulation  of 
water,  although  said  ponds  and  accumulations  of  water  may 
have  been  caused  by  the  building  and  construction  of  said 
road." 

No.  3. 
"The  court  further  tells  the  jury  that  unless  they  believe 
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from  the  evidence  that  the  value  of  plaintiflf's  farm,  vrhich 
was  rented  for  150  bushels  of  corn  per  year,  before  and  since 
the  construction  of  said  railroad,  has  been  depreciated,  or 
lessened  in  value,  by  reason  of  the  destruction  of  passway 
claimed  by  plaintiff  outside  ot  company's  right  of  way,  said 
plaintifl  is  not  entitled  to  and  cannot  recover  any  damages  on 
account  of  the  loss  of  said  passway." 

In  lieu  of  defendants  instruction  No.  1,  the  court  gave  an 
instruction  marked  No.  10,  in  the  following  words: 

^*The  court  tells  the  jury  that  any  interference  with  the 
drainage  of  the  plaintiff's  lands  or  the  flow  of  surface  water 
which  could  not  be  prevented  by  the  proper  and  skilful  con- 
struction of  defendant  company's  road  with  proper  and  skilful- 
ly constructed  culverts,  was  proper  to  be  taken  into  considera- 
tion by  the  plaintiff  when  the  defendant  company  purchased  its 
right  of  way  from  the  plaintiff,  and  if  the  jury  believe  from 
the  evidence  that  the  railroad  through  plaintiff's  land  was 
properly  and  skilfully  constructed,  with  properly  and  skilfully 
constructed  culverts,  in  proper  numbers,  and  that  the  same 
have  been  kept  in  proper  order,  then  they  cannot  assess  any 
damages  against  the.  said  defendant  company  on  account  of 
ponds  or  of  accumulations  of  water,  though  caused  by  the 
building  and  construction  of  said  road." 

After  the  court  had  refused  defendant's  instruction  No.  3 
above,  the  defendant  modified  its  instruction  No.  3*  and  again 
tendered  it,  but  it  was  rejected.  As  modified  it  was  as  fol- 
lows: 

''The  court  further  tells  the  jury  that  unless  they  believe 
from  the  evidence  that  the  value  of  the  plaintiff's  farm,  which 
he  claims  is  cut  off  by  reason  of  the  earth,  stone  and  cUbrU 
deposited  and  thrown  on  said  passway,  has  been  depreciated 
or  lessened  in  value  by  reason  of  the  destruction  of  passway, 
claimed  by  plaintiff  outside  of  company's  right  of  way,  said 
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plaintiflf  is  not  entitled  to,  and  cannot  recover  any  damages 
on  account  of  the  loss  of  said  passway." 

Bums  cfe  Fulton^  for  the  plaintiff  in  error. 

Henry  A.  Bouth^  for  the  defendant  in  error. 

RiELY,  J.^  delivered  the  opinion  of  the  court. 

Upon  the  calling  of  the  case  for  trial,  the  counsel  for  the 
defendant  company  moved  the  court  to  dismiss  it,  upon  the 
ground  that  it  appeared  that  process  to  commence  the  suit 
had  been  served  on  an  agent  of  the  company  less  than  ten 
days  before  the  return  day.  Code  of  Virginia,  sec.  3227. 
This  the  court  refused  to  do.  A  motion  was  then  made  upon 
the  same  ground  to  quash  the  return  of  the  sheriff  on  the 
process,  which  motion  the  court  sustained,  and  remanded  the 
case  to  rules.  The  refusal  of  the  court  to  dismiss  the  suit 
constitutes  the  first  assignment  of  error.  The  action  of  the 
court  was  right,  and  this  assignment  of  error  is  without 
merit. 

The  plaintiff  based  his  right  of  action  in  this  case  upon  two 
grounds.  The  first  ground  was  that  the  defendant,  in  build- 
ing the  Clinch  Valley  Division  of  its  road,  which  runs  through 
the  land  of  the  plaintiff,  failed  to  construct  in  the  fills  or  em- 
bankments in  its  road  the  proper  and  necessary  number  of 
culverts  to  carry  off  from  his  land  the  surface  water,  which, 
prior  to  the  building  ol  the  road,  flowed  by  natural  channels 
into  Clinch  river;  and  that  the  water  is  thereby  obstructed, 
and  accumulates  in  ponds  on  his  land  to  his  injury. 

Upon  the  relative  rights  of  adjacent  land  owners  with  re- 
spect to  surface  water,  there  is  a  contrariety  of  judicial  deci- 
sion. Except  where  the  civil-law  doctrine  of  servitude  of 
the  lower  tenement  prevails,  the  general  rule  is,  however. 


Digitized  by  LjOOQIC 


592       Norfolk,  &c.,  K.  Co.  v.   Carter.       [91 

Opinion. 

that  no  action  will  lie  for  obstructing  the  flow  of  surface 
water.  Where  the  common  law  is  in  force,  as  in  this  State, 
surface  water  is  considered  a  common  enemy,  and  the  courts 
agree  that  each  land  owner  may  fight  it  off  as  best  he  may. 
He  may  obstruct  or  hinder  its  flow,  and  may  even  turn  it 
back  upon  the  lana  of  his  neighbor,  whence  it  came.  This 
results  from  the  dominion  the  law  gives  to  him  over  his  land. 

His  right  to  it  extends  beneath  the  surface  to  the  centre  of 
the  earth,  and  above  it  to  the  skies.  He  is  entitled  to  the 
free  and  unfettered  control  of  it  above,  upon,  and  beneath  the 
surface,  and  can  not  be  held  liable  for  any  injury  which  its 
reasonable  use  and  enjoyment  may  ca^ise  to  other  lands  in 
interrupting  the  flow  of  surface  water.  He  may  change  the 
surface  of  his  own  land,  or  erect  buildings  or  othei  structures 
upon  it,  and  thus  restrain  or  divert  the  surface  water  which 
may  accumulate  on  adjacent  lands  from  falling  rains  and 
melting  snows,  without  being  made  liable  therefor  to  their 
owners.  Gould  on  Waters,  sec.  273;  Angel  on  Water- 
courses, sees.  108  (a),  and  108  (b);  Gannett  v.  Ilargadan^  10 
Allen,  106;  Taxjlor  v.  Fichas^  31  Amer.  Rep.  114;  Sweet  v. 
Cutts^  9  Amer.  Rep.  276;  0^  Connor  v.  Fondu  Lac^  cfe?.,  R. 
li.  Co.^  38  Amer.  Rep.  753;  and  Washburn  on  Easements, 
(3rd  ed.),  sec.  353  (3a). 

And  this  right  is  possessed  by  a  railroad  company  in  respect 
to  its  right  of  way  as  well  as  by  any  other  owner  of  real  estate. 
It  enjoys  the  same  privileges  as  any  other  owner  of  land,  no 
greater,  but  no  less.  Gould  on  Waters,  sec.  273;  Jenkins 
V.  Wilmington  d&  IF.  R,  R.  Co.,  110  N".  C.  438;  Rowe  v. 
St.  Paul,  <£«?.,  R.  R.  Co.,  16  Amer.  St.  Rep.  706;  SiiUeM 
V.  Chicago,  etc.,  R.  R.  Co.,  7  Amer.  Rep.  506;  C^ Connor 
V.  R.  R.  Co.,  38  Amer.  Rep.  753;  Cairo,  etc.,  R.  R.  Co. 
V.  Stevens,  38  Amer.  Rep.  139;  and  Topeka,  etc.,  R.  R,  Co. 
V.  Hammer^  31  Amer.  Rep.  216. 

This  right  in  regard  to  surface  water  may  not  be  exercised 
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wantonly,  unnecessarily,  or  carelessly;  but  is  modified  by 
that  golden  maxim  of  the  law,  that  one  must  so  use  his  own 
property  as  not  to  injure  the  rights  cf  another.  It  must  be  a 
reasonable  use  of  the  land  for  its  improvement  or  better  enjoy- 
ment, and  the  right  must  be  exercised  in  good  faith,  with  no 
purpose  to  abridge  or  interfere  with  the  rights  of  others,  and 
with  such  care  with  respect  to  the  property  that  may  be 
affected  by  the  use  or  improvement  as  not  to  inflict  any  injury 
beyond  what  is  necessary.  Where  the  exercise  of  the  right 
is  thus  guarded,  although  injury  may  result  to  the  land  of 
another,  he  is  without  remedy.  Lewis  on  Eminent  Domain, 
sec.  585;  Washburn  on  Easements,  (3d  ed.),  p.  455;  Sweet 
V.  Cutts^  9  Amer.  Rep.  276;  Raleigh  <&  Augusta  Ai/r  Line 
R.  R.  Co.  V.  Wicker,  74  N.  C.  220;  Beard  v.  Murphy,  37 
Vt.  99 ;  Little  Rock  and  Fort  Smith  R.  R.  Co.  v.  Chapmam,, 
43  Amer.  Rep.  280;  Ahbot  v.  Kansas  City,  etc.,  R.  R.  Co., 
53  Amei.  Rep.  581;  Taylor  v.  Fickas,  31  Amer.  Rep.  114; 
Atchison.,  etc.,  R.  R.  Co.  v.  Hammer,  31  Amer.  Rep.  216; 
and  24  Amer.  &  Eng.  Enc.  of  Law,  920. 

The  right  thus  modified,  has  also  its  exceptions.  One  ex- 
ception is  that  the  owner  of  the  land  can  not  collect  the  water 
into  an  artificial  channel  or  volume  and  pour  it  upon  the  land 
of  another  to  his  injury.  The  right  to  fend  off  surface  water 
does  not  extend  that  far.  Davis  v.  City  of  Crawfordsville, 
12  Amer.  St.  Rep.  561 ;  City  of  Fvansville  v.  Decker,  43 
Amer.  Rep.  86;  Cairo,  etc.,  R.  R.  Co.  v.  Stevens,  38  Amer. 
Rep.  139;  Patoka  Township  v.  Hopkins,  31  Amer.  St.  Rep. 
417;  Rychlichi  v.  City  of  St.  Louis,  14  Amer.  St.  Rep.  651; 
Freemont,  etc.,  R.  R.  Co.  v.  Marley,  13  Amer.  St.  Rep.  482; 
Chalkley  v.  City  of  Richmond,  88  Va.  402 ;  2  Dillon  on  Mun. 
Corp.  sec.  1051;  and  Gould  on  Waters,  sec.  271. 

Another  exception  to  the  right,  which  pertinently  applies 
to  this  case,  is  that  the  owner  of  the  land  can  not  interfere  with 
the  flow  of  surface  water  in  a  natural  channel  or  watercourse. 
Vol.  xci — 75 
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Where  the  water  has  been  accustomed  to  gather  and  flow 
along  a  well  defined  channel,  which  by  frequent  running  it 
has  worn  or  cut  into  the  soil,  he  may  not  obstruct  or  divert 
it  to  the  injury  of  another.  JSarl  v.  DeHart^  1  Beas.  Chy. 
Rep.  280;  Little  Rock^  etc.^  R.  R.  Co.  v.  Chapman^  43  Amer. 
Rep.  280;  Gihhs  v.  Williams,  37  Araer.  Rep.  241;  Palmer 
V.  WaddeU,  22  Kansas,  355;  Rowe  v.  St.  Paul  R.  R.  Co., 
16  Amer  St.  Rep.  706;  and  24  Amer.  &  Eng.  Ency.  of  Law, 
900-902. 

Before  proceeding  to  apply  these  principles  to  the  case  before 
us,  it  will  be  more  convenient  to  notice  the  other  ground  upon 
which  the  plaintiff  based  his  right  of  action.  This  was  that 
the  defendant  in  constructing  its  said  line,  carelessly  and  neg- 
ligently deposited  large  quantities  of  earth,  stone,  gravel,  and 
other  matter  upon  the  plaintiff's  land  which  adjoined  its  right 
of  way,  and  allowed  the  same  to  remain  there. 

The  defendant  acquired  its  right  of  way  through  the  plain- 
tiff's lands  by  purchase,  and  not  by  condemnation  proceedings. 
This,  however,  would  make  no  difference  in  its  duty  nor  alter 
its  right  or  liability.  These  would  be  the  same  in  either  case. 
The  plantiff  would  be  barred  from  a  recovery  against  it,  in 
the  case  of  negligence  or  the  want  of  proper  care  in  the  con- 
struction of  its  road,  only  as  to  those  matters  which  entered 
into  the  assessment  in  condemnation  proceedings,  and  for 
which  compensation  would  be  allowed.  Southside  R.  R.  Co. 
V.  Daniel,  20  Gratt.  375;  Lewis  on  Eminent  Domain,  sees. 
89,  293,  572,  and  573;  and  Pierce  on  Railroads,  p.  179,  218. 
Damages  under  this  rule,  could  be  only  for  what  could  be 
foreseen  and  estimated.  They  could  not  with  any  propriety 
be  assessed  for  an  injury  that  might  happen  from  an  illegal 
act,  or  from  the  negligence  and  want  of  skill  and  care  in  the 
construction  of  its  road.  The  injustice  of  a  contrary  rule  is 
manifest.  If  compensation  were  included  in  the  assessment 
for  depositing  outside  of  its  right  of  way  upon  the  land  of 
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another  the  material  excavated  in  building  its  road  which  it 
would  have  no  right  so  to  deposit  and  could  not  be  presumed 
that  it  would  do  contrary  to  its  duty,  the  deposit  might  not, 
as  it  probably  never  would,  be  made,  and  in  such  case  the 
owner  of  the  land  would  receive  and  the  company  pay  for  an 
injury  that  could  not  with  propriety  be  anticipated,  and  one 
that  in  point  of  fact  never  happened.  No  compensation  based 
on  such  a  presumption  of  negligence  would  ever  be  tolerated 
by  the  law.  Consequently,  if  the  defendant  did  deposit  on 
the  land  of  the  plaintiff  without  his  consent,  earth,  stone, 
gravel,  and  other  matter,  which  it  was  necessary  to  remove 
in  constructing  its  road,  and  allowed  it  to  remain  there,  it  is 
liable  to  him  for  such  injury  as  he  may  have  thereby  sustained. 
Shear,  and  Red.  on  Neg.  (Edit,  of  1880),  sec.  449;  2  Wood 
on  Railway  Law,  sec.  258;  Pierce  on  Railroads,  p.  266; 
SahinY.  Vermont  Central  Tt.  R.  Oo.^  25  Vt.  363;  Pittsburg^ 
dkc, ,  li.  R.  Co.  V.  OUleldnd^  56  Pa.  St.  445 ;  and  Wkitehouse 
V.  Androscoggin  R.  R.  Co,^  52  Me.   208. 

It  only  remains  to  consider  the  errors  assigned  in  the  peti- 
tion for  the  writ  of  error  awarded  in  this  case,  and  apply  the 
principles  thus  enunciated. 

There  was  a  demurrer  to  the  declaration,  which  contained 
four  counts.  The  court  sustained  the  demurrer  as  to  the  first 
and  third  counts,  overruled  it  as  to  the  second  and  fourth 
counts,  and  gave  leave  to  the  plaintiff  to  file  an  amended  decla- 
ration. An  amended  declaration  was  afterwards  filed,  contain- 
ing a  single  count,  in  which  was  se  forth  more  fully  and 
specifically  the  cause  of  action  that  was  intended  to  be  em- 
braced in  the  first  and  third  counts  of  the  original  declaration, 
as  to  which  the  court  had  sustained  the  demurrer.  The  grava- 
men of  the  araendc^d  declaration  was  that,  by  reason  of  the 
natural  slope  of  the  land  of  the  plaintiff  to  Clinch  river,  on 
which  it  lies,  the  surface  water,  which  accumulated  upon  the 
land  in  time  of  freshets,  rains,  and  storms,  was  accustomed, 
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prior  to  the  building  of  the  railroad,  to  flow  by  natural  chan- 
nels, across  what  is  now  the  right  of  way  of  the  defendant 
and  thence,  over  another  part  of  the  land  of  the  plaintiff,  into 
the  said  river;  and  that  the  flow  of  the  water  to  the  river 
along  said  natural  channels  was  now  hindered  and  prevented 
by  the  failure  of  the  defendant  to  construct  under  the  embank- 
ment of  its  roadbed,  the  proper  and  necessary  culverts  for  the 
escape  of  the  water  by  the  said  channels  into  the  river,  there- 
by causing  the  water  to  accumulate  in  ponds  on  the  land  of 
the  plaintiff  to  his  injury. 

No  exception  was  taken  to  the  amended  declaration,  and 
the  general  issue  being  pleaded,  the  parties  *  went  to  trial  on 
the  second  and  fourth  counts  of  the  original  declaration  and 
on  the  single  count  of  the  amended  declaration.        • 

The  second  count  of  the  original  declaration  alleged  that 
the  defendant,  in  constructing  its'  road  through  the  land  of 
the  plaintiff,  did  not  use  ordinary  and  reasonable  care,  but 
carelessly  and  negligently  piled  and  deposited  large  quantities 
of  earth,  stone,  gravel,  and  other  matter  upon  his  land,  out- 
side of  and  beyond  its  right  of  way,  to  his  injury.  The 
fourth  count  is  substantially  the  same  as  the  second,  with  the 
additional  allegation  that  it  allowed  the  said  material  so  to 
remain  for  a  long  and  unreasonable  space  of  time.  Each  of 
the  said  counts  set  forth  a  good  cause  of  action,  and  the  court 
did  not  err  in  overruling  the  demurrer  thereto.  This  dis- 
poses of  the  second  assignment  of  error. 

After  there  had  been  a  mis-trial  of  the  case,  the  plaintiff 
was  given  leave  to  file  a  further  amended  declaration  or  a  bill 
of  particulars,  as  he  might  be  advised.  In  pursuance  of  such 
leave,  he  filed  with  his  declaration,  on  September  5,  1893,  a 
bill  of  particulars,  by  which  he  gave  notice  that  in  establish- 
ing the  damages  to  which  he  was  entitled,  he  would  rely  on  and 
prove,  first,  that  the  earth,  stone,  etc.,  so  deposited  on  his 
land,  obstructed  the  necessary  pass- way  to  the  land  belonging 
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to  him;  and  secondly,  what  the  opening  of  the  pass- way  or 
of  a  new  road  to  the  said  land,  would  cost  him.  No  objec- 
tion was  made  by  the  counsel  for  the  defendant  to  the  bill  of 
particulars  itself  or  to  its  being  filed;  and  at  the  following 
November  term  of  the  court,  the  trial  proceeded  in  accord- 
ance with  the  declarations,  original  and  amended,  and  the  bill 
of  particulars.  It  is  now  claimed  that  the  declaration  was 
sufficiently  certain  and  definite,  and  that  the  court  erred  in 
permitting  the  bill  of  particulars  to  be  filed;  and  further,  that 
no  testimony  should  have  been  admitted  to  show  that  the 
deposit  of  said  material  obstructed  the  pass- way  of  the  plain- 
tiff to  his  land,  cfr  as  to  the  cost  of  opening  it.  This  consti- 
tutes the  third  assignment  of  error.  We  do  not  see  that  the 
bill  of  particulars  sets  up  new  matter,  or  is  a  departure  from 
the  cause  of  action  alleged  in  the  declaration.  The  office  of 
a  bill  of  particulars  is  to  give  a  fuller  and  more  particular 
specification  of  the  matter  contained  in  the  declaration;  or, 
in  this  case,  of  the  nature  and  extent  of  the  injury  j^hich  the 
plaintifif  claimed  he  had  sustained.  We  are  furthermore  of 
opinion  that,  if  the  bill  of  particulars  were  liable  to  technical 
objection,  the  defendant  by  its  counsel  waived  such  objection 
by  failing  to  make  it  in  due  time  before  the  tiial  began.  To 
have  allowed  it  to  prevail  after  the  trial  began,  in  the  form  it 
was  made,  would  have  been  to  take  the  plaint itf  by  surprise, 
to  which  he  ought  not  to  have  been  subjected. 

The  fourth  assignment  of  error  will  be  disposed  of  when 
we  come  to  consider  the  refusal  of  the  court  to  set  aside  the 
verdict  and  award  a  new  trial. 

This  brings  us  to  the  consideration  of  the  instructions,  the 
exceptions  to  which  constitute  the  fifth,  sixth,  and  seventh 
assignments  of  error. 

The  plaintiff  offered  four  instructions  which  he  asked  the 
court  to  give  to  the  jury.  The  defendant  objected  to  all  of 
them  except  the  fourth,  whereupon  the  court  overruled  objec- 
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tion  to  the  second  and  third,  and  modified  the*  first  instruction 
before  giving  it  to  the  jury.  The  instructions  as  given  to 
the  jury  correctly  expound  the  law,  and  the  objections  thereto 
were  properly  overruled. 

The  defendant  then  offered  nme  instructions,  all  of  which  the 
court  gave,  except  the  first  and  third ;  modified  the  eighth ; 
and,  in  lieu  of  the  first  instruction,  gave  its  own,  which  ap- 
pears in  the  record  as  No.  10.  To  this  action  of  the  court 
upon  its  instructions,  the  defendant  by  its  counsel  excepted. 
The  charge  was,  and  evidence  was  introduced  to  show,  that 
the  surface  water,  prior  to  the  building  of  the  railroad,  passed 
off  from  the  land  of  the  plaintiff  by  natural  channels  into 
Clinch  river,  and  that  the  damage  he  had  since  sustained  from 
the  water  was  caused  by  the  obstruction  of  these  natural 
channels  by  the  embankment  of  the  road.  If  so,  it  woe  Id 
have  been  incorrect  to  instruct  the  jury  that  such  damage  was 
a  proper  item  to  be  taken  into  consideration  when  the  defen- 
dant purchased  its  right  of  way  from  the  plaintiff,  and  was 
concluded  by  such  purchase.  The  defendant  would  have 
had  no  right,  as  we  have  already  seen,  to  obstruct  a  natural 
channel ;  and  this  would  have  been  to  assess  the  defendant  in 
advance  for  an  act  that  the  law  forbids.  Compensation  for 
an  illegal  act,  which  the  defendant  might  never  commit,  could 
not  be  sustained.  The  instruction  was  erroneous  for  the 
further  reason  that  it  made  the  construction  of  other  railroads 
the  rule  by  which  to  determine  whether  or  not  the  road  of  the 
defendant  was  properly  constructed,  and  not  the  duties  and 
obligations  which  the  law  imposed  upon  it  as  the  proper  test. 

Instruction  No.  1,  both  as  originally  asked  for  and  also  as 
modified  by  the  counsel  for  the  defendant,  was  clearly  wrong 
and  the  court  rightly  rejected  it.  Every  man  is  entitled  to 
a  pass- way  over  his  own  land  from  one  part  of  it  to  another; 
and  if  the  defendant  unlawfully  destroyed  the  only  pass- way 
of  the  plaintiff,  by  depositing  upon  it  the  debris  arising  from 
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the  construction  of  its  road  bed,  he  was  entitled  to  damages, 
which  would  not  be  adequately  measured  by  the  mere  effect 
the  destruction  of  such  necessary  pass- way  might  have  on  the 
value  of  the  parcel  of  land  thus  made  inaccessible  to  him. 

Instruction  No.  8  as  originally  asked  for  does  not  appear 
in  the  record,  but  only  as  modified  by  the  court.  We  are 
unable,  therefore,  to  say  whether  the  court  erred  in  modify- 
ing it  or  not. 

The  only  remaining  assignment  of  error  is  to  the  refusal  of 
the  court  to  set  aside  the  verdict  and  award  a  new  trial.  Three 
grounds  were  assigtied  for  this  motion;  first,  because  the  ver- 
dict was  contrary  to  the  law  and  the  evidence;  second,  be- 
cause of  the  various  misrulings  of  the  court,  and  third,  be- 
cause the  verdict  was  excessive. 

The  second  ground  assigned  for  the  new  trial  has  been 
already  passed  upon  in  discussing  the  various  rulings  of  the 
court.  No  error  was  found  in  them  and  this  ground  need  not 
be  further  considered. 

It  was  shown  in  evidence  that  the  surface  water  on  the  land 
of  the  plaintiff,  prior  to  the  building  of  the  road,  escaped  from 
it  over  what  is  now  the  right  of  way  of  the  defendant,  by 
natural  channels  into  Clinch  river,  and  that  its  flow  is  now 
prevented  by  the  failure  of  the  defendant  to  construct  in  the 
said  channels  the  necessary  culverts  under  its  roadbed ;  and 
that  consequently  the  land  of  the  plaintiff  is  greatly  damaged 
by  the  accumulation  of  the  water  into  ponds.  There  was  also 
abundant  evidence  to  prove  that  large  quantities  of  earth, 
stone,  gravel,  and  other  debris  had  been  deposited  upon  the 
strip  of  land  of  the  plaintiff  which  lies  between  the  right  of 
way  of  the  defendant  and  Clinch  river,  and  that  this  strip  of 
land  furnished  the  only  pass- way  for  the  plaintiff  to  another 
parcel  of  his  land.  The  evidence  also  showed  that  this  ob- 
structive material  could  not  be  removed,  nor  a  new  road 
opened  by  the  plaintiff  to  the  part  of  his  land  thus  cut  off  and 
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rendered  inaccessible  to  him,  except  at  great  expense,  ranging 
from  a  few  hundred  dollars  to  a  sum  exceeding  the  amount  of 
the  verdict  of  the  jury.  The  evidence  further  tended  to  prove 
that  this  waste  earth  and  other  material  were  deposited  and 
distributed  along  on  the  said  strip  of  land  of  the  plaintiff  by 
the  contractors  who  built  the  railroad,  by  direction  of  the  en- 
gineer of  the  defendant  company.  The  jury,  who  were  the 
proper  triers  of  the  facts,  after  seeing  and  hearing  the  wit- 
nesses testify,  rendered  a  verdict  for  the  plaintifif  for  $1,000, 
and  the  court  approved  it.  It  is  clear  from  the  evidence,  as 
certified,  that  the  jury  were  well  warranted  in  finding  a  ver- 
dict in  favor  of  the  plaintiff,  and,  upon  a  consideration  of  all 
the  testimony,  we  can  not  say  that  the  verdict  is  excessive. 

There  is  no  error  in  the  judgment  of  the  Circuit  Court,  and 
the  same  must  be  affirmed. 

Affirmed. 
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Norfolk  &  Western  Railroad  Co.  v.  Harman  &  Crockett. 

July  11,  1895. 
Absent,  Buchanan,  J.* 

1.  Common  Cabrier — Shipping  FacUUieB — Negligence. — When  a  raihroad  com- 

pany holds  itself  out  as  a  common  carrier  of  live  stock,  the  law  imposes 
upon  it  the  duty  to  provide  suitable  and  safe  facilities,  such  as  yards  or 
pens,  both  at  the  place  of  shipment  and  the  place  of  destination,  for 
receiving  and  discharging  the  live  stock  offered  to  it  for  shipment  over 
its  road.  If  it  permits  salt  water  to  be  in  such  pen  accessible  to  lambe 
offered  for  shipment,  it  is  guilty  of  negligence  and  liable  for  the  loss 
occasioned  thereby. 

2.  Common  Carrier — Shipping  FacilUiea — Contract  against  Negligence,— AU 

though  the  printed  contract  of  shipment  stipulates  that  the  carrier  of 
stock  shall  not  be  liable  for  any  injury  to  the  stock  until  they  are  loaded 
into  the  car,  and  the  car-door  fiaistened  or  secured  by  the  conductor,  and 
shall  only  be  liable  for  the  safe  carriage  and  delivery  of  the  stock  to  its 
connecting  lines,  yet  if  the  injury  which  occasioned  the  loss  was  inflicted 
at  the  shipping  point  before  loading,  through  the  failure  of  the  carrier 
to  provide  safe  and  suitable  shipping  facilities,  such  failure  is  negligence 
and  the  carrier  is  liable,  though  the  loss  actually  occurred  beyond  the 
line  of  such  carrier. 

3.  Principal  and  Agent. — ^The  vendor  of  stock,  who  contracts  to  deliver 

the  same  to  a  railroad  company  for  shipment  on  account  of  the  purchaser, 
is  not  the  agent  of  the  purchaser  in  making  such  delivery. 

Error  to  a  ju Jgrnent  oi  the  Circuit  Court  of  Smyth  county, 
rendered  April  10,  1893,  in  an  action  of  trespass  on  the  case, 

*  Judge  Buchanan  had  been  counsel  in  the  court  below. 
Vol.  xci — 76 
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wherein  the  defendants  in  error  were  the  plaintiffs,  and  the 
plaintiff  in  error  was  the  defendant. 

Ajffirmed. 

Boiling  cfe  Stanley^  for  the  plaintiff  in  error. 

James  L.  White  and  B.  F.  Buchanan^  for  the  defendants 
in  error. 

KiELY,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  in  error,  on  June  13,  1891,  delivered  to  the 
Norfolk  and  Western  Railroad  Company  two  lots  of  lambs  to 
be  transported  to  Jersey  City,  in  the  State  of  New  Jersey. 
One  lot  was  received  by  the  railroad  company  at  its  station 
at  Saltville,  Va.,  and  the  other  lot  at  Pounding  Mill,  in  Taze- 
well county,  Va.  A  large  number  of  the  lambs  having  died 
on  the  route,  the  owners  charged  that  their  death  was  caused 
by  the  negligence  of  the  railroad  company,  and  brought  suit 
to  recover  damages  for  the  loss  sustained. 

The  railroad  company  having  undertaken  to  furnish  a  stock 
pen  at  Saltville  for  the  purpose  of  enabling  shippers  of  live 
stock  to  load  the  same  upon  its  cars,  its  negligence  upon 
which  the  plaintiff's  right  of  action  was  founded,  consisted, 
it  was  alleged  in  the  declaration,  in  not  furnishing  a  suitable 
stock  pen  and  maintaining  it  in  a  good  and  safe  condition, 
but  permitting  salt  water  or  brine,  which  was  poisonous  and 
dangerous  to  stock  when  drunk  by  them,  to  be  in  the  pen, 
whereby  the  lambs  had  access  to  and  drank  of  it,  and  sick- 
ened and  died. 

When  a  railroad  company  holds  itself  out  as  a  carrier  of 
live  stock,  the  law  imposes  upon  it  the  duty  to  provide  suit- 
able and  safe  facilities,  such  as  yards  or  pens,  both  at  the 
place  of  shipment  and  the  place  of  destination,  for  receiving 
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and  discharging  the  live  stock  offered  to  it  for  shipment  over 
its  road.  Covington  Stock  Yards  Co.  v.  Keith  et  al.^  139.  U. 
S.  128;  and  23  Amer.  &  Eng.  Ency.'  of  Law,  902.  It  ap- 
pears from  the  certificate  of  the  evidence  that  the  railroad 
company  did  provide  at  its  station  at  Saltville,  from  which 
one  of  the  lots  of  lambs  were  shipped,  a  stock  pen  and  a  force 
pen,  1o  enable  shippers  of  live  stock  to  load  the  stock  on  their 
cars.  In  the  stock  p^n  was  a  culvert,  which  was  made  to 
convey  the  water  from  a  fresh-water  spring,  and  about  one- 
third  of  the' culvert,  at  each  end,  was  broken  in  and  uncov- 
ered. There  was  a  tank  of  salt  water  on  the  hillside  above 
the  pen  from  which  the  salt  water  escaped  and  flowed  into 
the  pen  and  into  the  culvert.  Many  of  the  lambs,  when  put 
into  the  pen  to  be  loaded,  although  the  loading  was  done  as 
rapidly  as  possible,  drank  of  the  salt  water,  in  spite  of  the 
efforts  of  the  men  engaged  in  loading  them  to  prevent  it. 

It  is  shown  by  the  evidence  that  Harman  &  Crockett  had 
bought  the  lambs  from  persons  in  the  surrounding  country, 
who  delivered  the  lambs  at  the  railroad  station  for  shipment, 
and  that  Harman  &  Crockett  knevv  nothing  of  there  being 
salt  water  in  the  pen  until  they  learned  the  fact  after  the  dis- 
aster that  had  happened  to  their  stock;  but  it  was  known  by 
the  railroad  company's  agent  at  its  station  at  Saltville. 

The  lambs,  which  were  shipped  from  Saltville,  left  there 
on  the  cars  about  five  o'clock  in  the  afternoon  and  arrived  at 
Lynchburg  at  eleven  o'clock  the  next  morning.  Mr.  Crockett, 
one  of  the  owners,  met  them  at  Lynchburg,  and  had  them 
unloaded  for  the  purpose  of  feeding  and  watering  them. 

He  fed  them  some  hay,  but  finding  them  very  thirsty  and 
feverish,  he  turned  the  water  off,  and  they  got  very  little,  if  any, 
at  that  point.  They  arrived  at  Baltimore  the  next  day,  when 
they  were  found  to  be  still  so  very  thirsty  that  they  could 
hardly  be  gotten  away  from  the  water,  and  were  in  bad  condi- 
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tion,  and  looking  as  if  sick.  When  they  arrived  at  Baltimore 
the  two  lots  were  unloaded  and  turned  into  the  feeding  pens  to- 
gether, and  became  intermingled.  At  Baltimore  they  com- 
menced to  die,  and  by  the  time  they  arrived  at  Jersey  City, 
the  next  day,  eighty-five  had  died  on  the  route,  sixty-one 
more  died  the  following  night,  and  others  were  sick,  which 
very  materially  affected  the  sale  of  those  that  had  survived. 

It  appears  from  the  certificate  of  the  evidence,  as  testified 
to  by  men  of  large  experience  in  the  live-stock  business,  that 
it  is  dangerous  to  animals  to  give  salt  to  them  and  then  let 
them  have  free  access  to  water;  that  the  salt  creates  an  in- 
tense thirst,  which  causes  the  animals  —especially  lambs — to 
drink  immoderately  of  the  water,  the  effect  of  which  is  to 
produce  sickness  from  which  they  are  liable  to  die. 

It  being  proved  that  the  stock  pen  at  its  station  at  Saltville 
was  the  means  provided  by  the  railroad  company  to  enable 
shippers  to  load  their  live  stock  on  its  cars,  and  that  it  per- 
mitted salt  water  to  be  in  the  pens,  accessible  to  the  lambs, 
the  company  had  not  performed  its  legal  duty  to  furnish  and 
maintain  suitable  and  safe  facilities  to  shippers  for  receiving 
their  stock  for  shipment.  It  was  therefore  guilty  of  negli- 
gence, and  liable  to  the  plaintiffs  for  such  loss  as  was  caused 
by  its  negligence. 

It  appearing  from  the  evidence  that  salt  water  is  dangerous 
to  live  stock,  when  drunk  by  them ;  that  it  was  in  the  stock 
pen  at  Saltville,  into  which  the  lambs  had  to  be  driven  for 
the  purpose  of  loading  them  on  the  cars;  that  the  lamDs, 
while  being  loaded,  drank  of  it;  that  they  were  in  good  con- 
dition when  put  into  the  cars;  and  that  they  soon  thereafter 
became  very  thirsty  and  feverish,  and  affected  like  stock  that 
had  been  made  sick  by  drinking  water,  after  being  salted — 
the  jury  were  clearly  justified  in  finding  that  this  was  the 
cause  of  their  death. 
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It  was  argued  by  the  plaintiflf  in  error  that  it  assumed  no 
other  liability  than  the  safe  carriage  and  delivery  of  the  stock 
to  its  connecting  line  at  Lynchburg;  that  it  did  this;  and 
that  its  liability  then  ceased.  This  defense  cannot  avail,  for 
the  evidence  shows  that  the  injury  was  done  at  Saltville,  the 
shipping  point,  and  in  the  pen  it  had  provided  to  enable  ship- 
pers to  load  their  stock  in  its  cars. 

It  was  also  urged  that  under  the  printed  contract  of  ship- 
ment the  railroad  company  was  not  responsible  for  any  injury 
to  the  stock  until  they  were  "loaded  into  the  car,  and  the  car 
door  fastened  or  secured  by  the  conductor."  It  failed,  as 
we  have  seen,  to  furnish  and  maintain  suitable  facilities  for 
receiving  the  live  stock,  of  whi6h  it  held  itself  out  as  a  public 
carrier.  Such  failure  was  negligence,  and  a  common  carrier 
cannot  contract  for  exemption  from  liability  for  injury  or  loss 
caused  by  its  own  neglect.  Code  of  Va.  sec.  1296;  and  Va. 
(fe  Tenn,  R.  R.  Co,  v.  Sayers,  26  Gratt.  328.  See,  also, 
Clarice  v.  Rochester^  <&c.^  R.  R.  Co,,  67  Amer.  Dec.  206, 
and  the  valuable  note  thereto. 

It  was  further  claimed  that  even  if  it  was  negligence  in  the 
railroad  company  to  permit  salt  water  to  be  in  the.  pen  which 
it  had  provided  to  enal>le  shippers  of  live  stock  to  load  their 
stock  in  its  cars,  (and  the  only  means  which  it  had  furnished 
for  that  purpose),  yet  that  the  plaintiffs  were  guilty  of  con- 
tributory negligence  in  allowing  the  lambs  to  get  to  the  water 
while  being  loaded,  and  they  cannot  recover  The  evidence 
satisfactorily  establishes  the  negligence  of  the  railroad  com- 
pany, and  that  the  loss  sustained  by  the  plaintiffs  was  due  to 
such  negligence.  Contributory  negligence,  to  defeat  a  re- 
covery, must  be  satisfactorily  and  affirmatively  shown.  Un- 
less it  appear  from  the  plaintiffs'  evidence,  it  devolves  on  the 
defendant  to  prove  it.  Contributory  negligence  on  the  part 
of  the  plaintiffs  nowhere  appears. 
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There  is  no  evidence  whatevei  that  they  knew  of  the  exis- 
tence of  salt  water  in  the  loading  pen,  and  it  is  not  even  pre- 
tended that  they  had  any  actual  knowledge  of  it,  but  it  is 
claimed  that  the  men  who  brought  the  lambs  to  the  station 
became  aware  of  it.  This  is  true,  and  the  evidence  shows 
also  that  they  used  every  effort  to  prevent  the  lambs  from 
drinking  the  watei.  The  fact  that  they  learned  of  the  pi-es- 
ence  of  the  salt  water  in  the  pen  does  not  fix  contributory 
negligence  upon  the  plaintiffs.  The  men  who  delivered  the 
lambs  at  the  station,  and  put  them  in  the  cars,  were  not  the 
employees  of  the  plaintiffs.  They  were  the  persons  from  whom 
Harman  and  Crockett  had  bought  the  stock  to  be  delivered 
to  the  railroad  for  shipment.  In  making  the  delivery,  they 
were  in  no  sense  the  agents  of  the  plaintiffs.  They  were 
simply  fulfilling  their  part  of  the  contract  of  sale. 

Therefore,  their  knowledge  was  not  the  knowledge  of  the 
plaintiffs,  and  could  not  be  imputed  to  them.  The  doctrine 
of  constructive  notice  by  agency  does  not  apply.  The  defense 
of  contributory  negligence  is  not  sustained.  On  the  trial, 
the  jury  found  a  verdict  in  favor  of  the  plaintiffs  for  $742, 
with  interest  thereon  from  June  17,  1891.  The  defendant 
company  moved  the  court  to  set  aside  the  verdict,  but  the 
court  refused  to  do  so,  and  gave  judgment  thereon.  It  was 
proved  that  the  lambs  would  average  about  seventy-seven 
pounds  each,  and  that  they  were  worth  in  the  New  York 
market — the  place  where  they  were  to  be  sold — from  seven 
and  a  half  to  eight  cents  per  pound.  One  hundi  ed  and  forty- 
seven  died  before  they  could  be  gotten  to  market.  It  is  an 
easy  calculation  to  show  that,  exclusive  of  any  compensation 
for  those  that  were  sold  as  '*sick  lambs,"  the  amount  of  the 
verdict  of  the  jury  was  rather  below  than  above  the  actual 
damages  sustained  by  the  defendants  in  error. 

And  the  evidence  was  ample  to  sustain  the  charge  of  the 
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plamtiffs  in  the  suit  that  the  loss  they  had  sustained  was  due 
to  the  negligence  of  the  railroad  company.  The  court  rightly 
overruled  the  motion  for  a  new  trial. 

There  is  no  error  in  the  judgment  appealed  from,  and  same 
must  be  affirmed. 


Affirmed. 
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0,  «08  msthenllle. 

Goodell's  Ex'ors  v.  Gibbons,  for  etc. 
JyLY  11,  1895. 

1.  Practice  at  Cobcmon  Law — Contimmnce— 'Special  Jury. — Motions  for  con- 

tinuance and  also  for  a  special  jury  are  alike  addressed  to  the  sound 
discretion  of  the  court,  and  its  judgment  will  not  be  reviewed,  nnleas 
it  plainly  appears  that  the  discretion  has  been  improperly  exercised. 

2.  Evidence — Competency  of  WUnesB — Sectiom  SS4S  and  SS48  of  the  Code, 

Sections  3346  and  3348  of  the  Code,  relating  to  the  competency  of  wit- 
nesses, were  not  designed  to  impose  disqualifications  on  the  competency 
of  witnesses  to  testify,  which  did  not  previously  exist.  They  were  in- 
tended to  remove  incompetency  in  certain  cases,  and  not  to  create  it  in 
any  case. 

3.  Statute  op  Limitations — Burden  of  Proof, — Upon  the  trial  of  an  isBoe 

joined  on  the  plea  of  the  statute  of  limitations,  the  burden  of  proof  is 
on  the  defendant  to  show  that  the  cause  of  action  did  not  accrue  within 
the  statutory  period. 

Error  to  a  judgment  of  the  Circuit  Court  of  Smyth 
county,  rendered  March  29,  1894,  in  action  of  assumjmt 
wherein  the  defendant  in  error  was  the  plaintiff,  and  the 
plaintiffs  in  error  were  the  defendants. 

Ajfirmed. 

The  opinion  states  the  case. 

White  i&  Buchanan^  for  the  plaintiffs  in  error. 

A,  M.  Dickenson  and  A.  G,  and  W,  C,  Pendleton^  for  the 
defendant  in  error. 
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Keith,  P.,  delivered  the   opinion  of  the  court. 

This  wfts  an  action  of  trespass  on  the  case  in  ussnmpdt^ 
brought  by  C.  M.  Gibbons  for  the  benefit  of  Mary  E.  Kloeber, 
plaintiff,  against  the  executors  of  Goodell  to  recover  $469.18, 
for  the  price  of  a  certain  bill  of  lumber  sold  to  the  defen- 
dants' testator  in  his  life  time.  The  plaintiffs  in  error,  who 
were  the  defendants  in  the  court  below,  in  the  petition  of 
appeal  to  this  court,  set  out  several  grounds  of  error  which 
will  be  briefly  noticed. 

First — That  the  defendants  moved  the  court  to  continue 
the  case  until  a  succeeding  term  on  account  of  the  absence  of 
a  Miss  Boothe,  who  had  testified  at  a  former  trial,  but  who 
had  removed  from  the  Commonwealth,  the  defendants  stat- 
ing that  they  believed  that  her  presence  could  be  secured  if 
the  continuance  should  be  granted.  It  appears  that  her  depo- 
sition had  been  taken  in  anticipation  of  her  removal  from  the 
State,  and  the  court  refused  to  continue  the  case  on  account 
of  her  absence.  Motions  for  continuance  are  addressed  to 
the  discretion  of  the  court,  and  its  judgment  will  not  be  re- 
viewed unless  it  plainly  appears  that  that  discretion  was  im- 
properly exercised.  From  the  facts  stated  in  the  bill  of  ex- 
ceptions, we  do  not  see  that  the  Circuit  Court  committed  any 
error  in  this  respect. 

The  next  error  assigned  is  to  the  refusal  of  the  court  to 
allow  a  special  jury  at  the  instance  of  the  plaintiffs  in  error. 

It  seems  that  this  respect  was  not  made  until  the  motion  for 
a  continuance  had  been  overruled,  which  suggests  the  idea 
that  it  was  intended  as  a  substitute  for  that  motion.  However 
that  may  be,  this,  too,  is  a  matter  addressed  to  the  discretion 
of  the  Circuit  Court,  and  while  there  may  be  circumstances 
under  which  a  refusal  to  grant  it  would  constitute  reversible 
error,  none  such  appear  in  this  record.  The  regular  jurors 
Vol.  xoi — 77 
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were  sworn  upon  their  voir  dire^  and  a  jury  free  from  all  ex- 
ception was  secured. 

Another  error  assigned  is  to  the  ruling  of  the  court  in  per- 
mitting G.  S.  Smith,  who,  as  agent  for  the  plaintiff,  sold  and 
delivered  the  lumber  to  the  testator  of  the  plaintiffs  in  error, 
to  testify  as  a  witness  on  behalf  of  the  defendants  in  error. 

Our  statute,  found  in  sections  3346  and  3348  of  tne  Code, 
was  never  designed  to  impose  any  disqualification  upon  the 
competency  of  witnesses  to  testify,  which  did  not  theretofore 
exist.  It  was  intended  to  remove  incompetency  in  certain 
cases,  and  not  to  create  it  in  any  case.  See  Reynold? %  Ex" or 
V.  Calloway^ 8  Ex^or^  31  Gratt.  436.  Under  the  circumstances 
of  this  case  G.  S.  Smith  would  have  been  a  competent  witness 
at  common  law,  and  the  Circuit  Court,  therefore,  did  not  err 
in  overruling  this  objection. 

The  fourth  and  last  assignment  of  error  presents  a  question 
of  more  difficulty  and  interest  than  those  which  we  have  con- 
sidered. 

The  suit  was  brought  to  the  first  Monday  in  August,  1889, 
and  the  account  filed  with  the  declaration  bears  date  in  1884, 
without  designating  the  day,  or  the  month  of  that  year. 
From  the  account,  it  appears  that  in  the  year  1884  about 
18,000  feet,  or  rather  more  than  one-half,  of  the  lumber  suud 
for  was  sold  and  delivered  to  the  testator  of  the  defendants. 
The  pleas  were  non-dsaumpsit  and  non-aseumpait  in  Jive  years. 
The  account  was  proved,  but  the  proof  is  silent  as  to  the  ex- 
act date  of  the  delivery  of  the  lumber  in  the  year  1884.  The 
jury  found  a  verdict  for  the  defendant  in  error  for  the  whole 
amount  of  her  demand,  and  the  plaintiffs  iii  error  moved  for 
a  new  trial  upon  the  ground  that  there  was  no  proof  that  the 
cause  of  action  arose  as  to  the  18,000  feet  of  lumber  within 
five  years  next  preceding  the  institution  of  the  suit. 

This  brings  us  to  the  consideration  of  a  proposition  which, 
it  is  believed,  has  not  been  decided  in  this  court:  Upon  whom 
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does  the  burden  of  proof  rest  on  the  plea  of  the  statute  of 
limitations  ? 

In  Wilkinson  v.  Holloway^  7  Leigh,  at  page  288,  Judge 
Carr,  referring  to  the  statute  of  limitations,  says:  '^It  be- 
hooves the  pleader  of  the  statute  to  make  out  a  case  to  which 
it  clearly  applies."  This  was,  perhaps,  an  obiter  dictum; 
but  a  dictum  from  a  source  so  distinguished  is  entitled  to  great 
consideration  at  our  hands.  In  Lewis  y.  Mason^  84  Va.  731, 
741,  Judge  Fauntleroy  re-enforces  this  expression  of  opinion  by 
adopting  it  in  that  case,  where  also  it  may  be  said  not  to  have 
been  necessary  to  the  decision  of  the  controversy  there  consid- 
ered. It  is,  however,  embodied  in  the  syllabus  of  the  reporter, 
and  it  is  cited  with  approval  by  Barton  in  his  Law  Practice  Vol. 
1,  p.  93.  Mr.  Minor,  in  4  Minor's  Insts.  662  (1st  edition),  in 
enumerating  pleas  which  confess  and  avoid  the  plaintiff's  case, 
giv^,  by  way  of  illustration,  Payment;  Set-oflf;  Special  plea 
in  the  nature  of  a  ples^  of  set-off;  Statute  of  limitations; 
Eelease;  Accord  and  satisfaction;  Gaming;  Usury;  Infancy; 
Coverture  of  a  female  at  the  time  of  the  contract;  and  in  dis- 
cusBing  the  plea  of  statute  of  limitations,  at  page  667,  the 
author  says  that  the  plea  of  statute  of  limitations  is  one  of 
the  few  defenses- which  cannot  be  given  in  evidence  under  the 
general  issue  of  nil  debet  and  non  assumpsit.  It  must  always 
be  pleaded  specially  by  the  defendant;  and  at  the  foot  of 
the  same  page  he  says:  '*Ttiis  plea  being  by  way  of  confession 
and  avoidance,  it,  of  course,  admits  the  cause  of  action  stated 
in  the  declaration  to  have  been  originally  valid,"  citing  Broch- 
enbrough  v.  Hockley ^  6  Call,  51.  Starkie  on  Evidence  and 
Greenleaf  on  Evidence  state  the  law  to  be,  that  the  burden  of 
proof  is  upon  the  plaintiff  to  show  both  a  cause  of  action  and 
the  suing  out  of  process  within  the  period  mentioned  in  the 
statute.  2  Greenleaf  on  Evidence,  sec.  431.  In  the  note  to 
that  section,  however,  it  is  stated  that  ^*  probably  the  better 
rule  is  to  regard  the  statute  as  a  defense  which  must  be  set  up 
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by  plea,  and  that  the  buMen  of  proof  is  on  the  defendant  to 
establish  his  plea.  This  he  may,  of  course,  do  by  using  the 
allegations  of  the  complainant  as  admissions  of  the  plaintiff, 
and  the  burden  of  the  evidence  will  then  be  shifted,  to  show 
some  exception."  For  the  law  as  stated  in  this  note  many 
decisions  from  courts  of  the  highest  respectability  are  cited. 
In  13  Am.  &  Eng.  Ency.  of  Law,  page  771,  it  is  said  that 
there  is  a  great  conflict  of  authority  upon  this  point,  and  many 
decisions  are  given  in  support  of  both  views  of  the  subject. 
It  is  believed  that  in  this  State  the  practice  ha43  been  almost 
uniformly  to  hold  the  burden  of  proof  a43  resting  on  the  party 
relying  upon  the  statute.  If  the  burden  be  upon  the  plaintiff 
to  show  both  cause  of  action  and  the  time  when  it  accrued,  it 
is  difficult  to  perceive  why  the  defense  of  the  statute  of  limi- 
tations could  not  be  made  under  the  general  issue  of  nil  debt  or 
of  non  assumpsit  If  it  be  a  plea  by  way  of  confession  and 
avoidance,  and  if  it  be  necessary  that  it  should  be  pleaded 
specially  by  him  who  relies  upon  it,  then  the  conclusion,  as 
stated  by  Judge  Carr,  in  Wilkinson  v.  Holloway^  supra^  would 
seem  to  follow  necessarily  'Hhat  it  behooves  the  pleadei  of 
the  statute  to  make  out  a  case  to  which  it  clearly  applies.*' 
We  think  therefore,  that  the  couit  did  not  err  in  refusing  upon 
this  ground  to  set  aside  the  verdict  of  the  jury. 

Upon  the  whole  case,  we  are  of  opinion  that  there  was  no 
error  committed  by  the  Circuit  Court;  that  the  proof  was 
sufficient  to  warrant  the  verdict  of  the  jury ;  that  the  instruc- 
tions given  were  right  and  proper;  and  that  the  judgment  of 
the  Circuit  Court  must  be  affirmed. 

Affirmed. 
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Norfolk  &  Western  Railroad  Company  v.  Mills  &  Fairfax 

July  11,  1895. 


91    613 
94    579 


1.  Appbllatb  Covicr— Second  Appeal— Effect  of  Prior  Decision.— On  a  second 

appeal,  or  writ  of  error,  in  the  same  case,  every  proposition  of  law  de- 
cided on  the  first  appeal,  or  writ  of  error,  is  binding  on  the  appellate 
court  whenever  that  case  comes  before  it  for  adjudication.  It  is  re$ 
judicata.  Applying  this  rule  to  the  case  in  judgment,  the  decision  on 
the  former  writ  of  error  settled  and  decided  the  true  construction  of  the 
contract  in  suit,  and  fixed  the  relative  rights  of  the  parties  thereto. 

2.  Appellate  Covkv— Objections  to  Evidence  not  Made  at  the  Time. — Objec- 

tions to  the  introduction  of  evidence  not  made  at  the  time  cannot  be 
considered  by  the  appellate  court. 

3.  Appellate  Coubt — Verdict  of  Jury. — The  appellate  court  will  not  inter- 

fere with  the  verdict  of  a  jury  unless  it  appears  that  it  was  rendered 
plainly  against  the  evidence,  or  without  evidence. 

4.  Aw ABjy— 'Engineer's  Estimates — Fraud  or  Mistake. — Although  a  contract 

between  two  parties  stipulates  that  in  all  questions  connected  with  cer- 
tain estimates  required  by  the  contract  to  be  made,  and  the  amounts 
payable  by  and  under  the  contract,  the  decision  of  the  engineer  of  one 
of  the  parties  shall  be  final  and  conclusive  on  all  parties ;  and  that 
upon  the  final  estimates  of  such  engineer  certain  releases  shall  be 
secured  by  the  other  party  before  receiving  the  per  cent,  of  money  re- 
served by  the  terms  of  the  contract,  yet  if  the  conduct  of  such  engineer 
was  fraudulent,  or  he  was  guilty  of  a  mistake  so  gross  as  to  amount  to  a 
fraud  on  the  rights  of  the  opposing  party,  the  latter  is  not  bound  by 
such  estimates  and  need  not  tender  such  releases,  but  may  maintain  his 
action  on  the  contract  to  recover  the  true  amount  due  him. 
6.  Tbndek —  Willingness  to  Pay — Payment  into  Court. — A  willingness  to  pay 
the  amount  admitted  to  be  due  is  not  the  equivalent  of  a  legal  tender  of 
the  amount,  though  followed  by  bringing  the  money  into  court  to  make 
the  tender  good,  when  no  such  tender  was  ever  actually  made. 
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6.  Instructions — Wfien  not  Error  to  InttrucU — It  is  not  error  to  refiiae  to 

give  instructions  asked  for  by  a  party  to  a  suit,  when  substantially  the 
same  ground  is  covered  by  other  instructions  given  by  the  court.  But 
where  only  constructive  fraud  on  part  of  the  defendant  is  necessary  to 
entitle  the  plaintiffs  to  recover,  it  is  error  to  give  an  instruction  which 
involves  the  idea  that  willful,  or  actual,  fraud  is  necessary. 

7.  JURIBS    ARE   THE    TrIERS    OP    FaCTB,    UNDER     PROPER     InBTRUCTIONB     FROM 

Court. — Whether  the  plaintiff  was  entitled  to  recover  the  higher  or 
lower  of  two  prices  fixed  by  a  contract  for  different  classes  of  work,  or 
whether  he  had  waived  or  abandoned  his  right  to  recover  the  higher 
price,  were  questions  of  feet  which  were  properly  left  to  the  determina- 
tion of  the  jury,  under  instructions  which  correctly  propounded  the 
law  and  gave  them  great  latitude  in  the  range  of  their  inquiry. 
American  Manganese  Company  v.  Virginia  Manganese  Company ^  dis- 
tinguished. 

8.  Case  at  Bar — ModificcUion  of  Contract — Change  in  Method  of  Work — I^ngi- 

neer*8  Monthly  Eitimates — Receipts  in  Fall — Releases. — ^Under  the  evidence 
certified,  considered  as  upon  a  demurrer  to  the  evidence  by  the  plaintiflF 
in  error,  the  defendant  in  error  was  entitled  to  recover  the  higher  price 
fixed  by  the  contract  for  the  work  performed  by  him,  and  there  has 
been  no  such  modification  of  the  terms  of  the  contract  or  change  in  the 
mode  of  doing  the  work,  acquiesced  in  by  the  defendant  in  error,  as 
would  deprive  him  of  the  higher  price  called  for  by  the  contract,  nor  is 
he  debarred  from  such  recovery  by  accepting  and  receipting  for  the 
monthly  estimates  of  the  engineer  at  the  lower  figure.  Nor  waa  the 
defendant  in  error  debarred  from  instituting  this  action  by  reason  of 
flBkilure  to  tender  the  releases  required  by  the  contract. 

Error  to  a  judgment  of  the  Circuit  Court  of  Koanoke  city, 
rendered  September  27, 1894,  in  an  action  of  covenant,  wherein 
the  defendants  in  error  were  the  plaintiffs,  and  the  plaintiff 
in  error  was  the  defendant. 

Affirmed. 

This  was  an  action  to  recover  damages  for  a  breach  of  cove- 
nant. The  plaintiffs  had  contracted  to  construct  a  tunnel 
and  do  other  work  for  the  defendant,  and  the  parties  disagreed 
as  to  the  price  to  be  paid  per  cubic  yard  for  certain  portions 
of  the  work.  The  contract  provided  that  the  chief  engineer 
of  the  defendant  company  should  from  time  to  time  make 
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estimates  of  the  work,  and  when  completed,  should  make  a 
final  estimate,  and  the  work  should  be  paid  for  upon  these 
estimates.  The  plaintiffs  claimed  that  the  chief  engineer  had 
made  a  mistake  in  his  estimates  so  gross  as  to  amount  to  a 
fraud  on  their  rights.  A  number  of  instructions  were  given 
by  the  trial  court,  which  are  set  out  in  the  opinion  of  Judge 
Card  well.  The  following  instructions  tendered  by  the  defen- 
dant were  refused : 

Defendant's  [nst ruction  No.  1. 

*'  The  court  instructs  the  jury  that  if  they  beUeve  from  the 
evidence  that  the  plaintiffs  performed  the  work  provided  for 
in  the  contract  sued  upon  in  this  case,  and  that  in  accordance 
with  said  contract  monthly  estimates  were  made  from  time 
to  time  of  the  work  done  and  materials  furnished  under  said 
contract,  and  said  monthly  estimates  in  accordance  with  the 
terms  of  said  contract  were  accompanied  by  the  certificates  of 
the  chief  engineer  of  the  defendant  company  approving  the 
same,  and  that  the  plaintiffs  received  from  time  to  time  the 
payments  as  provided  in  said  contract  under  said  monthly 
estimates,  and  if  they  further  believe  from  the  testimony  that 
after  all  the  work  embraced  in  said  contract  had  been  com- 
pleted a  final  estimate  was  made  of  the  quality,  character  and 
value  of  said  work  which  said  final  estimate  was  accompanied 
by  a  certificate  of  the  said  chief  engineer  of  the  railroad  com- 
pany as  provided  in  said  contract,  and  if  they  further  believe 
that  the  amount  appearing  due  to  the  plaintiffs  according  to 
the  certificate  of  the  said  engineer  on  the  said  final  estimate 
was  offered  to  said  plaintiffs  and  that  they  refused  to  accept 
the  same,  then  the  plaintiffs  are  not  entitled  to  recover  in  this 
action  unless  the  juiy  believe  from  the  evidence  that  in  mak- 
ing said  estimates  and  ceitificates  the  said  engineer  was  guilty 
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of  fraud  oi  intentional  misconduct  oi  of  a  mistake  so  gross  as 
to  necessarily  imply  bad  faith  on  his  part." 

No.  2. 

''The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiffs  performed  the  work  pro- 
vided for  in  the  contract  sued  upon  in  this  case  in  accordance 
with  the  terms  thereof,  and  that  monthly  estimates  were  made 
accompanied  by  the  certificate  of  the  chief  engineer  of  the 
defendant  company,  as  provided  therein;  and  that  the 
amounts  found  due  by  the  said  monthly  estimates  and  certifi- 
cates from  month  to  month,  were  paid  to  the  plaintiffs,  and 
receipted  for  by  them  in  full,  and  that  the  only  amount  now 
remaining  due  to  the  plaintiffs  is  a  portion  of  the  reserved 
percentage  mentioned  in  said  contract  and  that  the  said  amount 
has  been  offered  to  the  said  plaintiffs  and  they  have  refuse  to 
accept  the  same,  then  they  must  t)e  held  to  have  acquiesced 
in  the  estimates  and  certificates  of  the  said  engineer  and  can- 
not recover  in  this  action." 

No.  3. 

'  ' '  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  after  the  execution  of  the  written  contract  sued  upon 
in  this  cause  and  before  the  work  mentioned  in  the  plaintiffs' 
declaration  was  begun,  the  specification  with  reference  to  the 
manner  in  which  the  excavation  of  the  tunnel  should  be  made 
was  modified  by,  and  with  the  consent  and  acquiescence  of 
one  of  the  plaintiffs  to  such  an  extent  that  instead  of  doing 
the  work  as  herein  stipulated,  the  coal  bed  was  required  to 
be  excavated  first  throughout  its  entire  length  from  one  end 
of  the  tunnel  to  the  other,  and  if  the  jury  further  believe  that 
the  coal  bed  did  not  become  of  a  less  thickness  than  four  feet, 
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as  mentioned  in  the  specification,  at  any  point  in  the  work 
done  by  the  plaintiff;  and  if  they  further  believe  that  the 
price  fixed  in  the  contract  and  all  the  other  terms  and  provi- 
sions thereof  (except  so  far  as  modified)  were  intended  to  re- 
main unchanged,  and  if  they  further  believe  that  in  accord- 
ance with  the  contract  and  specifications  as  so  modified  the 
plaintiffs  performed  the  work  therein  required  and  if  the  jury 
further  believe  from  the  evidence  that  monthly  estimates 
were  made  from  time  to  time  and  that  certificates  of  the  chief 
engmeer  as  provided  for  in  the  contract  approving  the  same 
were  ttiade  and  that  the  amounts  found  due  from  month  to 
ttionth  from  the  'beginning,  of  the  work  to  the  final  monthly 
estimate  were  paid  to  the  plaintiff  and  receipted  for  by  him 
and  that  after  the  completion  of  the  work  provided  for  in  said 
contract  as  so  modified  a  firal  estimate  was  made  as  provided 
for  in  said  contract,  and  a  certificate  was  made  by  the  chief 
engineer  of  the  defendant  company  approving  the  said  final 
estimate,  and  if  they  further  believe  that  the  amount  appear- 
ing to  be  due  to  the  plaintiffs  by  said  certificate  was  offered 
to  them  by  the  defendant  company  and  that  they  refused  to 
accept  the  same,  they  cannot  recover  in  this  cause." 

No.  4.     . 

*'The  court  further  instructs  the  jury  that  if  they  believe 
fiom  the  evidence  that  the  work  provided  for  in  the  contract 
sued  on  in  this  cause  was  performed  by  the  plaintiffs  under 
the  terms  of  said  agreement  and  that  monthly  estimates  were 
made  of  the  said  work  accompanied  by  the  certificate  of  the 
chief  engineer  of  the  railroad  company  as  provided  in  said 
agreement  and  that  the  plaintiffs  received  all  of  the  amounts 
found  due  by  said  monthly  estimates  including  that  found  due 
by  the  last  monthly  estimate  and  if  the  jury  further  believe 
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that  after  the  completion  of  the  work  provided  for  in  said 
contract  a  final  estimate  was  made  and  that  said  final  estimate 
was  approved  by  the  certificate  of  the  chief  engineer  of  the 
defendant  company  provided  therein,  and  if  they  further  be- 
lieve that  the  amount  appearing  to  be  due  by  the  certificate 
of  the  said  chief  engineer  was  offered  to  the  said  plaintiffs 
with  the  request  that  before  receiving  the  same  that  they 
would  execute  a  release  from  all  claims  or  demands  whatso- 
ever growing  in  any  manner,  out  of  said  agreement,  and  if 
the  jury  further  believe  that  the  plaintiffs  refused  to  give  the 
release  provided  for  in  said  contract  and  to  accept  said  final 
estimate  then  the  jury  are  instructed  that  the  plaintiffs  are  not 
entitled  to  recover  in  this  action,  unless  they  believe  that  ia 
approving  said  estimates  and  giving  said  certificates  the  said 
engineer  was  guilty  of  intentional  fraud,  or  of  such  gross  mis- 
take as  necessarily  implied  bad  faith,,  or  actual  fraud  on  his 
part." 

No.  6. 

*'The  court  instructs  the  jury  that  fraud  is  not  presumed  but 
must  be  proved  by  a  clear  preponderance  of  evidence,  and 
that  though  the  jury  may  believe  from  the  evidence  that  the 
engineer  under  the  circumstances  of  this  case  may  have  made 
a  mistake  as  to  the  price  that  should  have  been  paid  the  plain- 
tiffs for  the  excavation  made  by  him,  yet  if  the  jury  believe 
from  the  evidence  that  he  was  honestly  mistaken  they  cannot 
impute  fraud  to  him  merely  on  account  of  such  mistake,  and 
in  order  to  impute  fraud  on  account  of  the  mistake  (if  they 
should  believe  from  the  evidence  that  a  mistake  was  made) 
they  must  believe  that  the  mistake  was  so  gross  as  necessarily 
to  imply  that  the  engineer  had  not  exercised  an  honest  judg- 
ment in  the  premises." 
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''The  court  further  instructs  the  jury  that  under  the  terms 
of  the  contract  sued  on  in  this  case  the  line  of  road  or  gradi- 
ents could  be  changed  in  any  manner,  and  at  any  time,  if  the 
chief  engineer  of  the  defendant  company  should  considei  such 
changes  necessary  or  expedient,  and  that  in  case  of  any  such 
change  that  no  claim  for  an  increase  in  prices  of  excavating 
or  embankment  on  the  part  of  the  plaintiffs  on  that  account 
would  be  valid  or  be  required  to  be  considered  by  the  said 
engineer  unless  such  claim  or  claims  were  made  in  writing  be- 
fore the  work  on  that  part  of  the  section,  where  such  altera- 
tion was  made^  was  commenced." 

There  was  a  verdict  and  judgment  in  favor  of  the  plaintiffs 
for  $29,612.44,  and  the  defendant  excepted. 

Watts^  Robertson  cfe  Robertson  and  Wm,  J,  Robertson^  for 
the  plaintiff  in  error. 

Epj>a  Hunton^  Jr,^  and  Penn  <&  Cocke^  for  the  defendants 
in  error. 

Cardwell,  J. ,  delivered  the  opinion  of  the  court. 

This  case  is  the  sequel  to  the  case  of  Mills  cfe  Fairfax  v. 
N.  cfe  W,  R,  R,  Co.y  90  Va.  523,  and  grows  out  of  a  contract 
under  seal  between  Mills  &  Fairfax  and  the  N.  &  W.  li.  E. 
Co.,  dated  the  1st  day  of  February,  1887,  whereby  Mills  & 
Fairfax  agreed  with  the  railioad  company  to  build  a  specified 
poition  of  the  Elkhorn  branch  of  the  Flat  Top  extension  of 
the  company's  line  of  railroad,  including  the  tunnel  to  be  ex- 
cavated to  a  finished  section  in  a  rectangular  shape  sixteen 
feet  wide  and  nineteen  feet  high  above  sub-grade,  through 
the  Flat  Top  mountain  on  the  Number  3  Coal  Bed.  The  con- 
tract is  voluminous,  but  the  whole  controversy  depends  upon 
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the  price  to  be  paid  for  the  excavation  of  certain  sections  of 
the  tunnel,  Henry  Fairfax,  one  of  the  contractors  who  did 
the  work,  and  for  whose  benefit  the  suit  is  brought,  maintain- 
ing that  he  is  entitled  to  $3.50  per  cubic  yard  instead  of 
$1.75,  the  amount  allowed  him.  The  following  provisions  in 
the  contract  bear  directly  on  this  subject:  ^'For  Flat  Top 
tunnel  excavation,  coal  at  85  cents  per  ton  of  2,240  lbs;  for 
Flat  Top  tunnel  excavation,  rock  and  other  material,  at  $1.75 
per  cubic  yard. "  *  *  *  ^' The  nineteen  (19)  feet  of  height 
of  the  section  (of  the  tunnel)  will  be  made  up  in  its  lower  half 
partly  of  No.  3  coal  bed,  and  its  upper  half  of  the  over-lying 
slates,  fire-clay  and  sandstone."  *  *  *  '*If  the  coal  bed 
should  become  of  a  less  thickness  than  four  feet  exclusive  of 
the  slates  and  coal  not  usually  mined  in  run  of  mine  coal  in 
adjoining  collieries,  this  will  entitle  the  contractor  to  the 
price  of  three  and  one-half  ($3.50)  dollars  per  cubic  yard  for 
the  entire  section  of  the  tunnel  instead  of  the  prices  for  coal 
and  other  excavation  mentioned  herein." 

The  contract  also  contains  these  provisions:  ''III.  Pay- 
ment is  to  be  made  by  the  party  of  the  second  part  for  work 
done  and  materials  furnished  under  this  contract,  on  or  about 
the  fifteenth  day  of  each  month,  upon  proper  estimates  ren- 
dered on  the  last  day  of  the  preceding  month  for  the  work 
done  and  materials  furnished  during  the  preceding  month  to 
the  extent  of  and  not  beyond  85  per  cent,  of  the  amount  of 
such  estimates,  and  such  monthly  estimate,  to  be  valid,  must 
be  accompanied  by  the  certificate  of  the  engineer  of  the  com- 
pany approving  the  same  and  declaring  that  the  work  done 
and  materials  furnished  as  therein  stated  are  according  to  this 
contract,  and  that  the  charges  for  the  same  are  according  to 
this  contract,  and  without  such  certificate,  no  estimate  shall 
be  valid  and  no  payment  can  be  demanded,  and  in  all  ques- 
tions connected  with  such  estimates  and  the  amounts  payable 
thereby  and  thereunder,  the  decision  of  the  said  engineer  shall 
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be  final  and  conclusive  on  all  parties ;  and  the  balance  thereof, 
or  the  15  per  cent,  remaining  due  on  such  estimates,  shall  not 
be  payable  until  the  whole  work  to  be  done  under  this  con- 
tract has  been  fully  com  pleted,  but  shall  be  kept  back  as  part 
of  the  security  for  the  performance  of  this  contract  on  the 
part  of  the  parties  of  the  first  part." 

*'IV.  When  the  engineer  in  charge  has  furnished  his  cer- 
tificate that  all  the  work  embraced  in  this  contract  has  been 
completed  agreeably  to  the  specifications  and  in  accordance 
with  the  directions  and  to  the  satisfaction  and  acceptance  of 
the  said  engineei,  there  shall  be  a  final  estimate  made  of  the 
quality,  character,  and  value  of  said  work,  acconling  to  the 
terms  of  this  agreement,  when  the  balance  appearing  due  to 
the  said  parties  of  the* first  part  according  to  the  certificate  of 
said  engineer,  shall  be  paid  to  them  within  thirty  days  there- 
after upon  their  giving  a  release  under  seal  to  the  party  of 
the  second  part  from  all  claims  or  demands  whatsoever,  grow- 
ing in  any  maimer  out  of  this  agreement,  and  upon  their  pro- 
curing and  delivering  to  the  party  of  the  second  part  full  re- 
lease in  proper  form  and  duly  executed,  from  mechanics  and 
material  men,  of  all  bens,  claims,  and  demands  for  materials 
furnished  and  provided,  and  work  and  labor  done  and  per- 
formed upon  or  about  the  work  herein  contracted  for  under 
this  contract." 

All  work  under  the  contract  having  been  completed  by 
Henry  Fairfax,  to  whom  Mills  had  assigned  all  interest 
therein,  and  Fairfax  refusing  to  accept  payment  according  to 
the  final  estimates  made  out  and  certified  to  by  the  engineer, 
under  the  fourth  clause  of  the  contract,  an  action  of  covenant 
was  instituted  in  the  court  below  to  recover  the  15  per  cent, 
reserved  under  ''section  3"  of  the  contract,  and  the  difference 
between  $1.75  per  cubic  yard  and  $3.50  for  a  section  of  1,200 
lineal  feet,  equal  to  13,200  cubic  yards,  of  the  tunnel  from 
which  the  coal  vein  entirely  disappeared. 
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The  allegations  contained  in  the  three  counts  in  the  decla- 
raton  filed,  may  be  briefly  stated  as  follows: 

First.  That  the  work  upon  the  tunnel  was  completed  by 
plaintiffs  on  July  8,  1888,  (the  stipulation  in  the  contract  re- 
quiring its  completion  by  August  1,  1887,  having,  during  the 
progress  of  the  work,  and  for  a  valuable  consideration,  been 
waived  by  the  defendant  company),  in  the  most  workmanlike 
and  substantial  manner,  and  to  the  satisfaction  and  acceptance 
of  the  engineer  of  the  defendant  company,  and  in  accordance 
with  the  stipulations,  &c.,  in  the  contract;  that  the  defen- 
dant did  not  carry  out  or  comply  with  the  stipulations,  &c., 
of  the  contract,  in  this:  that  it  had  not  paid  the  plaintiffs 
$3.50  per  cubic  yard  for  1,200  lineal  feet  of  the  tunnel,  mak- 
ing 13,200  cubic  yards,  for  which  plaintiffs  were  entitled  to 
receive  $3.60  per  cubic  yard,  but  paid  plaintiffs  only  $1.75 
per  cubic  yard  for  the  13,200  cubic  yards;  that  the  coal  bed 
did  not  only  become  of  a  less  thickness  than  four  feet,  exclu- 
sive of  slate,  &c. ,  bat  disappeared  entirely  from  the  tunnel 
for  1,200  lineal  feet,  at  eleven  cubic  yards  per  running  foot, 
making  13,200  cubic  yards,  and  for  which  plaintiffs  are  en- 
titled to  compensation  at  the  rate  of  $8. 50  per  cubic  yard, 
according  to  contract,  &c. ;  that  the  defendant  company  did, 
by  its  engineer,  on  the  8th  of  July,  1888,  make  a  so-called 
final  estimate  of  said  work,  but  the  alleged  final  estimate  is 
not  according  to  the  price  fixed  for  the  section  of  the  tunnel 
in  which  coal  bed  ''Nc.  3''  became  of  less  thickness  than  four 
feet,  &c. ;  that  after  the  completion  of  the  work  on  the  tunndl 
and  the  acceptance  thereof  by  the  engineer,  the  defendant 
company  has  failed  to  pay  the  plaintiff  the  15  per  cent,  re- 
tained by  the  defendant,  and  remaining  due  to  plaintiffs  accord- 
ing to  the  tenor  and  effect  of  the  contract,  &c.,  although 
plaintiffs  were  then,  and  have  ever  since  been,  ready  and 
willing,  upon  the  performance  by  the  defendant  of  the  cove- 
nants and  agreements  of  the  contract,  on  its  part  with  the 
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plaintiffs,  to  give  a  release  under  seal  to  the  defendant,  and 
to  provide  and  deliver  to  defendant  a  full  release  in  proper 
form  and  duly  executed  from  mechanics,  ifec,  as  provided  for 
in  the  contract ;  and  that  both  the  monthly  and  final  estimates 
made  by  the  engineer,  were  not  made  according  to  the  terms 
of  the  contract,  but  were  made  in  open  and  direct  violation 
of  the  terms  and  intendment  of  the  agreement  under  seal  be- 
tween the  parties,  in  this :  that  by  the  estimates  of  the  engi- 
neer, the  price  of  $3.50  per  cubic  yard,  fixed  by  the  contract 
or  agreement  for  the  section  of  the  tunnel  in  which  the  coal 
bed  *'No.  3"  became  of  less  thickness  than  four  feet,  (and  in 
fact,  wholly  disappeared  from  the  tunnel)  was  altered  by  the 
engineer  and  put  at  $1.75  per  cubic  yard,  and  that,  in  so 
doing,  the  engineer  made  a  mistake  so  gross  as  to  amount  to 
a  fraud  upon  the  plaintiffs,  depriving  them  of  the  sum  of 
$23,100,  to  which  they  are  entitled  under  the  contract. 

Second.  The  second  count  is  like  the  first,  except  that,  in 
charging  that  the  estimates  and  certificates  of  the  engineer 
were  a  mistake  so  gross  as  to  amount  to  a  fraud,  it  alleges 
that  *Hhe  engineer,  at  the  time  the  said  certificate  and  esti- 
mates were  made,  knew  that  the  said  *No.  3'  coal  bed  not 
only  became  of  less  thickness  than  four  feet,  as  aforesaid,  but 
entirely  disappeared  from  the  tunnel,  which  said  conduct  on 
the  part  of  the  engineer  is  a  fraud  upon  the  rights  of  the  said 
plaintiffs.-' 

The  third  count  need  not  be  noticed,  as  it  was  not  relied 
on,  and  may  be  considered  out  of  the  case.  The  defendant 
railroad  company  demurred  to  this  declaration,  and  to  each 
count  thereof,  ''the  demurrer  being  not  to  its  form,  but  to  its 
substance,  and  going  to  the  merits  of  the  case,"  in  which  de- 
murrer plaintiffs  joined ;  whereupon  the  Circuit  Court  on  Sep- 
tember 3,  1892,  sustained  the  demurrer,  and  to  this  judgment 
a  writ  of  error  was  awai*ded  the  plaintiffs  by  this  court. 

Upon  a  hearing  of  the  cause  by  this  court,  the  judgment 
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of  the  Circuit  Court  was  reversed,  and  the  cause  remasded 
for  a  trial  on  the  merits  of  the  cage,  (90  Va,  528,  svjf>ra^) 
which  trial  was  had  at  the  September  term  of  the  Circuit 
Court,  1894,  and  a  verdict  rendered  by  the  jury  in  favor  of 
the  plaintiffs  for  the  sum  of  $29,512.44,  with  interest  from 
July  8,  1888,  till  paid,  and  judgment  entered  by  the  court 
accordingly.  To  this  judgment  a  writ  of  error  was  awarded 
the  defendant  company  by  this  court,  and  the  case  is  now 
here  for  the  second  time. 

We  will  first  consider  the  eflFect  of  the  decision  of  this  court 
on  the  former  appeal.  This  court,  in  disposing,  on  the  former 
appeal,  of  the  demurrer  to  the  declaration — that  is,  in  deter- 
mining whether  or  not  the  facts  alleged  in  the  declaration,  or 
in  either  count  thereof,  are  sufficient  to  give  plaintiffs  a  good 
cause  of  action — must  of  necessity  have  construed  the  con- 
tract upon  which  the  action  is  "brought.  ' 

We  have  only  to  examine  the  opinion  of  the  court  (90  Va. 
527)  to  find  that  this  court  then  construed  this  clause  to  mean 
that  if  the  coal  bed  became  of  less  thickness  than  four  feet, 
exclusive  of  slates,  &c.,  or,  in  fact,  entirely  disappeared  from 
the  tunnel  for  a  distance  of  1,200  lineal  feet,  equal  to  13,200 
cubic  yards,  as  alleged  in  the  declaration,  or  for  any  distance, 
then  the  plaintiffs  should  recover  of  the  defendant  the  differ- 
ence between  $1.75  per  cubic  yard,  and  $3.50  per  cubic  yard, 
for  those  sections  of  the  tunnel  in  which  the  coal  vein  became 
of  less  thickness  than  four  feet,  &c. ,  oi  from  which  the  coal 
vein  entirely  disappeared. 

We  further  find  that  this  decision  of  the  court  also  deter- 
mined, (using  substantially  the  language  of  the  opinion)  that 
if  the  engineer  in  charge  of  this  work,  notwithstanding  the 
clear  and  explicit  provision  in  the  contract,  and  the  acknowl- 
edged disappearance  of  the  coal  vein  from  the  course  of  the  tun- 
nel, and  notwithstanding  that  the  work  had  been  completed 
by  plaintiffs  agreeably  to  the  specifications,  and  in  accordance 
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with  his  directions  and  to  his  satisfaction  and  acceptance; 
yet  certifies,  on  the  8th  of  July,  1888,  that  the  plaintiffs  are 
entitled  to  only  $1.75  per  cubic  yard  instead  of  $3.50  per 
cubic  yard  for  that  section  of  the  tunnel  from  which  the  coal 
vein  entirely  disappeared,  this  conduct  on  the  part  of  the  en- 
gineer was  either  a  fraud,  or  a  mistake  so  gross  as  to  amount 
to  a  fraud  upon  plaintiffs'  rights,  and  in  either  event  plain- 
tiffs were  entitled  to  recover. 

It  furthermore  decides  and  determines  that  if  the  estimates 
made  out  by  the  engineer  are  not  correct,  because  fraudulent, 
or  because  not  within  the  terms  of  the  contract,  the  tender  of 
the  release,  or  releases,  provided  for  in  the  fourth  clause  of 
the  contract,  was  not  necessary  before  plaintiffs  could  main- 
tain their  action  for  the  amount  due  by  defendant  on  the 
tunnel  work,  or  the  15  per  centum  reserved  till  the  work  was 
completed. 

We  are  of  opinion  that  the  construction  placed  upon  the 
contract  between  the  parties  on  the  former  appeal  is  correct; 
and  that  the  court  rightly  decided  the  matters  stated.  .  That 
construction  of  the  contract,  together  with  the  court's  ruling 
on  the  points  stated,  became  the  law  of  this  case,  and  it  is  a 
well-settled  rule  of  this  court,  that  a  question  which  has  been 
decided  upon  the  first  appeal  in  any  cause,  cannot  be  reviewed 
or  reversed  upon  any  subsequent  appeal  in  the  same  cause. 
IfoUeran  v.  Meisel^  ante  p.  143,  and  the  authorities  there 
cited. 

This  court  having  overruled  the  defendant's  demurrer,  the 
case  was  remanded  to  the  Circuit  Court  for  the  plaintiffs  to 
maintain  the  allegations  in  their  declaration  by  proof;  and  all 
questions  of  fact  were  to  be  determined  by  the  jury  under 
proper  instructions  to  be  given  by  the  court  to  guide  them  in 
reaching  their  conclusions. 

The  real  controversy  in  this  case  may  be  briefly  stated  thus: 
It  is  contended  oa  behalf  of  plaintiff  in  error  that  the  true 
Vol.  xoi — 79 
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raeaning  of  the  contract  between  the  parties  is,  whether  the 
coal  vein  remained  in  the  rectangle  of  the  tunnel,  as  set  forth 
in  the  specifications,  or  not,  if  the  vein  or  bed  of  coal  did  not 
become  of  a  less  thickness  than  four  feet,  exclusive  of  slate, 
&c.,  and  defendants  in  error  were  able  to  follow  it  and  make 
use  of  it  in  driving  the  ^'Heading  of  the  tunnel,"  the  contract 
provided  that  they  were  to  receive  $1.76  per  cubic  yard  only, 
for  excavating  the  material  from  the  section  of  the  tunnel 
from  which  the  coal  vein  entirely  disappeared,  and  not  $3.50; 
second,  that  by  acquiescing  in  certain  changes  in  the  mode 
of  doing  the  work  under  the  contract,  defendants  in  error  had 
waived  their  right  to  claim  the  higher  price  for  excavating' 
the  material  from  the  section  of  the  tunnel  from  which  the 
coal  vein  disappeared  entirely,  if  they  ever  had  that  right ; 
third,  that  by  accepting  and  receipting  for  the  monthly  esti- 
mates certified  by  the  railroad  company's  engineer,  defen- 
dants in  error  waived  their  right  to  recover  the  higher  price 
specified  in  the  contract  for  excavating  the  material  in  the 
section  of  the  tunnel  from  which  the  coal  vein  entirely  disap- 
peared; and  fourth,  that  defendants  m  error  could  not  recover 
in  this  action  because  they  had  not  tendered  to  the  plaintiff 
in  error  the  release,  or  releases,  provided  for  in  the  fourth 
section  of  the  contract. 

On  the  other  hand,  it  is  contended  by  the  defendants  in 
error  that  the  true  meaning  of  the  contract  is,  that  the  coal 
vein  having  disappeared  entirely  from  the  rectangle  of  the 
tunnel  for  1,200  lineal  feet,  equal  to  13,200  cubic  yards,  they 
were  entitled  to  receive  $3.50  per  cubic  yard  for  excavating 
this  section  of  the  tunnel,  instead  of  the  $1.76  paid  them. 

2d.  That  there  has  been  no  modification  of  the  contract, 
or  change  in  the  mode  of  doing  the  work  in  the  tunnel,  acqui- 
esced in  by  the  defendants  in  error,  which  deprived  them  of 
the  higher  price  specified  in  the  contract  for  excavating  the 
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material  from  that  portion  of  the  tumiel  from  which  the  coal 
vein  entirely  disappeared. 

3d.  That,  in  accepting  and  receipting  for  the  monthly  esti- 
mates certified  by  the  engineer,  defendants  in  error  did  not 
waive  their  right  to  recover  the  difference  between  $1.75  per 
cubic  yard  for  the  13,200  cubic  yards  of  material,  exclusive 
of  slates,  &c. ,  excavated  from  the  section  of  the  tunnel  from 
which  the  coal  vein  entirely  disappeared,  and  $3. 50,  as  the 
engineer,  in  certifying  said  monthly  estimates,  was  guilty  of 
a  fraud,  or  a  mistake  so  gross  as  to  amount  to  a  iraud,  upon 
the  rights  of  defendants  in  error,  and  that  they  had  received 
these  monthly  payments  under  protest,  relying  upon  receiv- 
ing the  true  amount  due  them  under  the  final  estimate  to  be 
made,  as  provided  in  the  fourth  clause  of  the  contract. 

4th.  That  they  were  not  estopped  from  bringing  this  suit 
on  the  ground  that  they  had  failed  to  tender  to  the  plaintiff 
in  error  the  release,  or  releases,  provided  for  in  the  fourth 
clause  of  the  contract,  because  the  engineer,  in  certifying  the 
monthly  estimates  and  the  final  estimate  of  the  work  done  in 
the  tunnel,  was  guilty  of  a  fraud,  or  of  a  mistake  so  gross  as 
to  amount  to  a  fraud,  upon  the  rights  of  the  defendants  in 
error;  and, 

5th.  That  all  claims  for  labor  or  material  having  been  paid 
by  contractors,  and  the  time  within  which  laborers  and  ma- 
terial men  could  acquire  a  lien  under  the  statute  having  ex- 
pired, it  was  unnecessary  for  defendants  in  error  to  tender  re- 
lease, under  fourth  clause  of  contract,  before  instituting  this 
suit. 

The  decision  of  this  court  on  the  former  appeal,  as  we  have 
already  seen,  settled  all  controversy  over  the  construction  of 
the  contract  in  favor  of  the  contention  of  the  defendants  in 
error;  and,  to  determine  whether  they  were  entitled  to  re- 
cover the  difference  between  $1.75  per  cubic  yard  and  $3.50 
per  cubic  yard  of  material  excavated  from  the  section  of  the 
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tunnel  from  which  the  coal  vein  entirely  disappeared,  it  was 
only  necessary  for  defendants  in  error  to  show  by  proof,  at 
the  trial  before  the  jury,  that  the  coal  vein  did  dip  out  of  or 
entirely  disappear  from  the  rectangle  of  the  tunnel  for  1,200 
lineal  feet,  equal  to  13,200  cubic  yards,  as  alleged  in  the  dec- 
laration. Upon  proof  of  these  facts,  the  burden  was  shifted 
from  the  defendants  in  error  to  the  plaintiff  in  error,  and 
the  defendants  in  error  were  entitled  to  the  verdict  under  the 
law,  as  established  by  this  court,  unless  the  plaintiff  in 
error  could  make  good  the  one  or  the  other  of  the  several 
grounds  of  defence  heretofore  enumerated.  This  was  the 
crucial  test  as  to  the  right  of  the  defendants  in  error  to  a 
verdict  by  the  jury,  for,  as  we  have  seen,  this  court,  on  the 
first  appeal,  construed  the  contract  according  to  the  conten- 
tion of  the  defendants  in  error,  and  also  decided  that  if  it  was 
shown  by  proof  that  the  coal  vein  did  entirely  disappear  from 
the  section  in  the  rectangle  of  the  tunnel,  as  alleged  in  the 
declaration,  and  the  engineer,  in  the  face  of  this  fact,  made 
and  certified  estimates  of  the  work  only  allowing  defendants 
in  error  the  price  fixed  by  the  contract  for  the  work  estimated 
in  that  part  of  the  tunnel  as  though  the  coal  vein  continued 
therein,  and  not  of  less  thickness  than  four  feet,  exclusive  of 
slates,  &c. ,  this  was  a  fraud  on  the  part  of  the  engineer,  or  a 
mistake  so  gross  as  to  amount  to  a  fraud  upon  the  rights  of 
the  defendants  in  error,  and  that  they  were  entitled  to  re- 
cover; and  further,  that  if  this  should  be  shown  by  the  evi- 
dence to  be  the  case,  it  was  not  necessary,  before  bringing 
their  suit,  for  defendants  in  error  to  tender  to  plaintiff  in 
error  the  release,  or  releases,  provided  for  in  section  four  of 
the  contract.  The  enquiry,  therefore,  to  be  made  here,  is 
whether  or  not  the  matters  to  be  determined  by  the  jury  have, 
under  the  instructions  given  by  the  court  below,  been  fairly 
and  rightly  submitted  to  them. 

Exception  is  taken  to  the  ruling  of  the  trial  court  in  refusing 
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seven  instructions  asked  for  on  behalf  of  plaintiff  in  error. 
The  first  three  were  properly  rejected,  because  plainly  mis- 
leading and  inapplicable.  They  were  predicated  upon  the 
erroneous  assumption  that  a  willingness  on  the  part  of  the 
railroad  company  to  pay  to  Fairfax  the  amount  shown  to  be 
due  on  the  final  estimate  certified  by  the  engineer  was  the 
equivalent  of  a  lawful  tender  of  the  amount,  followed  by 
bringing  the  money  into  court  to  make  the  tender  good,  while 
in  point  of  fact,  no  such  tender  was  ever  made. 

Instruction  No.  4  was  properly  refused,  because  misleading 
and  well  calculated  to  convey  to  the  minds  of  the  jury  the 
idea  that  they  could  not  find  for  the  plaintiffs  unless  the  evi- 
dence was  sufficient  to  establish  intentional,  that  ib,  wilful 
fraud,  or  actual  fraud,  and  this  was  not  in  accord  with  the 
decision  of  this  court  on  the  former  appeal. 

In  the  opinion  of  the  court,  after  quoting  from  the  case  of 
Condon  v.  Southside  R,  R.  Co.^  14  Giatt.  302,  as  authority 
for  his  conclusion,  Fauntleroy,  J.,  says:  **But,  even  though 
no  fraud,  mistake,  or  misconduct,  is  alleged  in  the  declara- 
tion, still  it  is  alleged  that  the  estimate  and  certificate  of  the 
engineer  are  not  within  the  terms  of  the  submission,  but  are 
in  violation  of  the  contract,  and  are  for  that  reason  void  and 
inconclusive.  The  declaration  alleges  that  the  contract  fixed 
the  compensation  of  the  plaintiffs,  under  the  circumstances 
admitted,  at  $3.50  per  cubic  yard,  and  that  the  estimate  of 
the  engineer  fixed  the  compensation  at  $1.75  per  cubic  yard. 
If  this  be  true,  the  engineer  has  exceeded  his  authority,  and 
abrogated  the  contract  between  the  parties."  This,  to  our 
mind,  fairly  states  the  law,  and  negatives  the  idea  that  it  is 
necessary  to  inculpate  the  engineer  in  intentional,  wilful  fraud 
in  order  to  warrant  the  jury  in  finding  that  the  estimates  cer- 
tified to  by  him  were  not  conclusive  of  the  rights  of  the  plain- 
stiffs  to  recover  in  this  suit.  When  the  engineer's  estimates 
are  fairly  made,  in  accordance  with  the  manner  pointed  out 
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in  the  contract,  they  are  binding;  and  when  not  fairly,  made, 
they  are  not  binding.  Morse  on  Arbitration  &  Award,  38, 
and  cases  cited. 

Instruction  No.  5  was  given  by  the  court  as  asked  for  by  the 
defendant,  except  that  the  court  adopted  it  as  its  own  instruc- 
tion No.  8,  which  in  no  way  prejudiced  the  defendant. 

So  far  as  proper  to  have  been  given,  Instruction  No.  6  is 
covered  by  the  instructions  given  by  the  court. 

The  7th  and  last  instruction  asked  for  by  the  defendant  is 
covered  by  No.  9  given  by  the  court,  with  an  obviously 
proper  addition  thereto. 

The  ten  instructions  given  by  the  court  in  lieu  of  those 
asked  for  by  both  parties,  are  as  follows: 

No.  1 — "  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  Fairfax  received  from  the  railroad 
company  compensation  for  the  materials  moved  from  the 
tunnel  at  the  rate  of  $1.75  per  cubic  yard  for  that  portion  in 
dispute,  and  that  he  relied  on  his  ability  to  adjust  the  matter 
satisfactorily  with  said  company,  and  that,  under  all  the  cir- 
cumstances, he  had  the  right,  reasonably,  to  so  rely,  from 
his  conversation  with  Paddock  and  other  officers  of  the  com- 
pany, then  the  acceptance  of  such  payment  at  $1.75  is  not  to 
be  taken  as  a  waiver  of  his  rights  under  the  contract,  or  as 
acquiescing  in  the  construction  placed  upon  contract  by  de- 
fendant. The  jury  must  determine  from  all  the  facts  and  cir- 
cumstances of  the  case  whether  the  plaintiff  has,  by  his  con- 
duct, waived  any  of  his  rights  under  said  contract,  or  has 
acquiesced  in  the  construction  placed  on  the  contract  by  the 
defendant." 

No.  2 — ^'The  court  instructs  the  jury  that  by  the  terms  of 
the  written  contract  sued  upon,  which  are  as  follows:  'If  the 
coal  vein  should  become  of  a  less  thickness  than  four  feet  ex- 
clusive of  slates  and  coal  not  usually  mined  in  run  of  mine* 
coal  in  adjoining  collieries,  this  wiU  entitle  the  contractor  to 
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the  price  of  $3.60  per  cubic  yard  for  the  entire  section  of  the 
tunnel  instead  of  the  price  of  $1.75  per  cubic  yard' — the 
parties  had  reference  to  the  rectangle  as  shown  on  the  blue 
print,  nineteen  feet  high  above  the  sub-grade,  which  may 
have  been  fixed  at  a  point  not  exceeding  two  feet  below  the 
bottom  of  the  No.  3  coal  bed  as  opened  at  each  portal;  and, 
if  the  jury  believe  from  the  evidence  that  the  said  coal  vein 
became  of  less  thickness  than  four  feet  in  said  rectangle,  then 
the  plaintiff  is  entitled  to  the  price  of  $3.50  per  cubic  yard 
for  the  space  in  which  it  was  less  than  four  feet  thick,  unless 
the  jury  believe  that  the  parties  placed  a  different  construc- 
tion upon  said  contract,  or  changed  said  contract  by  agree- 
ment. And  the  court  further  instructs  the  jury,  that,  though 
they  may  believe  from  the  evidence  that,  when  it  became 
apparent  that  the  coal  vein  disappeared  from  said  rectangle 
by  a  dip  or  deflection  in  the  vein,  that  the  plaintiff  assented 
to  a  change  in  the  mode  of  doing  the  work  contemplated,  by 
agreeing  to  excavate  the  coal  bed  in  its  entire  length,  to  the 
western  portal,  before  taking  down  the  top  of  the  tunnel,  and 
that,  when  said  agreement  was  made  for  the  change  in  the 
mode  of  the  work,  if  nothing  was  sAid  in  reference  to  the 
price  of  the  work  to  be  done,  (provided  they  beb'eve  such 
change  in  the  mode  of  doing  the  work  did  not  necessarily 
contemplate  a  change  in  the  price  also),  then  the  terms  men- 
tioned in  the  written  contract,  as  to  the  price,  would  prevail, 
and  the  plaintiff  would  be  entitled  to  the  price  of  13.50  per 
cubic  yard  for  the  part  of  the  work  in  dispute,  unless  the  jury 
believe  from  the  evidence  that  the  defendant  so  construed  the 
contract  at  the  time  the  change  in  the  mode  of  the  work  was 
agreed  upon  and  while  the  work  was  being  performed,  as  to 
entitle  the  plaintiff  to  demand  and  receive  only  the  sum  of 
$1.75  per  cubic  yard  for  said  work,  and  that  the  plaintiff, 
with  full  knowledge  of  the  defendant's  construction  of  the 
said  contract  acquiesced  in  the  said  construction." 
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No.  3 — *^The  court  instructs  the  jury  that  in  determining 
the  question  whether  or  not  the  plaintiff  acquiesced  in  the 
construction  of  the  contract  on  the  part  of  the  defendant  by 
which  the  defendant  paid  and  the  plaintiff  received  $1.75  per 
cubic  yard  for  the  material  in  the  section  of  the  tunnel  in  dis- 
pute they  are  to  look  to  all  the  circumstances  of  the  case  and 
the  plaintiff  would  not  be  considered  as  acquiescing  in  the 
defendant's  construction  of  the  contract  unless  he  has  neg- 
lected to  assert  his  own  construction  thereof  to  the  defendant 
or  its  agents  for  such  length  of  time  as  to  T^arrant  the  defen- 
dant in  fairly  believing  that  he  had  waived  or  abandoned  his 
light  to  demand  more  than  $1.75  per  cubic  yard." 

No,  4  — '*The  court  instructs  the  jury  to  disregard  all  the 
evidence  of  the  construction  put  upon  this  contract  by  W.  W. 
Coe  at  the  time  this  contract  was  entered  into,  unless  the  jury 
believe  that  the  said  construction  was  communicated  by  said 
Coe  to  Mills  &  Fairfax,  and  was  acquiesced  in  by  them,  or 
unless  the  said  Mills  &  Fairfax  put  the  same  construction  on 
said  contract  at  said  time ;  and  though  they  may  believe  from 
the  evidence  that  immediately  prior  to  and  about  the  time 
the  contract  was  written  and  signed  by  the  plaintiffs  the 
probability  was  discussed  between  W.  W.  Coe  and  the  plain- 
tiffs as  to  the  ^petering  out*  of  the  coal  vein  in  the  mountain, 
yet  such  discussion  cannot  be  considered  by  the  jury  as  suffi- 
cient to  change,  modify,  or  add  to  the  provisions  and  terms  of 
said  written  contract  but  only  for  the  p'lrpose  of  ascertaining 
the  circumstance  connected  with  the  subject  matter  of  the 
contract  at  the  time  it  was  made,  and  the  object  and  purpose 
of  the  parties  as  avowed  at  the  time  they  entered  into  the 
contract;  but  the  terms  of  said  contract  are  to  be  construed 
as  directed  by  the  court  in  instruction  No.  3.'* 

No.  5 — '*If  the  jury  believe  from  the  evidence  that  the 
plaintiff  in  this  case  completed  the  tunnel  through  the  Flat  Top 
mountain  iu  a  workmanlike  manner  and  substantial  manner, 
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and  to  the  satisfaction  and  acceptance  of  the  engineer  of  the 
Norfolk  and  Western  Railroad  Company,  and  that  the  tunnel 
was  accepted  by  said  company,  then  the  said  plaintiff  is  en- 
titled to  recover  any  sum  that  may  be  due  him  for  said  work 
undei  the  contract  sued  on,  although  there  was  a  change  in 
the  method  of  doing  the  work  which  said  change  was  ordered 
by  the  Norfolk  and  Western  Railroad  Company." 

No.  6 — ^  *  If  the  jury  believe  from  the  evidence  that  there  was 
no  change  in  the  contract  sued  on,  or  no  construction  of  it  by 
the  parties  different  fiom  the  construction  given  it  by  the  court ; 
and  if  the  jury  further  believe  that  the  coal  bed  became  of 
less  thickness  than  four  feet,  exclusive  of  the  slates  and  coal 
not  usually  mined  in  run  of  mine  coal  in  adjoining  collieries, 
in  the  rectangle  sixteen  feet  wide  and  nineteen  feet  high,  and 
described  in  the  written  contract,  for  the  space  of  1,200  lineal 
feet,  which  is  equal  to  13,200  cubic  yards;  and,  if  the  jury 
further  believe  that  the  engineer  of  the  Norfolk  and  Western 
Railroad  Company,  in  his  estimates  for  said  work  allowed  the 
said  Fairfax  $1.75  per  cubic  yard,  then  these  estimates  are 
not  in  accordance  with  the  terms  of  the  contract  sued  on,  but 
in  making  the  said  estimates  the  engineer  committed  a  mis- 
take so  gross  as  to  amount  to  a  fraud  upon  the  plantiff  and 
neither  the  said  monthly  or  final  estimates  are  binding  or 
conclusive  upon  the  said  plaintiff,  but  he  is  entitled  to  $3. 50 
per  cubic  yard  for  the  aforesaid  13,200  cubic  yards,  subject 
to  any  proper  credits." 

No.  7 — '^If  the  jury  believe  from  the  evidence  that  there 
was  no  change  in  the  contract  sued  on  and  no  construction  of 
it  by  the  parties  different  from  that  placed  upon  it  by  the 
court;  and  if  the  jury  further  believe  that  the  coal  bed  be- 
came of  a  less  thickness  than  four  feet,  exclusive  of  the  slates 
and  coal  not  usually  mined  in  run  of  mine  coal  in  adjoining 
collieries,  in  the  rectangle  sixteen  feet  wide  and  nineteen  feet 
high,  described  in  the  written  contract,  for  the  space  of  1,200 
Vol.  xoi— 80 
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lineal  feet,  which  is  equal  to  13,200  cubic  yards,  and  if  the 
jury  further  believe  that  the  engineer  of  the  Norfolk  and 
Western  Eailroad.  Company  knew  the  said  coal  vein  became 
of  less  thickness  than  four  feet,  as  aforesaid,  in  the  rectangle 
aforesaid,  at  the  time  of  his  making  the  monthly  and  final 
estimates,  and  the  said  engineer  allowed  the  said  Fairfax  $1.75 
per  cubic  yard  for  said  material  in  said  estimates,  instead  of 
$3. 50  per  cubic  yard,  then  these  estimates  are  not  in  accord- 
ance with  the  terms  of  contract  sued  on,  and  this  conduct 
on  the  part  of  the  engineer  is  a  fraud  upon  the  rights  of  said 
plaintiff,  and  neither  the  said  monthly  or  fTnal  estimates  are 
binding  and  conclusive  upon  the  said  plaintiff,  but  he  is  en- 
titl  d  to  recover  $3.50  per  cubic  yard  for  the  aforesaid  13,200 
cubic  yards,  subject  to  any  proper  credits." 

No.  8 — '*The  court  further  instructs  the  jury  that  under 
the  terms  of  the  contract  sued  on  in  this  case,  the  monthly 
estimates,  in  order  to  be  valid,  must  be  accompanied  by  the 
certificates  of  the  chief  engineer  of  the  Norfolk  and  Western 
Railroad  Company  approving  the  same,  and  declaring  that 
the  work  done  and  materials  furnished,  as  therein  stated,  are 
according  to  the  contract,  and  that  the  charges  for  the  same 
are  according  to  the  contract;  and  without  such  certificate 
no  payment  could  be  demanded  by  the  plaintiffs,  and  in  all 
questions  connected  with  such  estimates,  and  the  amounts 
payable  thereby  and  thereunder,  the  decision  of  the  said  engi- 
neer is  final  and  conclusive  on  both  parties.  And  the  court 
further  instructs  the  jury,  that  if  they  believe  from  the  evi- 
dence that  the  price  fixed  for  the  excavation  mentioned  in  the 
plaintiffs'  declaration  was  fixed  in  the  monthly  estimates 
provided  for  in  said  contract,  and  that  said  estimates  were 
afterwards  approved  by  the  said  engineer,  and  his  certificates 
appended  thereto,  as  provided  in  said  contract,  then  the 
prices  so  fixed  for  all  the  work  included  in  said  estimates  must 
be  considered  by  the  jury  as  the  correct  prices,  unless  the  jury 
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further  believe  from  the  evidence  that,  in  approving  said  esti- 
mates and  in  making  his  decision  in  reference  thereto,  and  in 
giving  the  certificate  approving  the  same,  the  said  engineer 
was  guilty  of  intentional  fraud,  or  of  such  gross  mistake  as 
to  necessarily  imply  bad  faith  on  his  part." 

No.  9 — ''The  court  further  instructs  the  jury  that  under 
the  terms  of  the  contract  sued  on  in  this  case,  the  line  of  road 
or  the  gradients  could  be  changed  in  any  manner  or  at  any 
time  if  the  chief  engineer  of  the  defendant  company  should 
consider  such  change  necessary  or  expedient,  and  that,  in  case 
of  any  such  change,  no  claim  for  an  increase  of  prices  of  ex- 
cavating or  embankment  on  the  part  of  the  plaintiffs  on  that 
account  would  be  valid,  or  be  lequiied  to  be  consideied  by 
the  said  engineer,  unless  such  claim  or  claims  were  made  in 
writing  before  the  work  on  that  part  of  the  section  where 
such  alteration  was  made,  was  commenced.  Where  this  pro- 
vision in  the  contract  conflicts  with  the  special  provisions  in 
relation  to  building  the  tunnel,  the  special  provisions  must 
prevail." 

No.  10 — '*If  the  jury  believe  that  the  estimates  provided 
for  in  the  contract  were  proper,  and  show  the  correct  amounts 
due  the  plaintiffs,  then,  before  the  plaintiffs  could  institute 
suit  to  recover  the  reserved  percentage,  they  were  bound  to 
tender  to  the  defendant  the  release  stipulated  for  in  the  con- 
tract. But  if  the  jury  believe  that  the  estimates  were  not 
proper  because  fraudulent,  then  the  tender  of  such  release 
was  not  necessary  in  order  to  give  the  plaintiffs  the  right  to 
sue. ' ' 

We  will  not  consider  these  instructions  Heriaiim.  We  are 
of  opinion  that  they  fairly  cover  the  entire  case,  and  properly 
submit  the  questions  of  fact  to  be  determined  to  the  jury. 

The  main  question  of  fact  upon  which  the  case  turned  be- 
fore the  jury  was  whether  or  not  there  had  been  any  change 
or  modification  of  the  contract  or  in  doing  the  work  in  the 


Digitized  by  VjOOQIC 


636  Norfolk,  &c.  R.  Co.  v.  Mills  &  Fairfax.  [91 

Opinion. 

tunnel,  acquiesced  in  by  the  defendants  in  error,  whereby 
they  waived  their  right  to  recover  the  difference  between 
$1.75  and  $3.50  per  cubic  yard  of  the  excavation  in  the  sec- 
tion of  the  tunnel  for  which  the  coal  vein  entirely  disap- 
peared. It  is  stated  by  counsel  for  plaintiff  in  error  in  their 
brief,  that  the  facts  in  the  case  are  few  and  undisputed,  and 
it  is  also  stated  in  the  petition  for  the  writ  of  error  as  a  fact 
which  had  not  been  disputed,  that  there  was  no  change  or 
modification  made  in  the  contract  whatsoever,  except  the  fol- 
lowing: *'That  before  any  work  was  done  on  the  tunnel  at 
all,  the  parties  having  ascertained  that,  probably,  the  coal 
would  make  a  dip  at  a  certain  point  in  the  tunnel  (as  it  had 
been  ascertained  that  the  same  coal  bed  in  that  region  in  other 
mines  had  made  a  dip),  instead  of  following  strictly  the  pro- 
vision of  the  specifications,  which  read  as  follows:  'The  work 
to  be  so  prosecuted  from  each  end  as  to  insure  that  the  head- 
ings meet  in  close  proximity  to  the  centre  of  the  tunnel,  and 
the  work  of  taking  down  the  top  shall  closely  follow  that  of 
making  the  coal  excavation — the  paities  agreed  that  they 
should  Glrst  follow  the  coal  bed  from  one  side  of  the  mountain 
to  the  other,  and  not  take  down  the  top  until  after  all  the 
coal  had  been  excavated;  and  the  plaintiff  not  only  acquiesced 
in  the  modification,  but  approved  of  it,  and  agreed  to  do  away 
with  certain  provisions  in  his  favor  set  forth  in  the  specifica- 
tions if  such  a  modification  should  be  made. ' ' '  Now,  it  appears 
from  the  evidence  that  the  provisions  done  away  with  by  this 
modification  were  the  requirements  that  certain  air  chambers 
or  shafts  for  ventilating  the  tunnel  as  the  work  progressed, 
that  were  tu  be  construed  by  the  railroad  company  might  be 
dispensed  with,  the  president  of  the  company  being  anxious 
to  be  relieved  from  building  them;  but  this  was  not  assented 
to  by  the  contractors  except  on  the  condition  that  the  com- 
pany would  furnish  the  material  to  make  the  brettice  work 
in  the  tunnel.     It  is  furthermore  stated  as  a  fact,  in  the  pe- 


Digitized  by  LjOOQIC 


Va.]        Norfolk,  &c.  R.  Oo.  v.  Mills  &  Fairfax.  637 

Opinion. 

tition  of  plaintiflf  in  error,  that  there  was  no  other  modifica- 
tion whatever  made,  either  as  to  the  prices  or  as  to  any  other 
prov'sions  of  the  contract,  and  this  statement  is  fully  sustained 
by  the  facts. 

The  question  as  to  whether  defendant  in  error  had  acqui- 
esced in  tUe  construction  of  the  contract  by  which  plaintiff  in 
error  paid,  and  he  received,  $1.75  pei  cubic  yard  for  exca- 
vating the  material  in  the  section  of  the  tunnel  in  dispute,  or 
had  waived  or  abandoned  his  right  to  demand  more  than 
$1.75  per  cubic  yard,  was  for  the  jury  to  determine  upon  the 
evidence  before  them,  and  that  question  was  fully  submitted 
to  them  under  the  instructions  of  the  court.  See  Court's  In- 
sti  notions,  Nos.  1,  2,  and  3  above. 

The  proper  deteimination  of  the  several  points  of  defence 
involved  a  consideration  by  the  jury  of  the  whole  course  of 
dealings  between  the  parties,  and  their  relations  to  each  other, 
and  especially  of  the  evidence  bearing  upon  the  allegations  of 
fraud  or  gross  mistake.  These  are  matters  peculiarly  within 
the  province  of  the  jury  to  determine,  and  the  court  in  its  in- 
structions properly  left  them  the  largest  latitude,  and  invited 
them  to  explore  and  consider  all  the  evidence  adduced  in  the 
case  before  reaching  a  conclusion. 

It  seems  to  us  that  the  law  governing  the  case  was  also 
fuUy  and  fairly  given  to  the  jury,  to  enable  it  correctly  to 
weigh  the  evidence  and  decide  upon  the  contention  of  the 
parties  as  to  the  effect  of  the  receipts  given  by  the  defendants 
in  error  in  settlement  of  the  monthly  estimates  of  the  engi- 
neer, and  also  with  respect  to  the  failure  of  the  defendants  in 
error  to  tender  releases  as  provided  for  in  the  fourth  clause 
of  the  contract.  See  Court's  Instructions,  Nos.  6,  7,  8,  9, 
and  10. 

Plantiflf  in  error  relies  with  apparent  confidence  upon  the 
case  of  Amer.  Manganese  Oo. ,  Zim. ,  v.  Virginia  Manganese 
Co.^  (recently  decided  by  this  court)  ante^  p.  272,  as  authority 
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in  point  upon  the  question  as  to  whether  defendants  in  error 
by  receipting  for  the  monthly  estimates  waived  their  right 
to  recover  more  than  $1.75  per  cubic  yard  for  the  mateiial 
excavated  in  the  section  of  the  tunnel  in  dispute.  The  cases 
are  wholly  dissimilar.  The  Manganese  Case  was  one  of  sepa- 
rate and  independent  transactions  between  the  parties  di- 
rectly, running  through  a  series  of  years.  There  was  no  in- 
termediary or  arbiter  to  whom  their  controversies  were  to  be 
submitted,  and  of  course,  there  was  no  suggestion  of  fraud  or 
of  mistake  on  the  part  of  such  arbiter,  as  is  the  case  here,  but  it 
was  a  case  of  a  party  who,  through  a  long  and  uninterrupted 
course  of  dealings,  with  full  knowledge  of  all  the  facts,  acqui- 
esced in  a  construction  of  the  contract  placed  upon  it  by  the 
other  party;  and,  finally,  there  was  in  the  Manganese  Case^ 
no  piovision  which  is  the  equivalent  in  any  respect,  to  the 
fourth  clause  of  the  contract  here  sued  on,  and  which  post- 
poned a  final  settlement  until  the  completion  of  the  work,  and 
then  authorized  an  estimate  to  be  made  of  its  quality,  charac- 
tei,  and  value. 

Exception  is  taken  by  the  plaintiff  in  error  to  a  verbal 
statement  made  by  the  judge  presiding  at  the  trial,  when  in- 
struction No.  8  had  been  given,  that  '*this  instruction  must 
be  construed  along  with  instructions  No.  6  and  7,  given;" 
but  as  this  rerpark  of  the  judge,  could  not  in  our  opinion  have 
affected  the  result,  the  exception  is  without  merit. 

Plaintiff  in  error  having  failed  to  make  objection  at  the 
time  to  the  matters  set  forth  in  bills  of  exception  Nos.  6  and 
7,  they  cannot  be  considered  by  this  court.  4  Minor's  Inst. 
Pt.  1  (2d  ed.),  826;  MitoheU  v.  CoinmonweaUh  of  Va.,  20  S. 
E.  R.  892. 

We  need  now  only  consider  the  exception  of  the  plaintiff  in 
error  to  the  ruling  of  the  trial  court  in  refusing  to  set  aside  the 
verdict  of  the  jury  and  grant  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  the  law  and  the  evidence.     There  is  no 
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conflict,  as  we  have  seen,  as  to  the  facts  proved;  and,  if  there 
v^as,  the  case  stands  here  as  upon  a  demurrer  to  the  evidence  of 
defendants  in  error;  and  applying  the  rule,  too  well  settled 
to  require  citation  of  authority,  that  ''this  court  will  not  in- 
terfere with  the  verdict  of  the  jury  unless  it  appears  that  it 
was  rendered  plainly  against  evidence  or  without  evidence," 
the  verdict  in  this  case  mast  stand,  as  it  is  clearly  sustained 
by  the  law  and  the  evidence. 

For  the  foregoing  reasons,  we  are  of  opinion  that  there  is 
no  error  in  any  of  the  rulings  of  the  Circuit  Court  of  Roa- 
noke city,  and  its  judgment  is  therefore  affirmed. 

Keith,  P.,  concurring: 

I  have  deemed  it  proper  to  file  a  concurring  opinion  in  this 
case.  The  case  of  Condon  v.  Southside  B,  R.  Co. ,  14  Gratt.  302, 
is  a  memorable  judgment.  It  settled  the  law  in  this  State 
'  upon  a  most  interesting  question,  and  has  been  frequently  cited 
with  approval  in  the  courts  of  other  States.  It  was  followed 
in  the  case  of  Tlie  James  Biver  <&  Kanawha  Co,  v.  Adams^ 
17  Gratt.  441,  and  we  do  not  question  nor  doubt  the  law  as 
thus  established.  But,  whatever  force  may  be  attributed  to 
the  rule  of  stare  decisis^  and  howevfer  respectable  may  be  the 
authority  upon  which  it  rests,  the  principle  itself  is  subordi- 
nate to  another  rule  which  declares  that  a  case  having  been 
once  determined  in  this  court,  every  proposition  of  law  then 
decided  is  binding  upon  this  court  whenever  that  case  comes 
before  it  for  adjudication.  In  the  one  instance,  the  cases  are 
followed  as  precedents;  in  the  other,  they  are  recognized  not 
only  as  the  law,  but  res  adjudicata^  that  is,  an  adjudication 
of  the  matter  in  controversy.  If,  therefore,  there  should  ap- 
pear to  be  any  antagonism  between  the  decisions  of  this  court 
just  adverted  to,  and  the  decision  of  this  court  in  the  first 
writ  of  error  in  this  case,  reported  in  90  Va.  523,  the  latter 
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has  paiamount  and  binding  force  upon  us.  In  my  jadgmeDt, 
however,  there  is  no  conflict  between  them.  Judge  Moncure, 
in  his  opinion  in  The  James  River  cfe  Kdna/wha  Co.  v.  Adams, 
reported  at  page  441  of  17  Gratt.,  after  stating  that  the  esti- 
mates made  and  approved  by  the  engineer,  such  as  are  ond^ 
investigation  in  this  case,  are  final  and  conclusive  unless  ob- 
jected to  before  paid,  goes  on  to  say,  that  it  is  argued  that  a 
fraudulent  estimate  is  not  conclusive,  and  that  therefore  the 
court  would  have  erred  in  giving  the  instructions  asked  for 
by  the  defendants  in  that  case.  Without  deciding  whether 
fraud  in  making  the  estimates  would  avoid  them  at  law  or 
not,  he  declares  that  it  is  a  sufficient  answer  to  the  argument 
to  say  that  fraud  will  not  be  presumed,  and  that  there  was 
no  evidence  whatever  of  any  such  fraud  before  the  jury. 
''If,"  said  he,  ''the  plaintiff  had  evidence  of  any  such  fraud, 
he  should  have  offered  to  introduce  it,  and  thus  have  plainly 
raised  the  q[uestion.  Indeed  there  is  no  charge  of  fraud  in 
the  declaration,  and  certainly  the  court  did  not  refuse  to  give 
the  fourth  instruction,  and  give  another  in  lieu  thereof,  on 
the  ground  of  fraud,  but  on  wholly  different  and  inconsistent 
grounds.  An  award  is  final  and  conclusive  in  equity  as  well 
as  at  law;  and  yet  it  may  be  avoided,  always  in  equity,  and 
sometimes  at  law,  by  proof  of  fraud.  Such  proof,  when  ad- 
missible, ffets  the  award  out  of  the  way, 

"So  long  as  it  remains  in  the  way  it  is  final  and  conclusive. 
It  is  never  prima  facile  evidence  merely  of  the  matter  it  de- 
cides.    If  evidence  at  all,  it  must  be  conclusive." 

Whatever  doubt  Judge  Moncure  may  have  entertained  as 
to  the  effect  of  the  allegation  and  proof  of  fraud  in  a  court  of 
law  upon  such  estimates  and  receipts  as  are  in  evidence  in 
this  case,  is  forever  set  at  rest,  so  far  as  this  litigation  is  con- 
cerned, by  the  unanimous  judgment  of  this  court  reported  in 
90  Va.,  where  the  court,  in  the  most  emphatic  manner, 
asserts  that  the  particular  fraud  set  out  and  described  in  this 
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declaration,  if  proved,  rendered  null  and  void  the  estimates 
of  the  engineer,  and  obviated  the  necessity  for  the  tender  of 
a  release  upon  the  part  of  the  defendants  in  error. 

How  could  it  be  doubted  that  such  would  be  the  case  ? 
There  is  no  instrument  so  solemn,  there  is  no  judgment  or 
decree  so  binding,  but  that,  if  fraud  in  its  procurement  be 
alleged  and  proved,  it  ceases  to  protect  the  wrong  doer  cr  to 
obstruct  the  injured  in  the  assertion  of  their  rights.  The 
opinion  of  Judge  Caldwell  is  so  clear,  and  to  my  mind  so  con- 
clusive, both  upon  the  law  and  the  facts  of  this  case  that  T 
shall  not  prolong  this  opinion,  which  it  was  perhaps  unneces- 
sary to  have  written  at  all.  I  do  not  understand  that  it  was 
necessary  to  impute  moral  turpitude  to  the  plaintiff  in  error, 
its  officers,  or  agents,  but  the  construction  of  this  contract 
claimed  by  the  plaintiff  in  error  seems  to  me  to  be  flagrantly 
and  obviously  erroneous  and  unjust. 

As  to  the  disappearance  of  the  coal  vein  from  the  section 
of  the  tun  Del  excavated,  there  can  be  no  doubt.  It  is  not  de- 
nied, nor  even  questioned.  That  the  defendants  in  error  did 
the  work  which  entitles  them  to  a  higher  rate  of  compensa- 
tion is  beyond  all  controversy,  and  the  only  ground  upon 
which  it  is  sought  to  defeat  their  recovery  is  the  purely  techni- 
cal objection  that  a  grossly  erroneous  estimate  made  by  the 
engineer  of  the  plaintiff  in  error  interposes  an  insurmountable 
obstacle  to  their  demand.  I  do  not  say,  and  I  do  not  believe 
that  the  officers  of  the  company  were  guilty  of  intentional, 
wilful  fraud;  but  I  do  say,  without  hesitation,  that  their  con- 
duct in  this  case  was  predicated  upon  a  mistake  so  gross  as  to 
amount  to,  and  in  all  respects  to  be  equivalent  to,  a  fraud,  so 
far  as  the  rights  of  the  defendants  in  error  are  concerned. 
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Buchanan,  J.,  dissenting: 

I  am  unable  to  concur  in  the  opinion  and  conclusion  reached 
by  the  majority  of  the  court  in  this  case. 

As  I  understand  the  law,  the  trial  court  erred  in  giving  and 
refusing  instructions  to  the  jury  to  the  prejudice  of  the  defen- 
dant company,  the  plaintiff  in  error  here,  for  which  its  judg- 
ment ought  to  be  reversed. 

By  the  third  clause  of  the  contract  sued  on  it  was  agreed 
between  the  parties  that  it  should  be  the  duty  of  the  chief 
engineer  of  the  defendant  company  to  make  and  certify 
monthly  estimates  of  the  work  done  and  the  materials  fur- 
nished, and  the  charges  for  the  same  according  to  the  con- 
tract, and  without  his  certificate  no  estimate  was  valid  and 
no  payment  could  be  demanded ;  and,  in  all  questions  con- 
nected with  such  estimates  and  the  amounts  payable  there- 
under, the  decision  of  such  engineer  was  final  and  conclusive. 
It  is  clear  from  this  provision  of  the  contract  that  the  parties 
thereto  considered  the  possibility  of  differences  of  opinion, 
and  of  disputes  arising  upon  the  execution  of  the  contract.  It 
is  to  be  presumed  that  it  was  also  in  their  minds  that  it  was 
possible  that  the  engineer  might  err  in  the  performance  of 
his  duties  and  in  the  determination  cf  the  matters  which 
were  left  to  his  decision. 

In  order,  therefore,  that  the  interests  of  neither  party 
might  be  placed  in  peril  by  dispute  as  to  any  of  the  matters 
covered  by  their  agreement,  or  in  reference  to  the  work  to  be 
done,  or  the  compensation  to  be  paiJ,  it  was  expressly  stipu- 
lated that  the  engineer's  <letermination  of  those  matters  should 
be  ''final  and  conclusive  on  all  parties."  That  such  was  the 
effect  of  the  provision  of  the  contract  referred  to  is  settled 
by  the  decisions  of  this  court  and  of  the  Supreme  Court  of 
the  United  States,  and  by  the  great  weight  of  authority  in 
this  country.     Kidwell  v.  B.  <&  (?.  B.  B.   Co.y  11   Gratt. 
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676;  Condon  Y.  Southside  R.  R.  Co.,  14  Gratt.  302;  Balti- 
more i&  0.  R.  R.  Co.  Y.  PoUy,  Woods  <&  Co.,  14  Gratt.  447; 
James  River  ami  Kanawha  Co.  v.  Adams,  17  Gratt.  441 
(note);  Martinshurg  <&  Potomac  R.  R.  Co.  v.  March,  114 
U.  S.  549. 

There  is  a  provision  in  clause  four  of  the  contract  for  a  final 
estimate,  but  it  is  clear  that  this  final  estimate  provided  for 
after  the  work  was  completed,  did  not  nor  was  it  intended  in 
any  way  to  destroy  the  finality  or  conclusiveness  of  the 
monthly  estimates  which  are  by  the  express  terms  of  the  third 
clause  declared  to  be  ''final  and  conclusive  on  all  the  parties." 
It  was  argued  in  the  case  of  Jam^s  River  cj&  Kanawha  Co.  v. 
Adams,  referred  to  above,  17  Gratt.  441-442,  that  there  was 
a  difference  between  the  conclusiveness  of  the  monthly  esti- 
mates and  the  final  estimate,  but  Judge  Moneure,  in  deliver- 
ing the  opinion  of  the  court,  showed  with  convincing  force, 
that  such  monthly  estimates  as  are  provided  for  in  the  con- 
tract sued  on  were  as  final  and  conclusive  as  far  as  they  went 
as  the  final  estimate  itself. 

He  says  in  that  case:  ''Whether  either  are  conclusive  or 
not  depends  upon  the  contract  which  may  make  either  or 
both  conclusive,  according  to  the  intention  of  the  parties. 
Sometimes  these  monthly  or  periodical  estimates  are  obviously 
designed  as  mere  approximations,  to  enable  the  company  to 
make  safe  and  reasonable  advancements  to  the  contractor 
during  the  progress  of  the  work.  All  that  is  required  to  the 
validity  of  such  estimates  (it  has  been  held)  is,  that  they 
were  made  hona  fide  and  with  the  intention  of  acting  accord- 
ing to  the  exigency  of  the  contract.  Kedfield  on  Railways, 
207;  Rouger  v.  Great  Western  Railway,  27  Eng.  L.  &  E.  R. 
35-46. 

If  evidence  at  all  in  an  action  for  the  balance  due  on  the 
completion  of  the  work,  they  would  be  prima  facie;  or,  if 
conclusive,  it  could  only  be  an  estoppel  in  connection  with 
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evidence  of  the  assent  of  the  parties.  But  ordinarily  these 
monthly  estimates  are  designed  to  be  accurate  and  final,  as 
far  as  they  go;  and  sometimes  the  contract  expressly  provides 
that  they  shall  be  final  and  conclusive.  Kedfield  R.  R.  207; 
Herrick  v.  Belknap^ a  estate^  dbc.^  27  Vt.  673;  Ba/rker  i&c.v. 
Same  J  27  Vt.  700.  The  contract  in  this  case  so  provides.  It 
prescribes  the  same  mode  of  proceeding  in  regard  to  the  final 
as  in  regard  to  the  monthly  estimates,  and  declares  both  alike 
final  and  conclusive.  Indeed,  it  directs  the  final  estimate 
to  be  made,  not  of  the  whole  work,  but  of  all  work  not  em- 
braced in  foimer  estimates.  Thus  showing  that,  in  effect, 
the  final  estimate  is  the  last  monthly  estimate,  and  all  the 
monthly  estimates,  ^  far  as  they  go,  are  final  estimates. 
It  is  true  that  these  monthly  estimates  are  not  final  and  con- 
clusive as  to  matters  not  embraced  therein,  or  not  considered 
and  estimated  by  the  engineer  in  making  them.  In  this  re- 
spect they  are  unlike  the  final  estimate  which  was  intended 
and  expressly  directed  to  embrace  '  all  work  not  embraced 
in  former  estimates' ;  so  that,  while  a  part  of  the  work  might 
have  been  omitted  in  former  estimates,  because  of  its  unfin- 
ished state  or  otherwise,  it  must  of  necessity  be  embraced  in 
the  final  estimate.  But,  as  to  matters  embraced  in  the 
monthly  estimates,  they  are  as  conclusive  as  the  final  esti- 
mate." 

These  monthly  estimates  being  final  and  conclusive  in  their 
character  J  they  could  only  be  attacked  for  fraud,  or  for  a 
mistake  so  gross  as  to  imply  fraud  upon  the  part  of  the  chief 
engineier.  Whether  there  was  such  fraud  or  mistake  is  the 
gravamen  of  this  action;  and,  without  the  allegation  of  fraud, 
or  mistake  so  gross  that  it  necessarily  implied  fraud,  and 
proof  thereof,  the  plaintiff  was  not  entitled  to  recover. 

If  the  proof  in  the  case  showed  that  the  engineer  was  guilty 
of  such  fraud  or  of  a  mistake  in  making  up  and  certifying  the 
monthly  estimates,  still  the  conduct  of  the  plaintiff,  although 
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he  was  not  satisfied  with  the  determination  of  the  engineer, 
was  such  as  to  conclude  him  for  recovery  in  this  action.  In 
contracts  where  there  is  no  provision  for  the  arbitration  or 
settlement  of  disputes  and  differences,  as  there  was  in  this 
case,  the  rule  is,  if  monthly  statements  are  made  by  one  party, 
upon  an  erroneous  construction  of  the  contract,  and  the  other 
party  accepts  such  estimates,  receives  payments  of  the 
amounts  shown  to  be  duo  him,  and  gives  receipts  for  such 
amounts,  with  full  knowledge  of  all  the  facts,  he  is  con- 
cluded by  such  statements,  payments,  and  receipts,  and  can- 
not go  behind  them. 

It  was  said  by  this  court  in  Amer.  Mang.  Co,  v.  Va.  Mcmg, 
Co,^  cmte  p.  272,  that  '*if  th€f  defendant  knew  of  any  irregu- 
larity or  had  ground  of  complaint  at  thg  time  these  monthly 
statements,  returns,  and  payments  were  made,  it  was  the  duty 
of  the  defendant  to  have  made  known  and  insisted  upon  its 
objections  then;  but  if,  instead  of  doing  so,  it  accepted  such 
payments,  and  gave  receipts  in  full  for  the  amounts  shown  to 
be  due  by  such  s€ttlements  and  returns,  it  is  concluded  by 
the  original  amounts  as  fully  as  if  formal  and  final  settlement 
of  acounts  had  been  made  between  the  parties,  and  the  defen- 
dant cannot  now  go  behind  such  settlements  and  receipts  in 
full,  without  showing  there  wa<»  fraud  or  mistake  in  weighing 
the  ore,  or  in  making  returns  thereof  according  to  the  method 
actually  adopted  for  weighing  and  making  such  returns." 

But  in  the  case  before  us,  the  estimates  made,  and  upon 
which  the  parties  settled,  were  not  made  by  either  party  to 
the  contract,  but  by  the  chief  engineer  of  the  defendant  com- 
pany, selected  by  the  parties  for  that  purpose.  His  determi- 
nation of  the  work  done,  materials  furnished,  and  charges 
therefor,  were  declared  to  be  final  and  conclusive  on  all  par- 
ties, by  an  express  stipulation  of  the  contract.  In  such  case, 
if  there  be  objection  to  such  estimate  by  either  party,  it  is 
the  duty  of  such  party  to  make  his  objections  at  once,  if  he 
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intends  to  instist  upon  them.  He  cannot  accept  them,  re- 
ceive what  appears  by  them  to  be  due  him,  give  receipts  in 
fall  for  sach  sums,  and  afterwards  question  their  correctness 
for  any  cause  of  which  he  had  knowledge  when  he  accepted 
such  payments  and  gave  such  receipts.  These  monthly  esti- 
mates and  certificates  were  the  awards  of  the  chief  engineer, 
who,  by  agreement  of  the  parties,  had  been  made  the  arbiter 
of  these  matters,  and  his  determination  or  award  was  conclu- 
sive and  final  upon  the  parties,  unless  he  was  guilty  of  fraud, 
or  such  gross  mistake  as  necessarily  to  imply  fraud,  in  mak- 
ing such  estimates.  If  such  fraud  or  mistake  existed,  either 
party  had  the  right  to  reject  them  and  to  refuse  to  be  bound 
by  them ;  but  neither  party  couJd  act  upon  them  and  after- 
wards repudiate  them,  if  he  knew  at  the  time  he  acted  upon 
them  by  paying  or  receiving  money,  that  the  engineer  or 
arbitrator  was  guilty  of  fraud,  or  of  a  mistake  so  gross  as 
necessarily  to  imply  fraud.  There  can  be  no  question  in  this 
case  that  the  plaintiff,  when  he  received  the  money  shown  by 
those  monthly  estimates  to  be  due  him,  and  gave  receipts  in 
full  therefor,  had  full  knowledge  of  every  fact  he  now  relies 
upon  to  show  fraud  or  mistake.  These  monthly  estimates,  if 
fraudulent  or  so  erroneous  as  to  imply  fraud,  were  voidable. 
The  plaintiff  had  the  right  either  to  avoid  them,  or  to  con- 
form them.  He  could  not  take  imder  them  and  deny  their 
validity. 

Mr.  Pomeroy  says,  in  discussing  the  ratification  of  voidable 
transactions,  that  *' while  the  party  entitled  to  relief  may 
either  avoid  the  transaction  or  confirm  it,  he  cannot  do  both; 
if  he  adopts  a  part  of  it,  he  adopts  all;  he  must  reject  it  en- 
tirely if  he  desires  to  obtain  relief.  Any  material  act  done 
by  him  with  full  knowledge  of  the  facts  constituting  the 
fraud,  or  under  such  circumstances  that  knowledge  must  be 
imputed,  which  assumes  that  the  act  is  valid,  will  be  a  ratifi- 
cation."    2  Pom.  Eq.  Jur.  sec.  916. 
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Wheie  an  awaid,  eithei  because  the  aibitratois  have  ex- 
ceeded theii  authority,  or  because  all  matters  submitted  have 
not  been  considered,  or  for  any  other  reason,  is  voidable,  the 
parties  may  expressly  or  impliedly  ratify  it.  After  such  rati- 
fication it  can  no  more  be  objected  to.  1  Amer.  &  Eng. 
Ency.  of  Law,  714. 

In  a  note  to  the  same  volume  of  the  Encyclopedia,  page 
714,  it  is  said,  that  it  was  decided  in  J^Tell  v.  Fried^  72  Ga. 
201,  ''that  where  matters  of  controversy  between  two  parties 
were  submitted  to  arbitration,  and  the  party  in  whose  favor 
the  award  was  made  received  money  and  notes  of  other  per- 
sons from  the  opposite  party,  in  full  settlement  thereof,  know- 
ing at  the  time  that  there  was  a  mistake  in  the  calculation, 
by  which  the  full  amount  of  interest  due  him  had  not  been 
allowed,  he  could  not  retain  the  amount  received  under  the 
arbitration,  and  also  sue  for  the  balance  due  by  reason  of  the 
mistake.  If  he  received  the  money  and  notes  in  full  settle- 
ment under  the  award,  after  notice  of  the  mistake,  he  must 
abide  the  settlement." 

In  Morse  on  Arbitration  and  Award,  page  530,  it  is  said 
that  where,  as  often  occurs,  an  award  is  voidable,  it  is  per- 
fectly capable  of  being  ratified,  and  that  such  ratification  may 
be  either  express  or  implied;  ''it  may  be  made  by  a  written 
or  verbal  assent  or  acceptance,  or  it  may  arise  from  acts  done 
hy  a  party  of  such  nature  as  to  raise  a  presumption  of  assent 
or  acceptance,  which  he  will  thereafter  be  conclusively  estop- 
ped to  deny."     Culver  v.  Ashley^  19  Pickering,  300. 

One  of  the  reasons  why  these  monthly  estimates  are  made 
final  and  conlusive  is  that  as  the  work  progresses  the  difii- 
culty  of  accurately  measuring  the  different  kinds  of  work 
done,  whether  in  rock,  coal,  or  clay,  increases.  The  sub- 
stances removed  or  coveied  up  in  the  fills  and  the  cuts  or 
tunnels  show  less  clearly  how  much  of  each  substance  they 
contained.     The  result  is  that  it  L'  simply  impossible  after  a 
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short  time  for  even  engineers  of  approved  skill  to  make  esti- 
mates that  are  correct,  and  any  estimate  which  a  jury  may 
afterwards  make  is,  at  best,  merely  conjectural.  Such  pro- 
visions are  therefore  dictated  by  convenience,  if  not  by  neces- 
sity, tend  to  do  justice  to  both  parties,  and  are  upheld  and 
encouraged  by  the  courts.  BaUvtnore  <&  O.  R,,R.  Co.  v. 
Polly,  Woods  dk  Co.,  14  Gratt.  at  page  459-60. 

It  is,  therefore,  the  duty  of  the  party  who  objects  to  such 
monthly  estimates  to  make  his  objection  promptly.  Unless 
it  be  so  made,  one  of  the  chief  objects  for  which  these 
monthly  estimates  were  made,  wholly  fails. 

The  chief  engineer  made  the  monthly  estimates  and  certi- 
fied them,  as  the  work  was  done,  beginning  April  16,  1887, 
and  continuing  until  June  20,  1888.  Each  of  these  estimates 
showed  the  state  of  accounts  between  the  parties  up  to  that 
time,  the  balance  due  the  plaintiff,  which  was  then  payable, 
and  the  amount  reserved,  as  provided  in  the  contract.  When 
these  estimates  were  made,  from  month  to  month,  during 
that  period,  by  the  chief  engineer,  they  were  accepted  by  the 
parties,  and  settlements  and  payments  made  in  accord- 
ance therewith.  When  each  payment  was  made  by  the  de- 
fendant, the  plaintiff  executed  a  receipt  in  full  for  the  balance 
found  to  be  due  according  to  each  monthly  estimate,  and  such 
receipt  was  attached  to  the  monthly  statement,  which  showed 
clearly  and  distinctly  the  true  state  of  accounts  between  the 
parties  up  to  that  date,  according  to  the  determination  of  the 
chief  engineer.  It  is  true  that,  during  that  period,  the  plain- 
tiff showed  ^me  dissatisfaction  with  the  prices  that  were 
allowed  him  by  the  chief  engineer,  but  he  never  declined  to 
accept  these  monthly  estimates,  nor  to  receive  the  amounts 
which  they  showed  he  was  entitled  to,  nor  to  give  receipts  in 
full  therefor.  Theie  is  no  claim  that  he  ever  made  any 
formal  protest  to  the  engineer  of  the  defendant  company,  as 
to  these  monthly  estimates. 
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He  was  asked  the  se  questions,  among  others : 

Q.  "When  you  were  improperly  estimated,  did  you  make 
any  objection  to  it,  or  did  you  state  that  you  would  claim  the 
contract  figures  to  the  oflBcers  of  the  company,  and  if  so,  to 
whom? 

A.  I  stated  once  or  Iwice  to  Mr.  Coe  that   I  considered . 
that  I  ^as  entitled  to  $3.50  per  cubic  yai^  for  the  material, 
when  the  coal  vein  disappeared. 

Q.  When  was  that  ? 

A.  During  the  progress  of  the  work.  That  I  was  not  be- 
ing properly  estimated ;  that  I  was  entitled  to  more  money 
than  I  was  getting,  that  is  what  I  told  Mr.  Coe. 

Q.  Did  you  have  any  further  conversation  with  Mr.  Coe 
on  the  subject  ? 

A.  Not  until  I  was  informed  that  the  last  item  sheet  for 
the  company  had  been  sent  into  his  office.  Then  I  made  an 
earnest  protest  to  Mr.  Coe  that  I  would  not  receive  the  final 
estimate  based  upon  $1.75  per  yard. 

On  cross-examination  he  testified  as  follows: 

Q.  And  when  you  went  to  him  and  complained  about  these 
things  he  told  you  that  he  did  not  think  you  were  entitled  to 
any  more  ? 

A.  Yes  sir. 

The  plaintiff  had  conversations  during  the  progress  of  the 
work  with  some  of  the  subordinate  engineers  of  the  defendant 
company,  in  which  he  claimed  that  he  was  not  getting  all 
that  he  was  entitled  to  under  his  contract,  but  during  that 
same  period,  the  plaintiff  was,  in  effect,  writing  to  the  higher 
officials  of  the  defendant  company  every  month  that  these 
estimates  were  correct  and  satisfactory  to  him — for  his  re- 
ceipts in  full  for  the  monthly  balances  must  be  construed  to 
have  that  meaning.  The  action  of  the  plaintiff  in  accepting 
such  estimates,  receiving  payments  in  accordance  therewith, 
and  giving  receipts  in  full  therefor,  were  such  acts,  if  true, 
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as  would  estop  the  plaintiff  from  going  behind  the  monthly 
estimates,  and  the  jury  should  have  been  so  instructed.  If 
this  view  of  the  law  be  correct,  the  instructions  of  the  court 
given  upon  the  point,  were  clearly  erroneous. 

This  court,  upon  the  former  writ  of  error  in  this  case^  in 
which  the  demurrer  to  the  declaration  was  involved,  con- 
strued the  contract  sued  on;  and  by  that  construction  we  are, 
of  course,  bound.  The  only  effect  of  the  decision,  however, 
was  to  hold  that  upon  that  construction  of  the  contract,  the 
allegations  of  each  count  in  the  declaration  stated  a  good 
cause  of  action.  But  that  decision  did  not  deprive  the  defen- 
dant of  the  right  to  make  full  defense  upon  the  merits  of  the 
case.  Neither  did  it  prevent  it  from  showing  that  the  parties 
themselves,  as  well  as  the  chief  engineer,  had  placed  a  differ- 
ent construction  upon  the  contract  from  that  placed  upon  it 
by  this  court,  for  the  purpose  of  showing  that  the  chief  engi- 
neer was  not  guilty  of  fraud  or  mistake  which  implied  fraud, 
in  making  his  monthly  estimates,  and  for  the  purpose  of 
showing  that  the  plaintiff  had,  with  full  knowledge  of  the 
facts  upon  which  he  relied  to  show  the  fraud  or  mistake,  rati- 
fied and  confirmed  the  monthly  estimates,  and  was  therefore 
estopped  from  denying  that  they  were  valid  and  conclusive 
as  to  the  balances  due  him  when  made. 

I  agree  with  the  majority  of  the  court  that  the  question 
whether  or  not  the  chief  engineer  was  guilty  of  fraud,  or  of 
gross  mistake  in  making  and  certifying  the  monthly  estimates, 
was  peculiarly  within  the  province  of  the  jury.  It  was  of 
the  utmost  consequence,  therefore,  that  the  jury  should  be 
properly  instructed  upon  this  question;  and,  whilst  the 
instruction  offered  by  the  defendant  company  (No.  6),  upon 
this  point  may  not  be  an  entirely  correct  statement  of  the 
law,  the  court  ought  not  to  have  rejected  it  and  refused  to 
give  any  instruction  in  lieu  of  it. 

Generally,  if  a  party  offers  an  incorrect  instruction,  the 
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court  is  not  required  to  give  a  correct  instruction  in  lieu  of  it, 
unless  its  refusal  to  do  so  would  mislead  the  jury.  But 
where,  as  in  this  case,  the  court  rejects  the  instruction  of  a 
party  and  gives  its  own  instruction  in  lieu  of  his,  it  is  clearly 
its  duty  to  instruct  upon  every  point  upon  which  he  asks  in- 
struction, if  there  be  evidence  tending  to  establish  the  facts 
upon  which  it  is  based.  Upon  this  point,  I  think  the  trial 
court  also  erred  to  the  prejudice  of  the  defendant  company. 
I  am  of  opinion  that  the  judgment  should  be  reversed  and  a 
new  trial  awarded. 

Affirmed. 
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Lynohbitbg  National  Bank  v.  Soott  Bros,  and  Others. 

July  11,  1896. 

Absent,  Buchanan,  J.* 

1.  Usury — Negotiable  Paper — Bona  fide  holder  for  Value — Burden  of  Proof. 
Since  the  passage  of  the  act  now  embodied  in  section  2818  of  the  Code, 
which  declares  that  usurioos  contracts  shall  be  deemed  to  be  for  an 
iUegal  cormderationy  as  to  the  excess  beyond  the  principal  sum  loaned 
or  forborne,  the  plea  of  usury  cannot  be  sustained  in  an  action  on  nego- 
tiable paper  brought  by  a  bona  fide  holder  for  value,  who  acquired  the 
same  before  maturity  in  due  course  of  trade.  The  only  effect  of  such 
plea  is  to  cast  the  burden  of  proof  on  the  plaintiff  to  show  that  he  is 
snch  holder;  when  he  has  shown  this  he  is  entitled  to  recover. 

Error  to  a  judgment  of  the  Circuit  Court  of  Wash- 
ington county,  rendered  October  10,  1894,  in  an  action  of 
debt  wherein  the  plaintiff  in  error  ^as  the  plaintiff,  and  the 
defendants  in  error  and  the  Bank  of  Abingdon  were  the  defen- 
dants. 

Heversed, 

The  opinion  states  the  case. 

Honaker  <&  Hutton  and  White  <&  Penn^  for  the  plaintiff  in 
error. 

Daniel  Trigg ^  for  the  defendants  in  error. 

*Judge  Buchanan  was  counsel  in  the  court  below. 
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This  was  an  action  at  law  instituted  m  the  Circuit  Court  of 
Wahington  county,  in  December,  1893,  by  the  Lynchburg 
National  Bank  against  Scott  Brothers,  upon  a  negotiable  note 
for  $1,000,  bearing  date  June  3,  1893,  executed  by  Scott 
Bros. ,  and  payable  four  months  after  date  to  S.  L.  Scott,  at 
the  Bank  of  Abingdon,  Va.,  endorsed  by  S.  L.  Scott  and  the 
Bank  of  Abingdon,  and  discounted  by  the  Lynchburg  National 
Bank.  The  note  sued  on  is  the  last  of  a  series  of  renewals  of 
a  similar  note  discounted  by  the  Bank  of  Abingdon,  Decem- 
ber 17, 1 888,  at  an  usurious  rate  of  interest,  the  usurious  interest 
paid  said  bank  aggregating  the  sum  of  $506.38.  The  plain- 
tiff bank  discounted  the  note  sued  on  before  maturity,  in  the 
due  course  of  business,  at  six  per  cent,  interest,  without  any 
notice  of  any  fact  connected  with  its  history,  or  of  any  ille- 
gality which  affected  it  in  the  iands  of  antecedent  parties. 
Before  the  maturity  of  the  note  sued  on,  the  Bank  of  Abing- 
don made  a  general  deed  of  assignment  for  the  benefit  of  all 
of  its  creditors.  Among  the  defenses  set  up  by  the  defen- 
dants, Scott  Bros. ,  was  that  of  usury,  and  all  questions  of  law 
and  fact  were,  by  agreement,  submitted  to  the  court,  which 
gave  judgment  for  the  plaintiff  for  the  sum  of  $1,002.25,  the 
principal  of  said  note  and  charges  of  protest,  subject  to  a  credit 
of  $506.38,  with  interest  on  the  balance  from  the  date  of  said 
judgment.  Objections  to  the  rulings  of  the  Circuit  Court, 
adverse  to  the  plaintiff,  being  regularly  saved  by  bills  of  ex- 
ceptions, application  was  made  to  this  court  for  a  writ  of 
error,  which  was  granted. 

In  the  petition  the  plaintiff  assigns  four  grounds  of  error, 
all  raising  questions  of  far  more  than  ordinary  interest.  In 
the  view,  however,  taken  of  the  case  by  this  court  it  becomes 
necessary  to  consider  but  one,  and  that  is.  Can  the  defen- 
dants, Scott  Bros.,  in  this  action,  avail  themselves  of  the  de- 
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f  ense  of  usury  against  the  plaintiff  bank,  a  bona  fide  holder  of 
the  note  sued  on,  for  value  and  without  notice  of  any  taint  of 
usury,  and  received  in  the  due  course  of  business,  before  ma- 
turity, and  at  a  legal  rate  of  discount  ? 

The  Statute  of  Virginia,  Code,  Section  2818,  provides  as 
follows:  ''All  contracts  and  assurances,  made  directly  or 
indirectly  for  the  loan  or  forbearance  of  money,  or  other 
thing,  at  a  greater  rate  of  interest  than  is  allowed  by  the 
preceding  section,  shall  be  deemed  to  be  for  an  illegal  con- 
sideration^  as  to  the  excess  beyond  the  principal  amount  so 
loaned  or  forborne. ' '  This  section  of  the  Code  is  in  the  words 
of  the  Act  as  passed  March  24,  1874,  and  has  leen  the  law  in 
Virginia  since  that  date.  By  the  terms  of  the  statute  which 
was  in  force  in  this  State  prior  to  April  1,  1873,  all  contracts 
and  assurances  for  the  loan  or  forbearance  of  money  founded 
upon  an  usurious  consideration  weie  declared  to  be  void. 

The  question  to  be  considered  is  the  effect,  as  to  negotiable 
instruments,  of  this  change  in  the  statute,  declaring  that  such 
contracts  shall  be  deemed  to  be  for  an  iUegal  consideraiianj 
instead  of  void^  as  formerly. 

These  are  not  meaningless  words,  and  it  cannot  be  doubted 
that  the  legislature  had  some  wise  purpose  in  adopting  the 
one,  rather  than  the  other,  form  of  expression. 

The  purchaser  or  holder  of  a  negotiable  instrument  who  has 
taken  it  honafide^  for  a  valuable  consideration,  in  the  ordinary 
course  of  business,  when  it  was  not  overdue,  without  notice 
of  its  dishonor,  and  without  notice  of  facts  which  impeach  its 
validity  as  between  antecedent  parties,  has  a  title  imaffected 
by  those  facts,  and  may  recover  on  the  instrument,  although 
it  may  be  without  any  legal  validity  as  between  the  ante- 
cedent parties.     1  Daniel  Neg.  Inst. ,  p.  676,  sec.  769. 

I  believe  the  foregoing  strong  statement  of  the  favor  with 
which  negotiable  instruments  are  regarded  by  the  law,  is  uni- 
versally accepted  as  sound.     So  far  as  I  have  been  able  to 
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examine  the  authorities,  there  is  but  one  exception  to  the  rule 
just  laid  down,  and  that  is  when  the  statute  renders  such  instru- 
ments void.  The  law  extends  this  peculiar  protection  to  nego- 
tiable instruments,  because  it  would  seriously  embarrass  mer- 
cantile transactions  to  expose  the  trader  to  the  consequences 
of  having  the  bill  or  note  passed  to  him  impeached  for  some 
covert  defect.  The  same  author  says:  ''When  the  statute 
merely  declares,  expressly  or  by  implication,  that  the  con- 
sideration shall  be  deemed  illegal^  the  bill  or  note  founded 
upon  such  consideration  will  be  valid  in  the  hands  of  the  bona 
fide  holder  without  notice,  but  the  burden  of  proof  \\ill  be 
upon  the  plaintiff  when  the  illegal  consideration  appears,  to 
show  that  he  is  a  bona  fide  holder  without  notice."  In  sec- 
tions 807  and  808  the  same  author  says:  ''In  many  localities 
negotiable  instruments,  executed  upon  gaming  or  usurious 
considerations,  are  upon  the  same  footing  as  those  executed 
for  other  illegal  considerations:  that  is,  void  between  the 
parties,  but  valid  in  the  hands  of  a  bona  fide  holder;"  and 
that  "when  the  instrument  was  executed  upon  an  illegal  con- 
sideration, especially  if  illegal  by  statute  (but  not  absolutely 
avoiding  the  instrument),  it  throws  upon  the  holder  the  bur- 
den of  proving  bona  fide  ownership  for  value,  *  *  *  and 
in  all  cases  where  the  statute  does  not  declare  the  instrument 
void^  bona  fide  ownership  for  value  being  proved,  the  holder 
is  entitled  to  recover." 

Story  on  Promissory  Notes,  sec.  192,  (3d  edition,)  says: 
"The  same  doctrine  will  certainly  apply  to  all  cases  of  a  bona 
fide  holder  for  value  without  notice  before  it  becomes  due, 
where  the  original  note,  or  the  endorsement  thereof,  is  founded 
on  an  illegal  consideration,  and  this,  upon  the  same  general 
ground  of  public  policy,  is  without  any  distinction  between 
a  case  of  illegality  founded  on  moral  crime  or  turpitude, 
which  is  malum  in  se^  and  a  case  founded  on  the  positive  pro- 
hibition of  a  statute,  which  is  malum  prohibitum  ;  for,  in  each 
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case,  the  innocent  holder  is,  or  may  be,  otherwise  exposed  to 
the  most  ruinous  consequences,  and  the  circulation  of  nego- 
tiable instruments  would  be  materially  obstructed,  if  not 
totally  stopped.  The  only  exception  is,  where  the  statute 
creating  the  prohibition  has,  at  the  same  time,  either  expressly 
or  by  necessary  implication,  made  the  instrument  absolutely 
void  in  the  hands  of  every  holder,  whether  he  has  such  notice 
or  not." 

In  note  4  to  3  Kent's  Commentaries,  (11th  edition,)  p.  100, 
it  is  said:  *'If  anoteis  not  declared  void  by  statute,  mere 
illegality  in  its  consideration  will  not  affect  the  rights  of  a 
bona  fide  holder  for  value."  Citing  Noriss  v.  Langley^  19  N. 
H.  423;  Converse  v.  Foster^  32  Vermont,  320;  Jolmson  v. 
Meeker,  1  Wis.  436.   ' 

•  The  principles  in  the  foregoing  text-books  are  sustained  by 
the  following  adjudicated  cases:  Glenn  v.  Bank,  70  N.  C, 
191;  Paton  v.  Colt,  (5  Mich.  505),  reported  in  72  Amer. 
Dec.,  p.  58;  Hay  v.  Ayling,  16  Ad.  &  Ellis  (side  page)  423; 
ValletN.  Parker,  6  "Wendell,  615;  OaU^.  National  Banh^ 
100  U.  S.  239,  249,  250;  Sondheim  v.  Gilbert,  (117  Ind.)  10 
Am.  St.  Rep.  28. 

In  the  case  of  Converse  v.  Foster,  32  Vt.  828,  cited  in  note 
4  to  Kent's  Commentaries,  supra.  Judge  Poland  says:  "The 
English  statute  against  usury  and  gaming  not  only  imposes  a 
penalty  for  such  illegal  acts,  but  expressly  declares  that  aU 
notes,  bills,  bonds,  and  other  securities  given  for  such  illegal 
consideration  shall  be  utterly  void.  All  the  cases  that  have 
been  cited,  and  all  that  can  be  cited,  so  far  as  we  know,  both 
English  and  American,  upon  this  subject,  turn  upon  this  very 
distinction  and  difference  between  the  statutes.  In  those 
cases  in  which  the  legislature  has  declared  that  the  illegality  of 
the  contract  or  consideration  shall  make  the  security,  whether 
bill  or  note,  void,  the  defendant  may  insist  on  such  illegality, 
though  the  plaintiff,  or  such  other  party  between  him  and  the 
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defendant,  took  the  bill  op  note,  bona  fid^^  and  gave  a  valu- 
able consideration  for  it.  Bat,  unless  it  has  been  so  expressly 
declared  by  the  legislature,  illegality  of  consideration  would 
be  no  defense  to  an  action  at  the  suit  of  a  honafide  holder  for 
value  without  notice  of  the  illegality." 

**If  the  statute  declares  a  security  void,"  says  Judge  Kod- 
man,  in  the  case  of  Glenn  v.  Bcmk^  70  N.  C.  191,  ''then  it 
is  void  in  whomsoever' s  hands  it  may  come.  If,  however,  a 
negotiable  security  be  founded  on  an  illegal  consideiation 
(and  it  is  immaterial  whether  it  be  illegal  by  common  law  or 
by  statute),  and  no  statute  %ay%  it  shaU  he  voidy  the  security  is 
good  in  the  hands  of  an  innocent  holder,  or  one  claiming 
through  him. 

''The  case  of  ffay  v.  Ayling^  above  cited,  is  a  notable  illus- 
tration of  the  diflference. 

"Gaming  securities  were  declared  void  by  9  Anne,  chap.  14, 
sec.  1,  and  it  was  held  that  they  were  void  in  the  hands  of  a 
honafde  innocent  endorsee.  The  Act  of  5th  and  6th  William, 
chap.  41,  sec.  1,  modified  the  act  of  Anne,  and  declared  they 
should  be  illegal.  The  court  held  that,  after  that  act,  they 
could  be  recovered  on  by  an  innocent  holder." 

Mr.  Justice  Story,  in  the  case  of  Fle^kner  v.  U,  S.  Ba/nk, 
8  Wheat.  308,  in  delivering  the  unanimous  opinion  of  the 
court,  says:  "The  statutes  of  usury  ot  the  States,  as  well  as 
of  England,  contain  an  express  provision  that  usurious  con- 
tracts shall  be  utterly  void;  and,  without  such  am,  enactment^ 
the  contract  would  be  validj  at  least  in  respect  to  persons  who 
are  stram^gers  to  the  usury. '^^ 

In  Vallet  v.  P anther ^  6  Wendell,  615,  Chief  Justice  Savage 
said:  "Wherever  the  statute  declares  notes  void,  they  are  and 
must  be  so  in  the  hands  of  every  holder;  but,  where  they  are 
adjudged  by  the  court  to  be  so,  for  failure  of,  or  the  illegality 
of  the  consideration,  they  are  void,  in  the  hands  of  the  origi- 
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nal  parties,  or  those  who  are  chargeable  with  or  have  had 
notice  of  the  consideration." 

In  Sondheim  v.  Gilbert  (117  [nd.  71),  10  Am.  St.  Hep. 
28,  Mitchell,  Judge,  says:  ''The  authorities  justify  the  state- 
ment that  a  defendant  may  insist  upon  the  illegality  of  the 
contract  or  consideration,  notwithstanding  the  note  is  in  the 
hands  of  an  innocent  holder  for  value,  in  all  those  cases  in  which 
he  can  point  to  an  express  declaration  of  the  legislature  that 
the  illegality  insisted  upon  shall  make  the  security,  whether 
contract,  bill  or  note,  void.  *  *  *  But,  imless  the  legis- 
latv/re  has  so  declared^  then  no  matter  how  iUegal  or  immoral 
the  consideration  may  be^  a  comm^erciai  note  m  the  hamds  of  an 
innocent  holder  for  value  will  be  held  valid  and  enforceoMe.^^ 
Citing  a  number  of  authorities. 

This  court  in  Bram^ch  v.  Commissioners  of  the  Sinking  Fund^ 
80  Va.  427,  says  that  a  note  in  the  hands  of  the  maker,  before 
delivery,  is  not  property,  nor  the  subject  of  ownership  as 
such;  that  it  must  be  issued,  or  delivered  by  the  maker  before 
any  one  can  become  the  bona  fide  holder  of  it.  This  ^iew  is 
not  in  conflict  with  the  position  taken  here,  where  the  question 
being  considered  is  the  difference  between  contracts  declared 
by  the  statute  to  be  void  and  those  declared  to  be  for  an 
illegal  consideration^  and  where  the  note  sued  on  was  issued 
and  delivered  by  the  maker.  Nor  are  the  aa thorites  quoted . 
to  sustain  the  conclusion  here  reached  in  conflict  with  the  view 
expressed  in  80  Va.  427. 

If  the  word  illegal  were  construed  to  mean  void^  as  con- 
tended for  by  the  learned  counsel  for  the  appellees,  the  change 
in  the  statute  would  be  meaningless.  A  glance  at  the  history 
of  the  statute  makes  it  clear  that  the  legislature  had  an  ob- 
ject in  its  change.  The  revisors  of  the  Code  of  1 849  recom- 
mended that  what  is  now  section  2818  should  be  adopted  by 
the  legislature.  The  legislature,  however,  refused  to  adopt 
the  report  of  the  revisois,  and  the  law  still  declared  all  usuri- 


Digitized  by  LjOOQIC 


Va.]  Lynchbukg  Nat'l  Bank  v.  Scott.  659 

Opinion.        • 

ous  contracts  void,  until  the  law  was  modified,  and  declared 
that  they  should  be  void  only  as  to  the  interest  in  excess  of 
Bix per  ceTit.  per  annum;  but  the  legislature  of  1874  declared 
that  it  should  be  deemed  to  be  for  an  illegal  consideration  as 
to  the  excess  beyond  the  principal  sum  loaned  or  forborne. 

Commercial  paper  has  ever  been  regarded  with  favor  by  the 
law,  and  in  view  of  its  growing*  importance,  and  its  universal 
convenience  in  the  affairs  of  men,  it  is  not  strange  that  the 
law-maker,  in  the  interest  of  wise  publib  policy,  should  desire 
to  exempt  such  paper,  in  the  hands  of  a  lonafide  holder  for 
value,  and  without  notice,  from  the  hazard  and  uncertainty 
to  which  it  was  subjected  by  the  law,  under  a  statute  which 
declared  the  usurious  contract  void.  But,  whatever  may 
have  been  the  motive  of  the  legislature  in  making  this  change, 
it  is  the  duty  of  the  court  to  enforce  the  law  as  it  is  made. 

And  it  IS  perfectly  clear,  upon  reason  and  authority,  that 
no  matter  how  illegal  the  consideration  may  be,  a  negotiable 
note  in  the  hands  of  a  honajide  holder  for  value  without  notice 
will  be  held  valid  and  enforceable. 

If  the  maker  of  a  negotiable  note  contests  the  right  of  one 
who  has  acquired  it  by  endorsement,  for  value,  before  ma- 
turity, and  without  notice  of  any  defense,  to  recover  of  him 
the  amount  of  the  note,  he  must,  to  prevail,  be  able  to  show 
a  statute  that  in  express  terms,  or  by  necessary  implication, 
declares  the  note  to  be  void. 

The  agreed  statement  of  facts  in  this  case  shows  that  the 
plaintiff  in  error  discounted  the  note  sued  on  before  maturity, 
and  in  the  due  course  of  business,  at  ^ix per  cent,  interest; 
that  the  plaintiff  in  error  had  no  notice  or  knowledge  when 
it  discounted  the  note  that  it  was  a  renewal  of  any  other  note, 
or  that  it  had  ever  theretofore  been  discounted  by  the  Bank 
of  Abingdon,  or  that  any  one  had  at  any  time  received  from 
the  defendants  in  error  usurious  interest  thereon. 

The  statute  (sec.  2818)  declaring  that  all  usurious  contracts 
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shall  be  deemed  to  be  for  an  illegal  eons-ideration  as  to  the 
interest,  instead  of  void^  as  formerly,  it  follows,  from  what 
has  been  said,  that  the  defendants  in  error  could  not  avail 
themselves  of  the  defens3  of  usury  to  defeat  the  plaintiff  bank 
of  its  recovery  of  the  note  sued  on,  or  any  part  thereof. 

The  judgment  of  the  Circuit  Court  being  in  conflict  with  this 
opinion,  it  must  be  reversed  and  set  aside,  and  thi^  court  will 
enter  such  judgment  as  the  said  Circuit  Court  ought  to  have 
entered. 


Bevebsed. 
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Norfolk  &  Western  Railroad  Company  v.  Johnson. 

July  11,  1895. 

1.  R AihROADB— Fencing  Roadbeds — Killing  Stock — Negligence. — A  railroad 
company  which  has  not  complied  with  the  provisions  of  section  1258 
of  the  Code  relating  to  fencing  its  roadbed,  is  liable,  to  the  owner  of  the 
land  for  the  value  of  his  stock  killed  by  its  engines  and  cars  within  the 
boundaries*  required  to  be  fenced,  though  such  stock  was  not  killed  by 
the  negligence  of  the  company  in  the  management  and  running  of  its 
engines  and  trains.  McOavock^s  AdmW  v.  Norfolk  &  WeMtem  H.  H. 
90  Va.  507,  approved. 

Error  to  a  judgment  of  the  Circuit  Court  of  Washington 
county,  rendered  October  9, 1894,  in  an  action  of  trespass  on 
the  case,  wherein  the  defendant  in  error  was  the  plaintiff, 
and  the  plaintiff  in  error  was  the  defendant. 

Affirmed. 
The  opinion  states  the  case. 

Fulkersoriy  Page  cfe  Hurt^  for  the  plaintiff  in  error. 

Daniel  Trigg  and  Jno.  W,  Price^  for  the  defendant  in 
error. 

Harbison,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  damages  for  the  careless 
and  negligent  kilhng  of  a  valuable  colt,  the  property  of  the 
plaintiff,  by  the  aefendant  company. 
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The  evidence  certified  shows  that  the  ^olt  mentioned  in  the 
declaration  was  the  property  of  the  plaintiff,  and  that  it  was 
killed  by  being  struck  by  the  locomotive  of  a  train  upon  the 
road  of  the  defendant  company ;  that  ^t  the  place  where  the 
animal  was  struck  and  killed  the  road  of  the  defendant  passes 
through  the  enclosed  lands  of  the  plaintiff;  that  the  road- 
bed of  the  defendant  company  was  not  fenced  at  this  point; 
that  there  was  at  said  point  no  cut  or  embankment  with 
sides  sufficiently  steep  to  prevent  the  passage  of  stock,  and 
that  the  place  is  not  in  an  incorporated  town  or  city,  or  in 
an  unincorporated  town.  The  proof  also  shows  that  the 
animal  in  question  was  a  very  fine  thoroughbred  mare, 
fully  worth  $500,  the  sym  for  which  the  jury  rendered  a  ver- 
dict. The  evidence  further  shows  that  the  animal  was  not 
killed  by  the  negligence  of  the  defendant  company  in  the 
management  and  running  of  its  train. 

The  only  question  presented  for  consideration  in  this  case, 
is  raised  by  the  following  instruction  offered  by  the  plaintiff 
in  error  and  refused  by  the  court: 

''The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  colt  in  question  was  killed  by  an  unavoid- 
able accident,  and  that  the  defendant  could  not  by  the  exer- 
cise of  ordinary  care  in  running  the  train  in  question,  have 
avoided  the  accident,  then  the  jury  should  find  for  the  de- 
fendant." 

This  instruction  ignores  entirely  the  negUgence  of  the  com- 
pany in  having  disregarded -the  express  mandate  of  the  law, 
that  it  should  cause  to  be  erected  along  its  line  and  on  both 
sides  of  its  road-bed,  through  all  enclosed  lands  or  lots,  law- 
ful fences,  and  assumes  that,  notwithstanding  its  default  in 
this  regard,  the  plaintiff  is  not  entitled  to  recover  if  the  com- 
pany has  been  guilty  of  no  neghgence  in  the  mere  running 
of  its  train.  The  instruction  was  properly  refused.  Section 
1261  of  the  Code,  which  provides  that,  ''In  any  action  or 
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suit  against  a  railroad  company  for  an  injury  to  any  property, 
on  any  part  of  its  track  not  enclosed  according  to  the  provi- 
sions of  this  chapter,  it  shall  not  be  necessary  for  the  claimant 
to  show  that  the  injury  was  caused  by  the  negligence  of  the  com- 
pany, its  employees,  agents,  or  servants,  *'  must  be  interpreted 
in  the  light  of  other  sections  in  chapter  52  of  the  Code  of 
1887,  from  which  it  is  taken.  As  we  have  already  seen,  sec- 
tion 1258  is  an  express  requirement  of  the  law  that  the  rail- 
road company  shall  fence  its  road-bed  on  both  sides  with  a 
lawful  fence.  There  are  certain  exceptions  to  this  positive 
mandate  set  forth  in  the  chapter  referred  to;  they  do  not, 
however,  affect  this  case. 

The  recent  case  of  McGa/vook^s  Adrtj^r  v.  iV^.  cfe  W.  R.  R, 
Co,^  90  Va.  507,  was  a  much  stronger  case  in  favor  of  the 
railroad  company  than  the  one  at  bar.  This  court  has,  in 
that  case,  interpreted  the  law  here  called  in  question,  and 
has  construed  it  adversely  to  the  plaintiff  in  error,  holding 
that  the  failure  of  the  company  to  erect  a  lawful  fence  as  re- 
quired by  the  statute,  makes  it  amenable  to  the  law  and  liable 
to  respond  in  damages  for  the  injury  to  or  killing  of  stock. 

The  case  at  bar  is  controlled  by  McOavocTc^a  Adm?r  v.  N. 
cfe  W,  R,  R,  Co.^  just  referred  to,  and  the  judgment  of  the 
Circuit  Court  must  therefore  be  affiimed. 

Affirbced. 
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Hughes'  Adm'b  v.  Patterson's  Ex'or. 
July  11,  1895. 

1.  Satisfaction — CoUalercd  Agreement  Partly  Performed — CompenaaHon, 
Where  a  debtor  has  agreed  to  do  a  collateral  thing  in  satisfaction  of  his 
bond  to  his  creditor,  and  dies  after  having  partially  performed  the 
agreement,  the  bond  should  not  be  treated  as  paid,  but  the  debtor  should 
have  credit  thereon  for  the  money  paid,  or  the  value  of  the  services 
rendered  in  pursuance  of  the  agreement. 

Appeal  from  a  decree  of  the  Circuit  Court  of  "Washington 
county,  pronounced  October  13,  1893,  in  the  chsoicery  suit 
of  Bya/rs  and  (mother  v.  Patterson* 8  Ex* ore. 

Reversed. 

The  opinion  states  the  case. 

Daniel  Trigg  and  A.  L.  Robinson^  for  the  appellant. 

Sdden  Longley^  for  the  appellee. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  for 
"Washington  county,  rendered  in  a  suit  brought  by  creditors 
of  S.  C.  Patterson,  deceased,  for  the  settlement  of  his  estate, 
and  to  enforce  the  payment  of  its  debts. 
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A  commissioner  was  appointed  to  take  an  account  of  the 
assets  of  the  said  estate,  its  liabilities,  and  their  priorities. 
Among  the  debts  which  were  asserted  before  the  commis- 
sioner taking  the  account  was  a  bond  for  $817.12,  executed 
by  the  decedent,  Patterson,  to  his  daughter  Harriet  Palmer, 
for  the  balance  due  from  him  as  her  guardian.  The  bond 
was  dated  the  20th  of  October,  1874,  and  was  subject  to 
two  credits  endorsed  upon  it,  one  as  of  June  6,  1876,  for 
$150,  the  other  for  $50  as  of  October  8,  1878.  It  ap- 
pears that  Mrs.  Palmer  had  been  divorced  from  her  husband, 
Thomas  Palmer,  prior  to  the  execution  of  the  bond,  and  had 
been  living  with  her  father  since  her  divorce,  up  to  the  time 
of  her  death,  which  occurred  in  December,  1879.  Immedi- 
ately prior  to  her  death  she  requested  her  father  to  take  her 
two  children  and  keep  them  for  what  he  owed  her.  This 
he  agreed  to  do.  Pursuant  to  this  request  of  his  daughter, 
the  father  kept  her  children  at  his  home,  and  clothed  and  fed 
them,  up  to  the  time  of  his  death,  which  occurred  in  June, 
1891.  The  bond  in  question  was  found  after  the  father's 
death,  in  a  drawer  which  he  kept  locked,  and  which  contained 
his  private  papers. 

It  was  taken  from  the  drawer  by  a  grandson  of  the  decedent, 
who  afterwards  became  the  husband  of  the  daughter  of  Mrs. 
Palmer,  and  without  the  knowledge  of  the  decedent's  widow, 
who  was  one  of  the  personal  representatives  and  had  posses- 
sion of  his  papers.  The  bond  was  laid  before  the  commis- 
sioner by  the  administrator  of  Mrs.  Harriet  Palmer,  deceased. 
The  commissioner  was  of  opinion  that  the  bond  was  not  a 
valid  debt  against  the  decedent's  estate,  and  reported  against 
it.  His  report  was  excepted  to  upon  this  point,  but  the  court 
overruled  the  exception  and  confirmed  his  report,  and  from 
that  decree  this  appeal  was  taken  by  the  administrator  of 
Harriet  Palmer  deceased. 

The  Circuit  Court  based  its  decree  upon  the  ground  that 
Vol.  xci — 84 
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there  was  aa  express  agreement  between  the  decedent  and 
his  daughter  that  he,  in  consideration  of  his  indebtedness  to 
her,  would  keep  and  raise  her  infant  children,  and  that  he  had 
fully  executed  this  engagement  as  to  the  grand-daughter,  and 
that  his  estate  was  still  discharging  the  duty  towards  the 
grandson,  who  was,  at  the  time  of  the  decedent's  death, 
twelve  years  of  age. 

The  evidence  in  the  cause  does  not  show  with  such  definite- 
ness  and  certainty  what  the  agreement  between  the  decedent 
and  his  daughter  was  as  would  enable  a  court,  if  it  were  other- 
wise a  proper  case  for  specific  performance,  to  specifically 
execute  it.  Nov  does  the  evidence  show  that  the  decedent 
performed  the  duties  imposed  by  it  upon  him,  giving  it  the 
most  liberal  construction  in  his  favor. 

Although  the  agreement  is  not  so  proved,  yet  there  is  no 
doubt  that  there  was  an  agreement  between  the  parties  which 
induced  the  decedent  to  take  and  keep  his  grand-children  at  his 
house,  and  to  feed  and  clothe  them,  and  to  take  possession  of 
his  daughter's  property  as  his  o^n.  Under  the  facts  of  the 
case,  the  services  rendered  by  the  decedent  for  his  daughter's 
children  could  not  be  considered  as  having  been  rendered  vol- 
untaiily,  or  because  of  the  relationship  which  existed  be- 
tween the  parties.  It  would  be  unjust,  we  think,  to  the 
grandchildren  to  deprive  them  of  the  whole  of  their  mother's 
estate  by  reason  of  the  agreement  referred  to  and  the  acts 
done  under  it;  and  it  would  be  equally  unjust  to  lefuse  com- 
pensation to  the  decedent's  estate  for  the  services  lender ed 
and  money  expended  by  him  upon  the  faith  of  such  agree- 
ment. 

In  ITinff  v.  Thoinpson^  9  Peters,  204,  the  agreement  be- 
tween the  parties  was  so  uncertain  that  it  could  not  be  speci- 
fically enforced,  but  the  evidence  in  the  cause  showed  that 
the  purchaser  of  the  property  under  the  indefinite  agreement 
took  possession  of  the  property  under  such  agreement,  acted 
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under  it,  and  expended  a  large  sum  of  money  upon  the  property 
otf  the  faith  of  the  contract.  In  that  case,  although  the  con- 
tract could  not  be  enforced,  the  Supreme  Court  was  of  opinion, 
and  so  decreed,  that  the  paity  expending  the  money  upon 
the  property  upon  the  faith  of  the  contract  was  entitled  to 
have  the  property  sold,  and  the  money  he  had  expended  upon 
it  repaid  to  him  out  of  the  proceeds  of  its  sale. 

This  seems  to  be  a  proper  case  for  the  application  of  the 
same  principle,  in  order  to  do  justice  between  the  parties. 
We  think  the  decedent's  estate  is  entitled  to  reasonable  com- 
pensation for  the  services  rendered  and  money  expended  by 
him  for  his  grandchildren  after  the  death  of  their  mother,  and 
up  to  the  time  of  his  death,  and  that  the  bond,  or  money  due 
from  him,  which  is  evidenced  by  the  bond,  should  be  charged 
with  its  payment,  and  that  the  balance  thereof,  if  any, 
should  be  paid  according  to  its  priority  out  of  the  decedent's 
estate. 

Instead,  therefore,  of  confirming  the  commissioner's  report, 
rejecting  appellant's  debt,  the  Circuit  Court  ought  to  have 
recommitted  the  report  upon  that  point,  with  direction  to  its 
commissioner  to  give  notice  to  the  parties,  and  ascertain  what 
would  be  a  reasonable  compensation  to  the  decedent's  estate 
for  the  services  rendered  and  money  expended  by  him  in  keep- 
ing and  caring  for  his  daughter's  children  from  the  time  of 
her  death  until  his  death,  taking  into  consideration  the  value 
of  their  services  to  him  during  that  period,  to  credit  that 
sum  upon  the  bond  in  question,  and  repoit  the  balance  thereof, 
if  any,  as  a  debt  against  the  decedent's  estate  according  to 
its  priority. 

The  decree  complained  of  must  be  reversed,  and  the  cause 
remanded  to  the  Circuit  Court  to  be  proceeded  in  there  accord- 
ing to  law,  and  in  conformity  with  the  opinion  of  this  court. 

Reversed. 
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Norfolk  &  Western  Eailroad  Company  v.  Brown,  by  ac. 

July  11,  1895. 

1.  Master  and  Servant — Safe  Machinery — Mismatched  Couplings  not  KegU- 

gence  per  se. — A  master  is  bound  to  observe  all  the  care  which  the  exi- 
gencies of  the  situation  reasonably  require  in  furnishing  macl^inery 
adequately  safe  to  be  used  by  the  servant.  But  the  use  of  cars  of  une- 
qual heights  and  mismatched  couplings  in  the  same  train  is  not  negli- 
gence per  se  in  furnishing  safe  machinery. 

2.  Negligence — Proximaie  Cause — Fellow  Servant. — ^The  proximate  cause  of 

the  injury  in  this  case  was  the  negligent  driving  back  of  the  tndn  a 
second  time  by  the  engmeer  or  fireman  of  the  train,  who  were  the 
fellow-servants  of  the  brakeman  injured,  and  hence  the  company  is  not 
liable. 

3.  Negligence — How  Proved — Burden  of  Proof. — Negligence  may  be  proved 

by  circumstantial  evidence  as  well  as  by  direct  testimony,  but  the  bur- 
den of  proof  is  on  the  party  alleging  the  negligence.  The  evidence  in 
this  case,  considered  as  on  a  demurrer  to  the  evidence,  fails  to  establish 
the  negligence  of  the  defendant. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of 
Roanoke,  rendered  September  15.  1894,  in  an  action  of  tres- 
pass on  the  case  wherein  the  defendant  in  error  was  the  plain- 
tiff, and  the  plaintiff  in  error  was  the  defendant. 

lieversed. 
The  opinion  states  the  case. 

WattSj  Robertson  <&  Robertson^  for  the  plaintiff  in  error. 
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Marshall  McCormick^  Soy  B.  Smith  and  J.  Thompson 
Brown^  for  the  defendant  in  error. 

Buchanan,  J. ,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court 
of  the  city  of  Eoanoke,  in  favor  of  Hugh  Brown  against  the 
Norfolk  and  Western  Eailroad  Company  for  the  sum  of 
$10,000. 

It  appears  from  the  record  that  the  plaintiff,  who  was 
about  nineteen  years  of  age,  was  employed  by  the  defendant 
company  on  the  15th  of  September,  1891,  as  a  brakeman  on 
the  yards  of  the  defendant  company  at  Eoanoke  city.  The 
crew  of  hands  with  which  he  was  wormng  was  engaged  chiefly 
in  coupling  and  uncoupling  cars,  and  in  shifting  them  for  the 
purpose  of  making  up  trains.  On  the  15th  of  October,  one 
month  after  he  commenced  work,  whilst  engaged  in  uncoup- 
ling cars,  his  arm  was  so  injured  that  it  had  to  be  amputated 
above  the  elbow.  It  further  appears  that  he  was  under  the 
control  of  the  yardmaster  (who  it  was  admitted  in  aigument, 
was  the  vice-piincipal  of  the  defendant  company),  and  that 
on  the  day  he  was  injuied,  whilst  engaged  in  his  usual  em- 
ployment, he  went  up  the  yard  upon  the  engine  with  the 
yardmaster,  engineer,  and  fireman,  to  shift  some  cars  to 
make  up  a  freight  train.  When  the  engine  reached  a  point 
opposite  the  cars  which  were  to  be  shifted,  the  yardmaster 
ordered  him  to  get  oflf  the  engine,  go  over  to  the  train,  and 
cut  loose  two  of  the  cars  that  were  to  be  shifted;  that  the 
cars  in  a  train  on  the  yard  were  generally  kept  '*taut,"  or 
tight,  to  prevent  the  coupling  pins  from  being  stolen.  In 
order  that  the  plaintiff  might  be  able  to  cut  the  cars  loose  as 
directed,  it  was  necessary  for  the  couplings  to  be  slacked,  by 
backing  the  train.  Before  going  between  the  cars,  the  plain- 
tiff gave  the  signal  to  the  yardmaster,  who  was  some  eight 
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cajrs  nearer  the  engineer,  to  back  the  train.  The  yard- 
master  repeated  the  signal,  and  the  cars  were  backed,  but 
not  far  enough  to  loosen  the  coupling  pins.  The  plaintiff 
then  went  between  the  cars,  attempted  to  take  out  one  coup- 
ling pin,  b'lt  was  unable  to  do  so,  and  turned  to  take  out  the 
other.  Whilst  attempting  to  get  out  this  pin,  and  when  it 
was  about  one-thiid  of  the  way  out,  the  train  came  back, 
caught  his  arm  between  the  dead  blocks  or  bumpers,  and, 
whilst  his  arm  was  so  fastened,  the  cars  moved  back  about  a 
car-length,  when  the  train  slacked  up,  and  his  arm  was  re- 
leased. The  record  shows  further  that  the  cars  which  the 
plaintiff  was  attempting  to  uncouple,  when  injured,  were  of 
different  heights,  and  the  coupling  was  what  is  known  as  a 
mismatched  coupling;  and  that  the  difficulty  in  pulling  out 
the  coupling  pin  was  caused  by  the  lear  car  pressing  down 
the  link  with  which  the  oars  were  coupled  and  causing  it  to 
hang  against  the  coupling  pin;  that  the  cars  which  made  up 
the  train  came  from  various  roads,  with  various  kinds  of  draw- 
heads,  couplings,  etc. ;  that  the  i  laintiff  had  never  seen  a  mis- 
matched coupling  before  that  one,  and  that  he  only  noticed 
that  this  one  was  mismatched  a  few  seconds  before  the  acci- 
dent happened.  It  further  appeared  that  if  the  couplings  had 
not  been  mismatched  there  would  have  been  no  diBBcuIty  in 
uncoupling  them;  that  the  plaintiff,  prior  to  his  employment 
with  the  defendant  company,  had  worked  one  month  in  the 
machine  shops  at  Eoanoke,  and*  four  months  as  a  brakeman 
on  a  mixed  train  on  the  Warrenton  branch  of  the  Richmond 
and  Danville  Kailroad;  and  that  the  plaintiff's  engagement 
with  the  defendant  company  was  with  the  knowledge  and 
consent  of  his  parents. 

The  plaintiff  bases  his  right  to  recover  upon  two  giounds: 
First.    That  the  defendant  company  was  negligent  in  re- 
quiring him  to  uncouple  cars  of  unequal  height,  with  mis- 
matched couplings,  without  informing  him  of  the  increased 
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danger  which  he  would  incur  in  the  performance  of  that 
duty. 

Second.  That  the  yardmaster,  who  had  entire  control  of 
the  railroad  yard,  and  who  was  admitted  to  be  the  vice-princi- 
pal of  the  defendant  company,  ordered  the  train  to  be  moved 
back  the  second  time  when  the  plaintiflf  was  injured,  without 
warning  to  or  signal  from  him,  and  whilst  he  was  between 
the  cars,  endeavoring  to  uncouple  them. 

The  first  ground  of  negligence  relied  on  involves  the  ques- 
tion whether  the  use  of  cars  of  unequal  height  and  mismatched 
couplings,  is  per  se  negligence  in  the  company,  for  which  it 
must  answer  in  damages  to  its  employees  if  injury  results  to 
them  therefrom  in  the  performance  of  their  duties. 

It  is  \i  ell  settled  that  the  master,  whether  a  natural  or  an 
artificial  person,  although  he  is  not  to  be  held  as  guaranteeing 
the  absolute  safety  or  perfection  of  his  machinery,  appliances, 
or  other  apparatus  provided  for  the  use  of  his  servants,  must  ob- 
serve all  the  care  which  the  exigencies  of  the  situation  reason- 
ably require  in  furnishing  instrumentalities  adequately  safe. 
Mc Kinney  on  FeUow  Seivants,  sec.  24;  Wood's  Law  of 
Master  and  Servant,  sec.  329. 

There  was  no  defect  in  either  of  tht?  cars  which  the  plaintiflf 
was  uncoupling  when  injui  dd.  They  were  of  different  heights, 
and  for  that  cause  their  couplings  were  mismatched,  but  the 
difference  in  the  height  of  the  cars  was  not  so  great  that  the 
bumpers  on  the  cars  missed  each  ether  when  drawn  together 
for  the  purpose  of  coupling  or  uncoupling  them;  but  the 
bumpers  of  one  struck  the  bumpers  of  the  other,  and  pre- 
vented the  cars  from  coming  any  nearer  than  if  the  cars  had 
been  of  the  same  height.  The  record  also  shows  that  thou- 
sands of  cars  are  carried  over  the  defendant's  road  from  all 
parts  of  the  country,  to  and  from  its  yards  at  Koanoke. 

To  hold  that  a  railroad  company  was  negligent  in  supply- 
ing safe  and  suitable  machinery  to  its  servants  unless  every 
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car  in  a  train  was  of  the  same  height,  would,  in  our  opinion, 
be  requiring  an  extraordinary  degree  of  care  on  its  part.  The 
eflfect  of  such  a  requirement  would  be  to  compel  such  com* 
pany  to  have  all  its  own  cars  changed  to  or  made  the  same 
height,  or  to  have  only  cars  of  the  same  height  placed  in  the 
same  train.  It  would  also  be  required  tc  have  the  railroad 
companies  whose  cars  pass  over  its  line  make  their  cars  of 
the  same  height,  or  put  only  those  of  the  same  height  in  the 
same  train,  or  transfer  aU  freight  at  its  terminal  points  to 
other  cars,  or  cease  to  do  business  with  connecting  lines. 

Such  a  rule  would  be  impracticable  as  weU  as  expensive 
and  burdensome  to  the  railroad  company,  and  would  require 
the  company  to  exercise  not  reasonable,  but  extraordinary 
care  in  supplying  and  maintaining  suitable  machinery  and  in- 
strumentalities to  its  servants  in  the  performance  of  the  work 
required  of  them,  and  that  too,  when  the  defect  complained 
of  was  obvious  and  patent,  and  could  be  seen  as  easily  by 
them  as  by  the  master. 

But,  even  if  it  was  negligence,  as  we  do  not  think  it  was,  in 
the  defendant  company  under  the  facts  in  this  case,  to  have 
cars  in  the  same  train  of  unequal  height,  with  mismatched 
couplings,  we  do  not  think  that  such  defect  was  the  proximate 
cause  of  the  plaintiff's  injury. 

The  mismatched  couplings  furnished  an  occasion  for  un- 
coupling the  cars  in  a  slower  way  than  if  they  had  not  been 
mismatched,  but  there  was  no  risk  of  any  injury  from  such 
delay  whilst  the  cars  were  standing  still.  It  was  the  negli- 
gence in  driving  back  the  train,  and  not  the  mismatched  coup- 
lings, which  was  the  direct,  proximate  cause  of  the  injury. 
The  failure  to  have  the  cars  of  equal  height  and  the  driving 
back  of  the  train,  were  distinct  and  independent,  and  had  no 
connection  with  each  other;  the  failure  to  have  cars  of  equal 
height  being  but  the  remote  cause,  whilst  the  act  of  negU- 


Digitized  by  LjOOQIC 


Va.]  Norfolk,  &c.,  R.  Co.  v.  Brown.  678 

Opinion. 

gence  in  driving  the  train  hack  was  the  proximate  cause 
within  the  meaning  of  the  cases. 

*  Mr.  Cooley  states  the  doctrine  as  follows:  ''If  an  injury 
has  resulted  from  a  certain  wrongful  act  or  omission,  but 
only  through  cr  by  means  of  some  intervening  cause,  from 
which  last  cause  the  injury  follows  as  a  direct  and  immediate 
consequence,  the  law  will  refer  the  damages  to  the  last  or 
proximate  cause,  and  refuse  to  trace  it  to  that  which  is  re- 
mote." Cooley  on  Torts,  page  73.  Pease's  Adm^r  v.  Ghio. 
i&  North  West.  R.  R.  Go.,  11  Am.  &  Eng.  R.  R.  Cases, 
527. 

Having  reached  the  conclusion  that  the  proximate  cause  of 
the  plaintiff's  injury  was  the  grossly  negligent  act  of  driving 
the  train  back  a  second  time  whilst  the  plaintiff  was  between 
the  cars  uncoupling  them,*  the  question  arises:  Was  that  act 
the  act  of  the  master,  or  the  act  of  the  fellow  servant  ? 

And  upon  the  auswer  to  this  question  depends  the  right  of 
the  plaintiflf  to  recover  in  this  view  of  the  case. 

The  record  shows  that  the  engineer  and  fireman  were  on 
the  engine  when  the  injury  to  the  plaintiflf  was  done.  It 
shows,  and  it  is  admitted,  that  if  the  train  w»s  backed  a 
second  time,  it  must  have  been  done  by  one  of  them ;  but  the 
plaintiflf  insists  that,  whilst  it  is  true  that  the  engineer  or 
fireman  did  so  move  the  train,  they  were  ordered  to  do  so  by 
the  yardmaster,  the  vice-principal.  If  the  yardmaster  ordered 
the  train  to  be  moved  back  a  second  time,  the  defendant 
company  is  clearly  responsible  for  the  injury  done. 

It  appears  that  the  yardmaster  was  on  the  yard;  that  he 
ordered  the  plaintiflf  to  uncouple  the  cars  where  he  was  in- 
jured ;  and  that  he  repeated  the  signal  of  the  plaintiflf  to  move 
the  train  back  the  first  time,  and  before  the  plaintiflf  went 
between  the  cars,  but  there  is  no  evidence  whatever  that  he 
afterwards  gave  any  signal,  or  directed  the  train  to  be  moved 
back  until  after  the  plaintiff  was  injured. 
Vol.  xoi — 85 
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It  is  claimed  by  the  plaintiif 's  counsel  that  the  failure  of 
the  defendant  company  to  cq,ll  the  yardmaster  as  a  witness, 
and  its  failure  to  pro^e  by  the  engineer,  fireman,  and  brake- 
man,  who  were  called  as  witnesses,  that  the  yardmaster  did 
not  order  the  train  to  be  backed  a  second  time,  together  with 
the  fact  that  he  was  on  the  yard  and  ordered  the  uncoupling 
to  be  done,  and  repeated  the  signal  for  the  train  to  be  moved 
back  the  first  time,  are  suflBlcient  grounds  upon  which  to  base 
a  presumption  that  he  did  order  the  train  to  be  moved  back 
a  second  time.  The  burden  rested  upon  the  plaintiff  to  show- 
that  his  injury  resulted  from  the  defendant's  wrongful  act. 
That  fact  must  have  been  proved  before  he  was  -entitled  to 
recover.  It  is  not  necessary  that  negligence  shall  be  proved 
by  direct  evidence.  It  can  be  proved  by  circumstantial  evi- 
dence, as  any  other  fact,  but  the  circumstances  relied  on 
wholly  fail  to  prove  the  fact  in  question. 

The  engineer,  fireman,  and  brakeman,  called  as  witnesses, 
denied  that  the  train  was  moved  back  a  second  time  at  all. 
The  fact  that  the  defendant  did  not  prove  by  the  engineer, 
fireman,  or  brakeman,  when  on  the  stand,  that  the  yard- 
master  had  not  ordered  the  train  moved  back  the  second  time, 
when  they  denied  that  it  had  been  so  moved,  and  the  fact 
that  the  defendant  did  not  call  the  yardmaster  to  prove  that 
he  did  not  order  the  train  back  a  second  time,  when  there 
was  no  evidence  whatever  that  he  had  done  so,  are  not  cir- 
cumstances which  prove,  or  even  tend  to  prove,  that  he  had 
ordered  the  train  to  back  a  second  time.  There  was  no  proof 
whatever  that  the  yardmaster  ordered  the  train  to  be  so 
moved,  and,  in  the  absence  of  such  proof,  it  was  not  incum- 
bent upon  the  defendant  company  to  prove  that  no  such  order 
had  been  given. 

The  evidence  in  this  case,  considering  it  as  on  a  demurrer 
to  evidence,  does  net  show  that  the  defendant  company  failed 
to  exercise  ordinary  care  in  supplying  and  maintaining  suit- 
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able  machinery  and  instrumentalities  for  the  performance  of 
the  work  required  of  the  plaintiff.  But  if  such  machinery 
and  instrumentalities  had  been  defective,  the  evidence  shows 
that  the  proximate  cause  of  the  injury  done  was  the  negligent 
act  of  a  fellow  servant.  In  this  view  of  tne  case,  it  becomes 
unnecessary  to  consider  the  question  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negligence  in  placing  his 
arm  between  the  dead  blocks  oi  bumpers  of  the  cars  when 
uncoupling  them,  and  having  it  between  them  when  it  was 
crushed  by  the  backing  of  the  train. 

The  judgment  of  the  trial  court  must  be  reversed,  the  ver- 
dict set  aside,  and  a  new  trial  awarded,  to  be  had  in  accord- 
ance with  this  opinion. 

Reversed. 
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Ward's  Adm'r  v.  Cornett  and  Others. 
July  11,  1895. 

Absent,  Buchanan,  J. 

» 

1.  UsuKY — PendUy — Abovfi  Legal  Rate  After  Maturity. — A  bond  payable  more 

than  two  years  after  date,  without  interest  till  maturity,  but  with  in- 
terest at  eight  per  cent  per  annum  after  maturity,  is  not  usurious  on  its 
fjEuse.  The  excess  above  the  legal  rate  is  regarded  as  a  penalty,  and  not 
as  usury.  A  deed  of  trust  to  secure  such  bond,  given  after  ite  maturity, 
and  extending  the  time  of  payment  thereof,  is  not  usurious,  but  fur- 
nishes security  for  the  bond  and  only  legal  interest  thereon  until  paid. 

2.  UsuBY — QuaH  Penal  Offense — Proof  to  Establish. — A  debt  to  be  usurious 

must  be  so  in  the  beginning.  It  cannot  be  made  so  by  subsequent 
events.  Where  the  debtor,  by  punctual  payment  of  the  debt,  may  re- 
lieve himself  of  the  illegal  interest  stipulated  for,  it  is  not  usury.  Usury 
is  a  quasi  penal  offense,  and,  to  avail  as  a  defense,  must  be  established 
beyond  a  reasonable  doubt. 

3.  VsimY—Bill  to  Discover — Effect  of  Answer. — ^Where  the  debtor  calls  on 

the  creditor  to  answer  under  oath  and  discover  usury,  the  answer  of  the 
creditor  under  oath,  when  responsive  to  the  bill,  must  be  accepted  as 
true,  in  the  absence  of  other  evidence  sufficient  to  overcome  such 
answer. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Grayson 
county,  pronounced  April  14,  1894,  in  a  suit  in  chancery 
wherein  appellants  and  others  were  the  complainants,  and 
appellees  and  others  were  the  defendants. 

Affir7ned. 
The  opinion  states  the  case. 


Digitized  by  VjOOQIC 


Va.]  Ward  v.  Cornbtt.  677 

Opinion. 
Walker  db  Caldwdl^  for  the  appellants. 

Robert  Crockett^  for  the  appellees. 

RiELY,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  presented  by  the  appeal  is  whether  the 
bond  executed  by  B.  E.  Ward  to  E.  Mallisse  Comett  on  July 
1,  1878,  for  $1,275,  is  usurious  or  not. 

It  reads  as  follows: 

*^July  1,  1878. 
$1,275. 

On  or  before  the  first  day  of  October,  1880,  I  promise  to 
pay  E.  Mallisse  Cornett  or  order,  one  thousand  two  hundred 
and  seventy-five  dollars,  lawful  money,  without  plea  or  off- 
set, for  value  received,  rate  of  interest  agreed  to  be  eight  per 
cent,  per  annum  after  first  day  of  October,  1880,  until  paid, 
and  1  hereby  waive  the  benefit  of  my  homestead  exemption 
as  to  the  payment  of  this  debt. 

Witness  my  hand  seal.  B.  E.  Ward.  [Seal]." 

On  October  28,  1878,  B.  E.  Ward  conveyed  two  hundred 
acres  of  his  land  by  deed  of  trust  to  secure  the  above  bond. 
It  was  provided  in  the  deed  of  trust  that  if  he  failed  to  pay 
the  bond  by  the  first  of  October,  1880,  then  the  trustee,  upon 
the  direction  of  the  obligee  in  the  bond,  should  sell  the  land  to 
pay  the  debt. 

It  was  further  secured  by  a  second  deed  of  trust,  along 
with  another  bond  for  $975,  to  F.  K.  Cornett,  bearing  date 
May  15,  1880,  and  payable  one  day  after  date,  on  800  acres 
of  land,  which  included  the  200  acres  conveyed  in  the  first 
deed.     The  second  deed  bore  date  October  25,  1880. 

The  trustee,  after  the  death  of  B.  E.  Ward,  was  proceed- 
ing, at  the  request  of  the  beneficiary,  to  seU  the  land  to  pay 
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saia  bonds,  when  the  administrators  of  the  decedent  and  his 
heirs  at  law  filed  a  bill  to  enjoin  the  sale.  In  their  bill  they 
charged  that  the  debts  secured  by  the  deeds  of  trust  were 
usurious,  and  called  upon  F.  R.  Cornett  and  E.  Mallisse  Cor- 
nett  to  discover,  under  oath,  the  rate  of  interest  called  for  in 
the  bonds,  and  the  rate  of  interest  agreed  to  be  paid  by  B.  E. 
Ward,  whether  specified  on  the  face  of  the  bonds  or  agreed 
verbally  to  be  paid  for  the  moneys  lent  to  him ;  in  what  man- 
ner the  amount  specified  in  each  bond  was  made  up;  and 
whether  any  device,  either  directly  or  indirectly,  was  resorted 
to  by  which  interest  in  excess  of  the  legal  rate  was  charged 
or  agreed  to  be  paid  for  the  loan  or  forbearance  of  the  money 
specified  in  the  said  bonds.  They  were  also  called  upon  to 
state  what  payments,  if  any,  had  been  made  on  the  bonds, 
or  either  of  them. 

There  is  nothing  in  the  record  or  in  the  answers  to  the 
bill  to  indicate  usury  in  the  bond  of  $975,  or  in  another  bond 
for  $1,000,  secured  by  deed  of  trust  on  land  of  B.  E.  Ward, 
and  referred  to  in  the  record,  and  they  may  be  dismissed  from 
further  consideration. 

The  answer  of  F.  R.  Comett  and  E.  Mallisse  Cornett  was 
specific  and  positive  as  to  the  bond  for  $1,275,  and  was  based 
upon  personal  knowledge.  They  stated,  in  substance,  that 
the  consideration  of  the  bond  was  $1,125,  cash  lent  to  B.  E. 
Ward  on  July  1,  1878,  of  which  amount  the  sum  of  $250  be- 
longed to  E.  Mallisse  Cornett,  to  whom  the  bond  was  made 
payable,  and  the  residue  to  F.  R.  Cornett,  to  whom  she 
assigned  it  for  value  on  January  1,  1880. 

They  further  answered  that  B.  E.  Ward  thought  at  first 
that  he  could  repay  the  loan  promptly  at  the  end  of  two  years 
but,  to  suit  his  convenience  and  to  enable  him  to  sell  his 
cattle  in  the  fall  of  1880,  he  asked  that  three  months  longer 
might  be  given  him  for  that  purpose,  so  that,  with  the  pro- 
ceeds of  the  sale  of  his  cattle  then  to  be  made,  he  would  more 
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surely  be  able  to  pay  the  money;  that  the  interest  on  $1,125 
at  six  per  cent,  per  annum  for  two  years  and  three  months,  to- 
wit:  from  July  1,  1878,  to  October  1,  1880,  was  then  calcu- 
lated, and  found  to  be  $151.87,  which  added  to  $1,125,  made 
$1,276.87;  but,  to  make  the  bond  for  even  money,  the  sum 
of  $1.87  was  dropped  and  the  bond  drawn  for  $1,275;  that 
the  rate  of  interest  agreed  to  be  paid  was  »ix  per  cent,  per 
annum  only ;  and  that,  it  being  understood  and  agreed  that 
the  bond  should  be  paid  at  maturity,  it  was  further  agreed, 
by  way  of  penalty  only,  in  order  to  secure  its  prompt  payment 
at  maturity,  that  after  maturity  it  should  bear  eight  per  cent. 

It  was  denied  in  the  answers  that  any  payments  had  been 
made,  except  $35.15,  paid  on  a  tax-ticket  on  November  29, 
1883,  and  credited  on  December  13,  1883,  on  the  bond  for 
$975;  and  the  sum  of  $100,  paid  December  5,  1889,  and 
credited  on  the  bond  for  $1,275. 

The  bond  itself,  the  deeds  of  trust  made  to  secure  it,  and 
which  have  been  already  referred  to,  and  the  answer  of  F.  R. 
Cornett  and  E.  Mallisse  Cornett,  constitute  the  entire  evidence 
bearing  on  the  controversy. 

It  was  stated  by  the  complainants  in  the  bill,  that  they  had 
no  means  of  proving  the  alleged  usury  except  by  a  discovery 
from  the  defendants,  and  by  calling  for  the  discovery  they 
ma'le  it  evidence  upon  the  matter  in  issue.  The  answer 
wholly  denies  the  usury.  It  was  directly  responsible  to  the 
special  interrogatories  of  the  bill,  and  the  whole  of  it  is  to  be 
taken  as  evidence  for  the  defendant's. 

Morrison^ 8  Ex^ or8  ^ .  Gruhb^  23  Gratt.  342;  Fant  v.  Miller 
cfe  Mayhew,  17  Gratt.  187;  Carbin  v.  MiUs,  19  Gratt.  438, 
466;  Shurtz  et  als.  v.  Johnson  et  als.^  28  Gratt.  657;  BeU  cfe 
wife  V.  Moon,  79  Va.  341 ;  Thompson  v.  Clark,  81  Va.  422 ; 
4  Minor's  Inst.,  Pt.  2,  p.  1191;  Story's  Eq.  J.  sec.  1528;  and 
3  Greenleaf  on  Ev.,  sec.  289. 

It  was  claimed  by  counsel  for  the  appellants  that  the  bond 
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on  its  face  disclosed  the  usury ;  and  they  therefore  argued  that, 
upon  the  principle  that  parol  evidence  cannot  be  received  to 
vary  a  written  contract,  no  averment  to  contradict  the  bond 
could  be  received  or  considered;  and  furthermore,  that  all  the 
statements  of  the  answer  in  regard  to  the  bond,  after  its  pro- 
duction, constituted  new  and  aflBrmative  matter,  and  could  not 
operate  as  evidence  without  being  proved  as  any  other  fact. 

Whether  the  rule  of  evidence  thus  invoked  is  applicable  to 
a  contract  of  this  kind  (Browne  on  Parol  Ev.,  sec.  36 ;  Thomp- 
son V.  Clark^  81  Va.  422;  CampheU  v.  Skidds^  6  Leigh  517; 
3  Parsons  on  Contracts,  110;  Beete  v.  Bidgood^  7  Barn.  & 
Cress.  453;  7  "Wait's  Actions  and  Defenses,  611,  sec.  5;  Whar- 
ton on  Ev.  sec.  1044;  and  Tyler  on  Usury,  108-109),  need 
not  be  decided,  for  it  is  to  be  ob^rved  that  the  bond  on  its 
face  does  not  bear  interest  for  two  years  and  three  months 
from  its  date.  It  is  only  after  it  matures  that  any  interest  is 
provided  for.  The  answer,  then,  in  disclosing  the  facts  of 
the  transaction  in  its  inception,  and  stating  the  consideration  of 
the  bond,  and  that  only  legal  interest  entered  into  it,  in  nowise 
contradicts  the  terms  of  the  bond.  And  all  the  statements 
of  the  answer  respecting  the  loan  and  execution  of  the  bond 
being  directly  responsive  to  the  interrogatories  of  the  bill, 
they  are  to  be  treated  as  evidence  in  the  cause.  And,  being 
so  treated,  under  the  rule^of  law,  in  the  absence  of  other  evi- 
dence to  overcome  the  answer,  which  is  the  case  here,  the 
charge  of  usury  is  wholly  refuted. 

The  deed  of  trust  by  which  the  bond  was  originally  secured 
authorizes  an  immediate  sale  of  the  land,  if  the  debt  is  not 
paid  when  it  falls  due.  It  is  evidence  that  prompt  payment 
of  the  debt  at  maturity  was  contemplated  by  the  parties.  This 
fact,  taken  in  connection  with  the  unusual  ana  peculiar 
character  of  the  bond  in  not  stipulating  for  any  interest  until 
it  fell  due  at  a  fixed  period  in  the  future  of  considerable  dura- 
tion, and  in  providing  for  a  greater  than  legal  rate  of  interest 
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after  its  maturity,  shows  that  this  illegal  rate  of  interest  was 
affixed  as  a  penalty  to  secure  the  prompt  payment  of  the  debt, 
and  is  not  usury.  And  tbis  bond  has  to  be  so  construed  and 
treated.  A  debt,  to  be  usurious,  must  be  so  in  the  beginning. 
It  cannot  be  made  so  by  subsequent  events.  An  usurious 
agreement  is  one  to  pay  originally  a  greater  rate  of  interest 
than  the  law  allows.  If  the  obligor  had  paid  the  debt  when 
the  bond  became  due,  he  would  not  have  incurred,  even  under 
the  literal  terms  of  the  bond,  any  liability  to  pay  the  illegal 
interest  stipulated  for  after  its  maturity.  Where  the  debtor, 
by  a  punctual  payment  of  the  debt,  may  thus  relieve  himself 
and  avoid  the  payment  of  the  illegal  interest  stipulated  for,  it 
is  not  usury.  2  Minor's  Inst.  (4rth  edit.),  438;  Pollard  v. 
Baylors^  6  Munf.  433;  Gra/oes  v.  Graves^  1  Wash.  (Va.)  1; 
Scott  V.  Hoyd^  4  Peters,  205;  Ldwrence  v.  Coles^  13  111.  577- 
79;  Oower  v.  Carter^  66  Am.  Dec.  71;  Tyler  on  Usury,  96, 
213,  214,  215,  217;  and  Parsons  on  Contracts,  117,  and  note 

It  was  further  argued  that  in  the  deed  of  trust  of  October 
26, 1880,  which  was  made  to  secure  the  debt  of  $975,  and  also 
to  secure  further  the  debt  of  $1,275,  an  extension  of  time  from 
October  1, 1880,  to  December  1,  1886,  was  given,  and  the  debt 
in  question,  including  the  illegal  interest  stipulated  for  after  its 
maturity,  provided  for.  But  the  provisions  of  the  deed  do 
not  sustain  this  view.  The  eight  per  cent,  interest  provided 
for  in  the  bond  being  a  penalty,  the  bond,  if  not  paid  at 
maturity,  would  only  bear  legal  interest  until  paid ;  and  this, 
we  have  no  doubt,  is  the  purport  of  the  deed  of  trust. 

It  was  provided  as  to  both  debts  that  the  grantor  should 
^'remain  in  quiet  and  peaceable  possession  of  the  land  until  the 
1st  day  of  December,  1886,  after  which  time,  if  default  be 
made  in  the  payment  of  the  debt  of  $975,  with  interest 
thereon  as  aforesaid,  and  also  of  the  other  debt  herein  further 
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secured,  with  interest  from  the  1st  day  of  October,  1880, 
thereon,"  the  trustee,  if  requested,  should  sell  the  land. 

The  proper  interpretation  of  this  language,  as  it  does  not 
specify  any  rate  of  interest,  must  be  that  both  bonds  are  to 
bear  only  legal  interest.  In  the  last  clause  of  the  deed,  where 
it  is  directed  how  the  proceeds  of  sale,  in  the  event  of  sale, 
shall  be  applied,  the  language  is  that  after  paying  the  debt  of 
$975,  ''with  legal  interest  thereon,  as  aforesaid,"  the  balance, 
if  any,  is  to  be  applied  to  the  payment  of  the  ''principal  and 
interest  on  the  other  debt,  herein  further  secured  as  afolresaid." 
The  insertion  of  the  word  "legal"  with  respect  to  the  interest 
to  be  paid  on  the  one  debt,  and  its  omission  as  to  the  interest 
to  be  paid  on  the  other  debt,  was  relied  on  in  argument  as 
proof  of  a  discrimination  in  the  rate  of  interest  on  the  two 
debts,  and  of  an  intention  to  provide  for  eight  per  cent,  in- 
terest on  the  debt  for  |J1,276.  "Wo  do  not  think  that  this  is 
a  legitimate  construction  of  the  language  used.  The  insertion 
of  the  word  "legal"  in  the  one  case,  and  its  omission  in  the 
othei,  wfis  not  intended  to  make  any  distinction  in  the  rate 
of  interest  to  be  paid,  and  does  not  have  such  effect.  Only 
legal  interest  in  the  case  of  each  debt  was  provided  for. 
Where  interest  is  stipulated  for,  and  no  particular  rate  is 
reserved,  it  must  be  construed  to  mean  legal  interest  only. 
A  court  would  not  be  justified  in  inserting  in  a  'vriting  by 
construction  an  illegal  rate  of  interest,  such  as  eight  ^?^  cent. 
in  this  case,  where  no  particular  rate  of  interest  was  stipu- 
lated fcr,  but  only  interest  generally,  where  its  effect  would 
be  to  make  a  debt  usurious,  and  thereby  invalidate  it.  This 
could  not  be  done  except  in  a  case  of  irresistible  implication. 
Evidence  such  as  the  above  falls  far  short  of  the  degree  of 
proof  required  to  establish  usury.  Usury  is  a  qtiasi  penal 
offence,  and  must  be  strictly  proved.  The  evidence  must 
establish  it  beyond  a  reasonable  doubt.      Brockenbrouffh^s 
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Ex* org  V.  Spindle^ 8  AdmW^  17  Gratt.  21;  7  Wait's  Actions 
&  Defences,  637;  and  Barton's  Law  Practice,  549. 

The  evidence  relied  on  in  this  case  to  prove  usury,  exclu- 
sive of  the  answer,  fails  to  do  so;  and,  when  the  answer  is 
consdered  as  evidence  for  the  defendants,  which  we  are  bound 
to  do,  the  charge  of  usury  is  completely  refuted. 

The  decree  of  the  Circuit  Court  must  be  affirmed. 

Affibmed. 
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Statement. 


McKiNNKY  V.  Peers,  Clerk. 

July  11,  1895. 

1.  Elbctions — Powers  and  Duties  of  Commissioners — Returns — Mandamits. — 
The  powers  and  duties  of  commissioners  of  election,  as  prescribed  by 
sections  133,  134,  135,  136,  and  137,  of  the  Code,  are  to  ascertain  the 
results  from  the  face  of  the  returns,  if  regular,  and  if  not  regular,  to 
cause  the  irregularity  to  be  corrected  as  required  by  the  statute,  and 
then  to  ascertain  the  result  from  the  returns  as  corrected.  When  the 
result  has  been  thus  ascertained,  and  signed  by  the  requisite  number  of 
commissioners,  and  attested  by  the  clerk,  and  had  an  abstract  of  the 
votes  cast  thereto  annexed,  the  duties  of  the  commissioners  cease  and 
determine.  When  the  returns  required  by  the  statute  have  been  made, 
and  the  result  ascertained  in  the  manner  prescribed  by  law,  the  com- 
missioners cannot  go  behind  the  returns  and  throw  out  a  precinct ;  and 
if  they  do,  the  clerk  may  be  compelled,  by  mandamus,  to  issue  the 
certificate  of  election  to  the  person  previously  ascertained  to  have  been 
elected. 

This  was  an  application  to  the  court  by  Daniel  W.  McKin- 
ney  for  a  writ  of  mandamus  to  compel  George  T.  Peers,  clerk 
of  the  County  Court  of  Appomattox  county,  and  as  such  ex 
officio  clerk  of  the  Board  of  Election  Commissioners  for  said 
county,  to  issue  to  the  petitioner  a  certificate  of  his  election 
as  a  Justice  of  the  Peace  for  Southside  Magisterial  District 
in  said  county,  at  the  election  held  in  said  county  May  23, 
1895. 

Mandamus  awarded. 

The  opinion  states  the  case. 
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J.  Smgleton  Diggs^  for  the  petitioner. 

Jno.  W.  Danisl^  Blackford^  Horsley  <&  Blackford  and  H, 
2?.  Floods  for  respondent. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  it  is  the  duty  of  the  commis- 
sioners of  election,  under  section  133  of  the  Code,  to  meet  at 
the  clerk's  office  of  the  county  or  corporation  in  which  they 
are  appointed,  on  the  second  day  (Sunday  excepted),  after 
any  election  held  therein,  and  proceed  to  open  the  several  re- 
turns which  shaU  have  been  made  at  that  office,  and  from  the 
returns  to  ascertain  the  persons  who  have  received  the  great- 
est number  of  votes  for  the  several  offices  to  be  filled  at  the 
said  election.  The  result  so  ascertained  is  to  be  reduced  to 
writing,  and  signed  by  the  commissioners  present,  or  a  ma- 
jority of  them,  and  attested  by  the  clerk  of  the  county,  who 
is  ex  officio  clerk  of  the  board  of  commissioners  of  election, 
and  shall  be  annexed  to  an  abstract  of  the  votes  cast  at  such 
election.  No  other  duties  are  imposed  upon  the  board  of 
commissioners  of  election  by  section  133. 

Section  134  provides  how  irregularities  in  returns  may  be 
corrected. 

Section  136  declares  that  the  person  having  the  highest 
number  of  votes  for  any  office  shall  be  deemed  to  have  been 
elected  to  such  office,  and  shall  receive  the  certificate  of  elec- 
tion. Section  1 36  provides  how  the  clerk  shall  make  out  ab- 
stracts of  the  votes  cast  for  each  officer  chosen,  when  the  com- 
missioners have  performed  the  dutes  imposed  upon  them  by 
the  section  referred  to;  and  finally,  section  137  directs  that 
the  clerk  shall  make  out,  in  pursuance  of  the  determination 
of  the  commissioners,  a  certificate  of  election  for  each  of  the 
persons  having  the  highest  number  of  votes  for  county,  cor- 
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poration,  or  district  oflBce     *     *    *    and  deliver  the  same  to 
the  person  elected  upon  his  making  application  therefor. 

In  the  case  before  us,  it  appears  from  the  petition  of 
McKinney,  and  the  answer  filed  by  Peers,  the  clerk,  that  the 
commissioners  of  election  met,  as  directed  by  section  133; 
that  from  the  face  of  the  returns  petitioner  had  received  as 
candidate  for  the  office  of  justice  6f  the  peace  in  the  South- 
side  Magisterial  District  of  Appomattox  county,  247  votes, 
being  the  greatest  vote  cast  for  any  one  for  that  office  at  that 
election.  It  appears  that  this  result  was  ascertained  in  the 
mode  prescribed  by  law;  that  it  was  reduced  to  writing,  and 
signed  by  aU  of  the  commissioners  present,  to- wit:  O'Brien, 
Owen,  Agee,  and  Worley,  present  and  acting;  that  it  was 
attested  by  the  clerk,  and  annexed  to  the  abstract  of  votes 
cast  at  the  election,  as  required  by  section  136.  AU  these 
things  were  done  in  the  place,  at  the  time,  and  in  the  manner 
prescribed  by  law.  The  commissioners  then  left  the  clerk's 
office,  and  presently  thereafter  leturned  and  undertook  to 
reconsider  their  action.  They  reconvened  and  adjourned 
over  until  the  following  Monday,  upon  which  day  they  again 
assembled,  and  threw  out  the  vote  cast  at  Spout  Spring  pre- 
cinct, and  ascertained  that  J.  T.  Lee,  J.  R.  Hill,  and  T.  W. 
Smith,  who  had  received  respectively,  121,  111,  and  127 
votes,  were  duly  elected  and  entitled  to  the  certificates  of  elec- 
tion in  the  room  and  stead  of  William  A.  Durham,  D.  W. 
McKinney,  and  C.  W.  Blockston,  who  had  received  respec- 
tively, 193  votes,  247  votes,  and  210  votes,  as  ascertained  at 
the  session  of  the  board  held  upon  the  preceding  Saturday; 
and  then  proceeded  to  issue  certificates  of  election  to  the  per- 
sons thus  ascertained  to  have  received  the  highest  number  of 
votes  cast. 

We  are  of  opinion  that,  upon  the  facts,  the  law  is  plainly 
with  the  petitioner. 

1.  When  the  result  of  the  election  had  been  ascertained 
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from  the  returns,  and  had  been  signed  by  the  commissioners, 
and  attested  by  the  clerk,  and  had  been  annexed  to  the  ab- 
stract of  the  votes  cast,  the  duties  of  the  board  ceased  and 
determined. 

2.  That  the  duties  of  the  board,  under  the  law,  are  to  ascertain 
the  result  from  the  face  of  the  returns  where  the  returns  are 
in  due  form,  and  to  cause  any  irregularities  in  the  making 
out  and  authentication  of  the  returns  to  be  corrected  by 
those  upon  whom  the  law  imposes  that  duty;  and  to  this  end^ 
they  are  required  to  summon  the  judges  and  clerks  of  election 
of  the  particular  precinct  at  which  the  supposed  irregularity 
occurred,  to  appear  at  the  courthouse  upon  a  day  named,  not 
more  than  five  days  from  the  date  of  the  summons,  for  the 
purpose  of  amending  the  returns,  and  upon  the  returns  as 
amended,  they  are  required  to  complete  a  canvas  of  votes, 
provided  for  in  section  133. 

3.  That  the  board  is  clothed  by  law  with  no  other  function 
or  duty,  and  the  attempt  to  throw  out  a  precinct  was  a  plain 
usurpation  of  authority  upon  its  part. 

The  certificate  should  have  been  awarded  to  the  petitioner, 
leaving  the  opposing  candidate  to  contest  the  election  before 
the  courts  in  the  mode  prescribed  by  law. 

For  these  reasons,  we  think  the  writ  of  mandamus  should 
issue  as  prayed  for,  commanding  Geo.  T.  Peers,  clerk  as 
aforesaid,  to  issue  to  the  petitioner  a  certificate  of  his  elec- 
tion as  justice  of  the  peace  for  the  Southside  Magisterial  Dis- 
trict of  Appomattox  county. 

Mandamus  awarded. 
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Stuart  v.  Pennis. 
July  18,  1896. 

1.  Chancery  Jurisdiction— ^/>«ci)ic  Performance — Oromng  Tree$, — Growing 
trees  constitute  a  part  of  the  soil,  and  a  contract  in  writing  for  the  sale 
of  them  will  be  specifically  enforced  by  a  court  of  equity.  But  even  if 
they  were  deemed  personalty,  a  court  of  equity  would  entertain  a  bill 
for  specific  execution  of  a  contract  for  their  sale,  because  the  remedy  at 
law  is  inadequate  and  incomplete. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Russell  county, 
pronounced  March  11,  1895,  in  a  suit  in  chancery  wherein 
the  appellant  was  the  complainant,  and  the  appellee  was  the 
defendant. 

Reversed. 

This  was  a  bill  in  equity  by  Dale  C.  Stuart  against  S.  P. 
Pennis  to  enforce  the  specific  execution  of  the  following  con- 
tract: 

''Bought  of  Mrs.  S.  P.  Pennis  all  poplar  timber  between  her 
residence  and  Mrs.  E.  C.  Carter's  and  between  the  Meade 
road  and  Jesse's  Mill  road  and  running  with  the  top  of  Cop- 
per Eidge,  and  measuring  24  inches  in  diameter  inside  of  the 
bark  and  up,  and  as  much  as  thirty-two  feet  of  merchantable 
timber  at  three  dollars  per  tree,  and  all  other  poplar  on  her 
place  of  same  measurement  and  specifications  at  two  dollars 
per  tree. 
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Also  white  oak,  ash  and  cucumber  trees  on  her  entire  place 
of  same  dimensions  at  one  dollar  and  fifty  cents  per  tree.  All 
timber  is  to  be  free  from  knots  and  all  other  visible  defects. 
Three  years  is  the  time  allowed  for  removing  the  timber  from 
land.  One  hundred  dollars  is  to  be  paid  January  1,  1893, 
and  the  remainder  to  be  paid  as  the  timber  is  taken  away.  The 
timber  is  to  be  inspected  and  marked  as  soon  as  practicable. 

D.  C.  Stuart. 

S.  P.  Pbnnis." 
December  24,  1892. 

W.  E.  Burns  and  J,  J.  Stuart^  for  the  appellant. 

H,  A,  Routh^  J.  C.  Gent  and  W,  W,  Bird^  for  the  appellee. 

KiBLY,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  compel  the  specific  performance 
of  a  contract  in  writing  for  the  sale  of  growing  timber  trees. 
Upon  a  demurrer  to  the  bill,  it  was  dismissed  by  the  court. 

There  was  and  could  be  no  objection  urged  against  the  re- 
lief sought  growing  out  of  any  indefiniteness  as  to  the  terms 
of  the  contract,  or  as  to  its  subject  matter.  The  defence  of 
the  appellee  was  that  the  subject  of  the  contract  was  personal 
property,  and  not  an  interest  in  real  estate;  and  being  per- 
sonal property,  and  there  also  being  an  adequate  remedy  at 
law  for  the  breach  of  the  contract,  a  court  of  equity  would  not 
specifically  enforce  it. 

On  the  other  hand,  counsel  for  the  appellant  claimed  that 
standing  trees  so  pertain  to  the  soil  that  a  contract  for  their 
sale  is  in  law  a  sale  of  an  interest  in  land;  arid  that  as  under 
the  general  rule,  a  court  of  equity  will  always  enforce,  in  a 
proper  case,  the  specific  performance  of  a  contract  for  the 
sale  of  land  (2  Minor's  Inst.  867;  and  Pomeroy  on  Specific 
Vol.  xor — 87 
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Performance  of  Contracts,  sec.   10),  such  relief  should  have 
been  granted  in  this  case. 

We  have  been  cited  by  counsel  to  no  decision  of  this  court 
on  this  subject,  and  are  ourselves  aware  of  none.  ^  Our  atten- 
tion was  called  to  the  case  of  Me  Coy  v.  Herbert^  9  Leigh,  548, 
but  an  examination  of  it  shows  that  the  question  in  contro- 
versy here  was  not  there  raised  or  decided. 

The  sole  question  there  was  as  to  the  validity  of  an  assign- 
ment of  a  contract  of  sale  of  certain  trees  standing  in  the 
woods,   which  had  been  bought  for  ship  timber,  and   not 
whether  the  subject  of  the  contract  was  an  interest  in  land, 
or  chattels.     There  is  scarcely  any  other  subject  upon  which 
there  is  so  great  diversity  of  judicial  decision.     Whenever  re- 
quired to  pronounce  upon  a  contract  for  their  sale,  coarts 
have  seemed  uncertain  as  to  whether  standing  or  growing  trees 
should  be  classed  as  real  or  personal  property.     Not  only 
have  the  courts  of  different  jurisdictions  decided  differently, 
but  the  decisions  of  the  same  court  within  the  same  jurisdic- 
tion have  not  always  been  uniform.     Particularly  h«is  this 
been  the  case  with  the  courts  of  England,  and  their  latest 
declaration  on  this  question  {Marshall  v.    Green^   1    C.  P. 
Div.  35),  ha<i  not  escaped  criticism  from  very  high  authority. 
Ilirth  V.  Graham,  50  Ohio  St.   57  (40  Amer.  St.  Rep.  641); 
Benjamin  on  Sales,  sec.   126,  (ed.  of  1892);  and  Article  by 
Prof.  Washburn,  the  learned  author  of  the  work  on  Real 
Property,  published  in  the  Albany  Law  Journal,  and  to  be 
found  in  the  note  to  the  case  of  Burner  v.  Piercy,  17  Amer. 
Eep.  595. 

The  decisions  of  the  highest  courts  in  the  several  States  of 
the  Union  have  also  been  greatly  at  variance  with  respect  to 
this  subject.  It  will  be  found,  however,  upon  an  examinatian 
of  them,  that  the  weight  of  authority  preponderates  in  favor 
of  the  view  that  a  contract  for  the  sale  of  growing  trees  is  a 
contract  for  the  sale  of  an  interest  in  land,  and  is  to  be  so 
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treated.  Hirtk  v.  Grahain^  supra^  Owens  v.  Lewis^  46  Ind. 
488  (15  Amer.  Eep.  295);  Oreen  v.  Armst/t^ong^  1  Denio  (N. 
r.)  550;  SloGum  v.  Seymour,  36  N.  J.  Law  138,  (13  Am. 
Eep.  432);  Kingsley  v.  HolbrooJc,  45  N.  H.  313,  (86  Am. 
Dec.  173);  Buch  v.  PichweU,  27  Vt.  157;  Harrell  Y.MiUer, 
35  Miss.  700;  Bishop  on  Contracts,  sec.  1294;  and  Washburn 
on  Eeal  Property,  366-67. 

Land  includes  everything  belonging  or  attached  to  it,  above 
and  below  the  surface.  It  includes  the  minerals  buried  in 
its  depths,  or  which  crop  out  of  its  surface.  It  equally  includes 
the  woods  and  trees  growing  upon  it.  Rooted  and  standing 
in  the  soil,  and  drawing  their  support  from  it,  they  are  regarded 
as  an  integral  part  of  the  land  just  as  are  the  coal,  the  iron, 
the  gypsum,  and  the  building  stone  which  enter  so  largely 
into  the  business  of  commerce.  Attached  to  the  soil,  they 
pass  with  the  land  as  a  part  of  it.  A  conveyance  of  the  land 
carries  with  it  to  the  grantee  the  right  to  the  forests  and 
tree9  growing  upon  it.  In  the  dealings  of  men,  growing 
timber  is  ever  regarded  as  a  part  of  the  realty.  Upon  the 
death  of  the  ancestor  they  pass  with  it  to  his  devisee,  or 
descend  with  it  to  his  heir,  and  not  to  his  executor  or  admin- 
istrator. They  are  not  treated  as  personalty.  They  are  not 
subject  to  levy  and  sale  under  execution.  And  so,  upon  prin- 
ciple, sound  reason,  and  authority,  we  are  of  opinion  that  they 
constitute  an  interest  in,  or  are  a  part  of,  the  land,  and  must 
be  so  treated  by  the  courts. 

We  are  the  better  satisfied  with  the  conclusion  reached,  in 
that  it  has  the  merit,  of  being  easily  understood  and  readily 
applied,  not  only  to  this  particular  industry,  but  to  the  many 
other  useful,  varied,  and  boundless  natural  products  of  a 
similar  kind  of  the  section  of  the  State  whence  this  case 
comes,  in  whose  development  its  people  are  becoming  more 
largely  engaged  year  by  year.  But  if  the  contract  was  not  to 
be  treated  as  a  sale  of  an  interest  in  land,  of  which  it  is  as  much 
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a  matter  of  course  for  a  court  of  equity  to  decree  a  specific 
performance  as  it  is  for  a  court  of  law  to  give  damages  for 
the  breach  of  it,  we  are,  nevertheless,  of  the  opinion  that  it 
would  be  a  proper  case  for  the  enforcement  of  the  contract. 
While  the  doctrine  is  well  established  that  a  court  of  equity 
will  not,  in  general,  decree  the  specific  performance  of  con- 
tracts relating  to  chattels,  yet  it  will  do  so  where  the  remedy 
at  law  is  inadequate  to  meet  all  the  requirements  of  a  given 
case,  and  to  do  complete  justice  between  the  parties. 

The  true  equity  rule  is  thus  laid  do\^n  in  Story's  Equity  J., 
sec.  33 :  ''The  remedy  must  be  plain ;  for  if  it  be  doubtful  and 
obscure  at  law,  equity  will  assert  a  jurisdiction.  It  must  be 
adequate ;  for  if  at  law  it  fall  short  of  what  the  party  is  en- 
titled to,  that  founds  a  jurisdiction  in  equity.  And  it  must 
be  complete;  that  is,  it  must  attain  the  fuU  end  and  justice  of 
the  case.  It  must  reach  the  whole  mischief  and  secure  the 
whole  right  of  the  party  in  a  perfect  manner,  at  the  present 
time,  and  in  future ;  otherwise,  equity  will  interfere  and  give 
such  relief  and  aid  as  the  exigency  of  the  particular  case  may 
require." 

The  remedy  at  law  would  fall  short  in  the  case  at  bar  of 
measuring  up  to  this  rule.  The  vendee  had  the  right,  if  he 
chose  K)  exercise  it,  to  let  the  trees  remain  standing  upon  the 
land  for  a  period  of  three  years.  Where  the  fulfillment  or 
execution  of  a  contract  may  extend  through  several  years, 
it  would  be  difficult  to  estimate  the  damages.  His  profits, 
depending  in  such  case  on  future  events,  could  not  be  esti- 
mated in  present  damages  without  being  laigely  conjectural. 
As  is  said  by  Pomeroy  in  his  book  on  Contracts,  sec.  15:  *  'To 
compel  a  party  to  accept  damages  under  such  circumstances 
is  to  compel  him  to  sell  his  possible  profits  at  a  price  depend- 
ing on  a  mere  guess." 

Then  again,  the  trees  included  within  the  body  of  land 
described  in  the  contract  and  bought  by  the  appellant  have 
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not  been  marked  or  counted ;  and  he  has  been  forbidden  by 
the  appellee  to  mark  or  disturb  them.  He  has  no  way  of 
ascertaining  their  number  but  by  going  on  the  land  and  mark- 
ing and  counting  them.  After  being  forbidden  to  do  this, 
he  is  without  the  means  of  ascertaining  the  number  of  the 
different  kinds  of  trees  purchased;  and  without  knowing 
their  number,  it  is  not  possible  to  ascertain  his  damages.  The 
remedy  at  law  in  this  case  would  clearly  be  neither  adequate 
nor  complete. 

.  For  the  foregoing  reasons,  we  are  of  opinion  that  the  court 
erred  in  sustaining  the  demurrer  to  the  bill,  and  the  decree 
complained  of  must  be  reversed. 

KeV£R8£D. 
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Thomas  v.  Stuart's  Ex'ob  and  Others. 
July  18,  1895. 

1.  OoNVBTANCE  BY  HusBAND  AND  WiPE — Acknowledgment — Err<rr  in  Record- 
ing^How  Shown  and  Corrected. — A  deed  duly  signed  and  acknowledged 
by  a  husband  and  wife,  and  properly  certified  as  to  each  of  them,  and 
delivered  to  the  clerk  of  the  court  of  the  proper  county  to  be  admitted 
to  record  as  to  the  husband  as  well  as  the  wife,  operates  to  convey  from 
the  wife  all  her  estate  of  every  nature  in  the  property  conveyed  by  such 
deed,  notwithstanding  the  fact  that  the  clerk,  through  inadvertence, 
may  have  omitted  to  properly  record  the  acknowledgment  The  error 
in  the  recordation  may  be  shown  by  the  production  of  the  original 
deed,  with  the  certificates  of  acknowledgment  thereto  attached.  The 
deed  being  good  between  the  parties,  may  be  again  admitted  to  record 
on  the  old  acknowledgment,  and  thus  correct  the  error  in  the  former 
recordation. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Bussell 
county,  pronounced  November  11,  1893,  in  a  suit  in  chancery 
wherein  the  appellant  was  the  complainant,  and  the  appellees 
were  the  defendants. 

Affirmed. 

This  was  a  suit  in  chancery  instituted  in  the  Circuit  Court 
of  KusseU  county,  by  Sarah  P.  Thomas  against  William  A. 
Stuart  and  others.  The  object  of  the  suit  was  to  have  dower 
assigned  to  the  complainant  in  certain  lands  of  which  her 
husband,  T.  P.  Thomas,  was  seised  during  the  coverture;  to 
have  certain  clouds  removed  from  the  title  of  other  lands 
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claimed  by  her ;  and  to  have  an  account  taken  of  the  rents 
and  profits  of  said  lands. 

The  land  in  controversy  is  a  tract  cf  319  acres,  of  which 
the  complainant  claimed  to  be  the  owner  of  175  acres,  and  ibo 
be  entitled  to  dower  in  the  residue.  She  alleged  that  her 
husband  conveyed  the  entire  tract  to  W.  A.  Stuart  by  deed 
bearing  date  March  12,  1875,  which  was  admitted  to  record 
February  6,  1875.  She  admitted  that  she  signed  and  acknow- 
ledged this  deed  before  two  justices  of  the  peace,  but  averred 
that  the  certificate  of  acknowledgment  was  not  sufficient, 
because  it  fails  to  state  '^'that  she  does  not  wish  to  retract  it. " 
A  copy  of  the  deed  a.nd  certificate  of  acknowledgment,  duly 
certified  by  the  clerk  of  the  County  Court  of  Kussell  county, 
was  exhibited  with  the  bill,  and  shows  the  omission  of  the 
words  above  mentioned  in  the  certificate  of  acknowledgment. 

The  defendants  answered  the  bill  and  denied  that  the  copy 
of  the  deed  filed  with  the  bill  was  a  true  copy,  and  filed  a 
copy  of  the  original  deed  and  acknowledgments,  then  in  the 
possession  of  the  defendant,  W.  A.  Stuart,  and  also  denying 
that  the  complainant  owned  any  interest  or  estate  in  the 
lands  in  controversy.  The  last  mentioned  copy  shows  the 
certificate  of  acknowledgment  in  due  form.  W.  A.  Stuart 
having  died  pending  the  suit,  it  was  revived  against  his  exe- 
cutor. The  executor  filed  his  answer  and  cross  bill,  setting 
up  the  defence  that  the  original  deed  was  duly  executed  and 
acknowledged,  that  the  clerk  had  made  an  error  in  recording 
the  deed,  but  that  the  deed  had,  pending  the  suit,  been  again 
admitted  to  record  and  properly  recorded.  The  complainant 
filed  her  answer  to  the  cross  bill,  denying  that  the  recent  re- 
cordation of  said  deed  a  second  time  could  affect  her  interest 
in  the  land.  The  original  deed,  with  certificates  of  acknowl- 
edgment thereto  armexed,  in  due  form,  and  the  clerk's  certi- 
ficate of  the  two  recordations  was  shown  in  evidence.  Sun- 
dry exceptions  were  filed  to  the  cross  bill  and  to  each  of  said 
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answers,  and  were  overruled  by  the  court,  but  they  need  not 
be  noticed,  as  the  court  did  not  deem  them  material. 

On  the  hearing,  the  Circuit  Court  dismissed  the  original 
bill  with  costs  to  the  defendants  therein. 

Fuikerson^  Page  cfe  Huri^  J.  S.  Ashwarth  and  H.  W. 
Sutherland^  for  the  appellant. 

Jno.  J,  Stuart  and  Wm,  E.  Bums^  for  the  appellees. 

Habrison,  J. ,  delivered  the  opinion  of  the  court. 

The  appellant,  Sarah  P.  Thomas,  united  with  her  husband 
on  the  12th  day  of  March,  1873,  in  a  deed  conveying  to 
William  Alexander  Stuart  a  tract  of  land  lying  in  the  county 
of  Eussell,  containing  319  acres.  The  grantee  and  those 
claiming  under  him,  have  owned  and  possessed  the  land  con- 
tinuously since  that  time. 

On  the  first  day  of  June,  1890,  appellant  filed  her  bill  in 
the  Circuit  Court  of  Eussell  county,  setting  forth  the  death 
of  her  husband,  and  claiming  that  she  was  the  owner  in  fee- 
simple  of  175  acres  of  the  said  319-acre  tract  of  land,  and 
that  she  was  entitled  to  dower  rights  in  the  remainder  of  the 
said  tract;  that  the  deed  to  Stuart  did  not  convey  her  interest 
in  the  land,  because  at  the  time  it  purported  to  have  been 
executed  and  acknowledged,  appellant  was  a  married  woman, 
and  the  certificate  of  her  acknowledgment  did  not  state  that 
she  ^^did  not  wish  to  retract  it.^'* 

Without  mentioning  the  previous  pleadings,  the  points  of 
objection  thereto  being  without  merit,  it  is  sufficient  to  say 
that  the  original  deed,  as  executed  by  the  appellant,  was  pro- 
duced by  W.  A.  Stuart,  her  grantee,  and  one  of  the  defen- 
dants to  her  suit.  The  original  deed,  which  had  been  with- 
drawn from  the  clerk's  office  soon  after  its  recordation,  when 
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produced,  disclosed  the  fact  that  its  execution  and  acknowl- 
edgment by  appellant,  had  been  in  due  form  of  law;  the  cer- 
tificate of  acknowledgment  being  before  two  justices  of  the 
peace,  and  in  the  words  of  the  statute.  It  was  thus  made 
apparent  that  the  clerk,  in  transcribing  said  deed  upon  the 
records  of  his  office,  had  inadvertently  omitted  from  his  re- 
cord of  the  acknowledgment,  the  words  she  ^^did  not  wish  to 
retract  it.'* ^  The  original  deed  was  again  presented  to  the 
clerk  of  Kussell  county,  aud  on  the  19th  day  of  December, 
1891,  duly  admitted  and  correctly  recorded  in  said  office. 
These  are  the  essential  facts  established  by  the  record. 
,  The  contention  of  counsel  for  appellant  is  that  notwith- 
standing the  original  certificate  was  made  by  the  justices  in 
due  form,  the  same  not  having  been  properly  recoided, 
though  delivered  to  the  clerk  for  admission  to  record,  the  deed 
is  therefore  vojd,  and  no  title  has  ever  passed  from  the  ap- 
pellant; that  the  appellees  are  bound  by  the  recordation,  and 
cannot  look  to  the  original  certificate  itself,  to  show  that  the 
acknowledgment  of  appellant  was  taken  in  due  form.  This 
proposition  cannot  be  maintained,  upon  reason  or  authority. 

The  grantee  in  this  deed  did  all  that  he  could  do,  and  all 
that  the  law  required  him  to  do.  He  delivered  the  deed  in 
proper  form,  duly  and  legally  acknowledged,  to  the  clerk  of 
the  proper  office  for  recordation.  If  the  original  deed  is 
properly  acknowledged,  and  the  certificate  shows  this,  and 
the  writing,  together  with  said  certificate  annexed  thereto, 
was  delivered  to  the  clerk  to  be  admitted  to  record  as  to  the 
husband  as  well  as  the  wife,  then  her  title  passes,  notwith- 
standing the  fact  that  the  clerk  may  have  omitted  to  record 
the  acknowledgment  as  certified  by  the  justices. 

It  would  be  a  strange  and  unjust  doctrine  that  would  im- 
pose upon  the  purchaser  a  total  loss  of  his  property,  because 
the  clerk  had  made  a  mistake  in  transcribing  the  de^d  upon  the 
record;  and  that,  too,  in  the  face  of  the  production  of  the 
Vol.  xci — 88 
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original  deed,  which  shows  that  the  copy  relied  on  by  the 
appellant  is  not  in  fact  the  true  deed.  Whatever  loss  may 
have  been  sustained  by  the  grantee  in  this  case,  by  the  inter- 
vention of  a  subsequent  innocent  and  honajide  purchaser,  it  is 
certain  he  can  suffer  no  loss  as  between  himself  and  his  gran- 
tor, the  appellant  here.  She  is  bound  by  her  own  deed  duly 
acknowledged  and  admitted  for  recordation.  The  statement 
of  the  proposition  that  the  copy  of  the  deed  made  by  the  clerk 
is  entitled  to  higher  dignity  than  the  deed  itself,  is  its  own 
answer,  without  argument  or  citation  of  authority.  This  is 
equally  true  of  the  proposition  of  appellant  that  her  interest 
in  this  land  has  not  passed  under  this  deed,  because  of  the 
mistake  of  the  clerk,  in  omitting  to  transcribe  from  the  cer-* 
tiJBicate  of  her  acknowledgment  the  words  ^'[she]  did  not  wish 
to  retract  it,^'^  The  original  deed  is  the  contract  by  which  the 
parties  thereto  must  stand  or  fall.  Its  recordation  is  a  mere 
exempli&cation  of  the  true  deed,  intended  to  make  a  permanent 
record  of  the  fact,  and  to  give  notice  to  third  parties.  Its 
recordation  as  between  the  original  parties  is  of  no  conse- 
quence, except  in  the  case  of  a  married  woman.  And  under 
the  Code  of  1873,  ch.  117,  sees.  7  and  8,  whenever  the  deed 
is  duly  acknowledged,  and  delivered  for  recordation  to  the 
proper  officer,  then  it  is  in  law,  treated  as  recorded,  so  far  as 
the  married  woman  is  concerned. 

Any  mistakes  of  the  clerk  in  transcribing  the  deed  upon 
the  books  of  his  office  cannot  operate  to  reinvest  the  married 
woman  with  the  title  to  that  which  she  had  duly  parted  with 
according  to  the  terms  prescribed  by  the  statute. 

If  this  deed  had  never  been  transcribed  upon  the  record 
book  at  all,  up  to  this  time,  as  between  the  parties,  it  would 
make  no  difference.  It  has,  as  we  have  seen,  been  properly 
recorded,  since  the  discovery  of  the  clerk's  mistake,  and  hence 
the  entire  interest  of  the  appellant  passed  by  the  deed,  when 
admitted  to  record  the  second  time.     But,  as  before  stated, 
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we  are  of  opinion  that  all  interest  of  appellant  in  the  property 
passed,  when  the  deed  was  first  deposited,  properly  acknowl- 
edged, with  tho  clerk  for  recordation.  Its  delivery  to  the 
clerk  for  that  purpose  was  a  compliance  with  the  statute  re- 
quiring married  women's  deeds  to  be  recorded,  and  the  clerk's 
error  in  transcribing  the  deed  upon  the  lecord  book  did  not 
defeat  or  divest  the  title. 

There  is  no  error  in  the  decree  complained  of,  and  for  the 
foregoing  reasons  it  must  be  affirmed. 

Affirmed. 
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VIgflieiiine. 

Norfolk  &  Western  Railroad  Co.  v.  DeBoard' s  Adm'r. 

July  18,  1895. 

1.  LicBNSBB — FootpaJth. — One  who,  either  alone  or   in  common  with  the 

public,  has  for  a  long  time  used  a  footpath  over  the  lands  of  another, 
with  his  knowledge  and  without  objection,  is  a  licensee.  But  whether 
a  designated  person  is  a  licensee  or  not  is  a  question  of  fact  for  the  jury. 

2.  Licensee — Land-Choner — Repairs  to   Footpath — Undermining   Footpath.^ 

The  owner  of  land  over  which  is  a  footpath  owes  no  duty  to  a  licensee 
to  keep  said  footpath  in  good  order  or  repair ;  but,  if  such  owner  care- 
lessly and  negligently  makes  an  excavation  beneath  said  footpath,  not 
open  to  common  observation  of  persons  passing  along  the  same,  and  not 
apparent  to  one  exercising  ordinary  care,  ana  knowing  the  said  footpath 
to  be  in  a  dangerous  condition,  fails  to  repair  the  same,  or  to  give  notice 
or  warning  thereof  to  such  licensee,  and  personal  injury  results  there- 
from to  the  licensee,  without  negligence  on  his  part,  the  owner  is  liable 
in  damages  for  such  injury. 

3.  hici&^BKa— Land-Owner — Undermining  Footpath — Measure  of  Damages. — 

In  an  action  by  the  personal  representative  of  a  licensee  of  a  footpath, 
against  the  owner  of  the  lands,  for  causing  the  death  of  such  licensee, 
by  carelessly  and  negligently  undermining  said  footpath,  the  measure  of 
damages  is  such  sum  as  to  the  jury  may  seem  fair  and  just  under  all  the 
circumstances  of  the  case,  not  exceeding  the  amount  claimed  in  the 
declaration. 

Error  to  a  judgment  of  the  Circuit  Court  of  Smyth  county, 
rendered  March  26,  1894,  in  an  action  of  trespass  on  the  case 
wherein  the  defendant  in  error  was  the  plaintiff,  and  the 
plaintiff  in  error  was  the  defendant. 

Beversed. 

The  opinion  states  the  case. 
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Boiling  cfe  Stanley^  for  the  plain  tiflf  in  error. 

Cole  (&  Bell^  for  the  defendant  in  error. 

Cardwell,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court 
of  Smyth  county.  The  action  was  bought  by  the  defendant 
in  ei  ror  to  recover  of  the  plaintiff  in  error  damages  for  alleged 
injuries  to  defendant  in  error's  decedent,  caused  by  the  negli- 
gence of  the  plaintiff  in  eiror;  and  the  case  briefly  stated  is 
as  follows: 

George  De  Board,  at  the  time  of  the  accident  from  which 
this  suit  arose,  occupied  a  blacksmith  shop  on  a  three-acre  lot 
of  ground  lying  on  the  south  side  of  plaintiff  in  error's  line 
of  railroad,  about  one  and  one  half  miles  west  of  Marion 
station,  and  adjacent  to  a  private  crossing  called  Hull's  Cross- 
ing. DeBoard,  together  with  the  other  occupants  of  this 
three  acres  of  land,  and  perhaps  other  persons  in  the  neigh- 
borhood, have  been  in  the  habit,  for  a  number  of  years,  of 
using  a  path  which  crossed  this  lot  of  ground  and  ran  along 
the  edge  of  the  railroad  embankment,  or  cut,  a  short  distance 
to  Hull's  Crossing,  DeBoard  using  the  path  chiefly  to  go  over 
and  get  water  from  a  spring  on  the  north  side  of  the  railroad. 
In  the  afternoon  of  December  6,  1892,  DeBoard  was  found 
in  the  ditch  at  the  bottom  of  the  railroad  embankment  or  cut, 
;ust  under  where  the  path  ran  along  the  edge  of  the  embank- 
ment, and  neai  the  side  and  at  the  end  of  the  cross  ties  of  the 
company's  railroad,  so  much  injured  that  he  could  not  stand 
alone,  and  was  carried  to  the  house  of  his  son-in-law,  the 
plaintiff  in  this  case,  where  he,  from  his  injuries,  died,  as 
alleged,  sometime  in  the  following  January. 

This  suit  was  brought  by  liis  personal  representatives  at 
the  first  March  rules,  1893,  and  the  declaration  filed  charges 
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that  DeBoard' 8  death  was  caused  by  the  careless  and  negligent 
action  of  the  plaintiff  in  error  through  its  agents,  or  em- 
ployees, in  removing  rook  and  earth  from  underneath  the 
path  in  question,  leaving  the  surface  of  the  path  unsupported, 
and  thus  making  a  trap  or  pitfall  for  any  one  passing  over  or 
along  the  path,  whereby  DeBoard,  in  passing  along  the  path, 
which  he  had  been  doing  for  a  number  of  years  past,  broke 
through  and  fell  upon  the  company's  railroad  track  below,  and 
received  the  injuries  from  which  he  afterwards  died. 

At  the  trial  of  the  case  the  court  below  instructed  the  jury 
as  follows: 

''No.  1. — The  jury  are  the  triers  of  the  fact  as  to  whether 
or  not  George  DeBoard  was  a  licensee  on  the  defendant's  right 
of  way.  If  the  jury  believe  from  the  evidence  that  the  de- 
ceased, George  DeBoard,  when  he  received  his  injuries,  was 
travelling  along  the  foot  path  or  way  ever  defendant's  land, 
which  had  been  long  used  as  a  walk  way,  leading  to  a  crossing 
over  defendant's  track,  by  himself  and  certain  other  indivi- 
duals, occupants  of  an  adjoining  lot  or  close,  or  by  the  general 
public,  with  the  knowledge  of  the  defendant  company,  and 
without  any  objection  on  its  part,  then  the  jury  must  find  that 
said  George  DeBoard  was  not  a  trespasser  while  travelling 
said  path,  but  that  he  was  a  licensee  and  not  wrongfully 
travelling  said  path." 

*'No.  2.  —The  court  further  instructs  the  jury  that  if  they 
find  that  George  DeBoard  was  travelling  said  path  as  such 
licensee,  no  duty  was  imposed  upon  the  defendant  company 
to  keep  the  said  path  in  good  order  and  repair,  and  the  said 
George  DeBoard  travelled  thereon  at  his  peril.  But  if  the 
jury  believe  from  the  evidence  that  the  defendant  company 
did  cai*elessly  and  negligently  make  an  excavation  beneath  said 
pathway  not  open  to  the  common  observation  of  persons  walk- 
ing along  said  path,  and  no  notice  or  warning  had  been  given 
to  said  DeBoard,  and  that  said  DeBoard,  while  walking  along 
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said  path  or  way,  with  due  caution  and  care,  was  injured  and 
killed  by  reason  of  said  excavation,  thon  the  said  defendant 
company  is  liable  to  answer  therefor  in  damages.  But  if  the 
jury  believe  from  the  evidence  that  the  supposed  excavation 
complained  of  was  open  to  the  common  observation  of  those 
traveling  along  gaid  pathway,  and  that  said  DeBoard,  by  the 
exercise  of  ordinary  care,  could  have  observed  the  same,  and 
that  he  carelessly  and  negliently  stepped  into  said  excavation, 
then  he  was  chargeable  with  contributory  negligence,  and  is 
not  entitled  to  recover." 

'^No.  3. — And  the  court  instructs  the  jury  that,  if  they  find 
for  the  plaintiSf,  in  assessing  the  damages,  they  are  not  limited 
to  the  actual  loss  of  service  of  deceased,  George  DeBoard,  but 
they  may  assess  such  sum  as  to  th^m  may  seem  fair  and  just, 
looking  to  all  the  circumstances  of  the  case,  not  exceeding  the 
amount  claimed  in  the  declaration." 

We  are  of  opinion  that  these  instructions  fairly  expound  the 
law  applicable  to  the  case;  but  the  question  to  be  determined 
here  is,  does  the  evidence  in  the  case  sustain  the  verdict  of  the 
jury  in  favor  of  the  defendant  in  error,  assessing  his  damages 
at  $505  ? 

Though  the  jury  might  have  been  warranted  in  finding, 
from  all  the  circumstances  surrounding  the  case,  that  DeBoard 
was  a  licensee  upon  the  property  of  the  plaintiff  in  error  at 
the  time  of  his  injury,  plaintiflf  in  error  could  not  be  held  liable 
in  damages  foi  the  injuries  he  sustained,  unless  the  evidence 
shows  that  the  agents  or  employees  of  plaintiff  in  error,  hav- 
ing charge  of  the  repairs  to  its  railroad  track  at  this  point, 
knew  of  the  dangerous  condition  in  which  the  path  in  question 
was  left  after  the  removal  of  the  rock  and  earth,  as  alleged 
in  the  declaration.  The  evidence  in  the  case  shows  that  the 
section  hands  of  the  railroad  company,  a  few  days  prior  to  the 
injury  of  DeBoard,  had  taken  out  a  rock  immediately  west 
(about  one  foot  west)  of  where  persons  usually  travelling  this 
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path  step  over  a  fence  which  lan  to  the  lailroad  embankment 
at  that  point,  because  the  rock  was  loose  and  dangerous,  and 
was  liable  to  fall  into  the  track,  and  cause  the  wreck  of  trains; 
the  person  who  took  out  the  rock,  testifying  for  the  defendant 
in  error,,  stating  that  he  had  been  over  the  path  once  or  twice; 
that  he  knew  something  of  the  rock;  that  he  took  it  out,  but 
did  not  meddle  with  the  path  after  be  took  the  rock  out; 
tbat  the  rock  was  loose,  and  was  thrown  down  with  little  or 
no  exertion,  and  foil  and  rolled  on  the  raiir*oad  track,  and 
rested  against  the  rail.  The  evidence  of  the  defendant  in 
error  further  shows  that  the  rock,  before  it  was  taken  down,  was 
visible  above  the  ground  for  three  or  four  inches,  and  dipped 
south  under  the  path,  and  had  often  been  sat  upon  by  one  of 
the  witnesses;  and  that  any  one  going  along  the  path  who 
took  the  trouble  to  look  could  have  seen  the  rock;  that  from 
the  top  of  the  bank  on  which  the  path  ran  to  the  point  in  the 
ditch  below  where  the  plaintiff's  intestate  was  found,  in  a 
''perpendicular  line,  was  about  seven  feet,  being  measured  to 
the  top  of  the  cross  ties." 

This  is  all  the  evidence  that  even  tends  to  show  that  the 
employees  of  the  railroad  company  had  any  sort  of  knowledge 
that  the  path  in  question  was  left  in  a  dangerous  condition 
after  this  rock  had  been  removed  from  the  bank  as  stated, 
and  it  can  not  be  questioned  that  it  was  entirely  proper  that 
this  rock  should  have  been  removed. 

There  could  be  no  carelessness  or  negligence  on  the  part  of 
the  plaintiff  in  error,  under  the  circumstances  surrounding 
the  removal  of  this  rock,  for  which  it  could  be  held  liable  in 
damages  to  defendant  in  error,  unless  it  be  shown  by  satis- 
factory proof  that  the  section  hands  or  employees  of  the  com- 
pany, when  they  removed  the  rock,  knew  that  the  path  was 
left  in  an  unsafe  condition,  and  failed  to  restore  it  to  its 
original  state,  or  use  reasonable  precaution  to  avoid  injury  to 
those  likely  to  pass  along  the  path,  or  notify  such  persons  of 
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the  danger;  and  as  the  evidence  in  this  case  does  not,  in  our 
opinion,  suflSciently  show  that  the  employees  of  the  plaintiff 
in  error  had  knowledge  of  the  dangerous  condition  of  this 
path  after  the  removal  of  the  rock,  the  verdict  of  the  jury  k 
without  sufficient  evidence  to  sustain  it.     It  was  therefore 

•  error  in  the  Circuit  Court  of  Smyth  county  to  overrule  the 
motion  made  by  plaintiff  in  error  for  a  new  trial,  on  the  ground 
that  the  verdict  is  contrary  to  the  law  and  the  evidence,  and 
for  this  error  its  judgment  must  be  reversed  and  this  cause  re- 

'  manded  for  a  new  trial  to  be  had  in  accordance  with  this 
opinion. 

Rbversed. 


Vol.  xoi— 89 
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National  Mutual  Building  and  Loan  Assooiation  and  An- 
othbb  v.  m.  j.  ashwobth. 

July  18,  1895. 

1.  Estoppel — AllegaHon — Admissions. — ^The  fact  of  incorporation  of  a  com- 

pany, or  the  existence  of  any  other  fact,  cannot  be  called  in  question  by 
a  party  who  has  alleged  that  fact  in  his  pleading,  or  expressly  admitted 
it  in  the  facts  agreed  in  the  case. 

2.  Foreign  Corporations— /Sertion  1104  of  the  Code— Allegations  and  Proof, — 

A  bill  which  charges  that  a  foreign  corporation  has  not  complied  with 
the  provision  of  section  1104  of  the  Code,  must  also  allege  in  what  par- 
ticulars it  has  failed  to  do  so.  The  investigation  will  be  confined  to  par- 
ticulars charged. 

3.  Conflict  of  Law — Place  of  Performance— Interest — Usury. — A  contract 

made  in  one  State,  but  to  be  performed  in  another,  is,  as  a  general  rule, 
governed  by  the  laws  of  the  place  of  performance ;  and,  if  the  rate  of 
interest  allowed  by  the  latter  is  hififher  than  that  of  the  place  of  contract, 
the  parties  may  stipulate  for  the  higher  rate  without  incurring  the 
penalties  of  usury. 

4.  Trustees — Sale — Amount  of  Debts. — Before  a  sale  under  a  deed  of  trust  to 

secure  the  payment  of  money,  the  amount  of  the  debt  secured  should 
be  definitely  fixed. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Washington 
county,  pronounced  April  23,  18&^,  in  a  suit  in  chancery 
wherein  the  appellee  was  the  complainant  and  the  appellant 
and  another  were  the  defendants. 

lieversed. 

This  was  a  suit  in  chancery  instituted  in  the  Circuit  Court 
of  Washington  county  by  M.    J.    Ashworth  against   the 
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National  Mutual  Building  and  Loan  Association  of  New  York 
and  Wm.  F.  Ehea,  trustee,  praying  that  the  defendants  be 
enjoined  from  making  sale  of  a  house  and  lot  of  the  complain- 
ant, on  the  grounds  that  the  debt  secured  to  the  defendant 
company  in  the  deed  of  trust,  under  which  the  property  had 
been  advertised  for  sale,  was  usurious,  and  because  the  defen- 
dant had  not  complied  with  the  provisions  of  section  1104  of 
the  Code,  and  had  no  right  to  do  business  in  this  State,  and 
hence  that  the  contract  of  loan  with  the  complainant  was 
void.  The  defendants  demurred  to  and  answered  the  bill. 
They  also  filed  their  cross-bill  against  the  said  M.  J.  Ash- 
worth, setting  out  all  the  particulars  of  the  loan,  the  incorpo- 
ration of  the  said  company,  and  its  compliance  with  the  laws 
of  Virginia  regulating  the  rights  of  such  companies  to  do 
business  in  this  State,  and  praying  a  personal  decree  against 
her  for  the  amount  due  the  company,  and  for  a  sale  of  said 
house  and  lot,  to  pay  said  amount,  and  for  general  relief. 
The  said  M.  J.  Ashworth  demurred  to  and  answered  this 
cross-bill,  and  also  filed  her  amended  bill  against  the  same 
defendants.  By  agreement  of  counsel  the  answer  and  cross- 
bill of  the  defendants  were  treated  also  as  their  answer  to 
said  amended  bill. 

The  other  facts  suftlciently  appear  in  the  opinion  of  the 
court. 

Penn  <&  Cocke  and  Bhea  <&  PeterSy  for  the  appellants. 

J.  S.  Ashworth,  for  appellee. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  appellee  filed  her  bill  in  the  Circuit  Court  of  Washing- 
ton county,  praying  for  an  injunction  to  restrain  the  appel- 
lant, W.  F.  Ehea,  trustee,  from  selling  a  house  and  lot  to 
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satisfy  a  debt  due  from  her  to  the  National  Mutual  Building 
and  Loan  Association,  the  other  appellant,  and  secnied 
thereon  by  a  deed  of  trust. 

The  grounds  upon  which  she  based  her  right  to  the  injunc- 
tion and  to  the  other  relief  prayed  for  were: 

(1)  That  the  debt  secured  by  the  deed  of  trust,  was  usurious 
and  void,  except  as  to  the  principal  money  loaned,  and  that 
she  was  entitled  to  a  credit  upon  such  principal  of  all  the 
sums  she  had  paid  thereon. 

.  (2)  That  the  appellant  company  was  a  corporation 
created  under  the  laws  of  the  State  of  New  York,  and  had 
not  established  an  office  in  this  State,  as  required  by  section 
1104  of  the  Code  of  1887. 

The  appellants  filed  their  demurrer  and  answer  to  her  bill, 
and  also  filed  a  cross-bill,  to  which  the  appellee  filed  her  de- 
murrer and  answer,  and  also  filed  an  amended  bill,  in  which 
she  states  the  same  grounds  for  relief  as  were  stated  in  her 
original  bill,  though  she  goes  much  more  fully  into  the  history 
and  the  details  of  the  negotiation  which  resulted  in  the  crea- 
tion of  the  debt  to  secure  which  the  deed  of  trust  upon  her 
property  was  executed. 

Upon  a  hearing  of  the  cause  the  Circuit  Court  held  that  the 
transaction  complained  of  was  usurious,  and  that  the  appel- 
lant company  was  only  entitled  to  recover  the  principal  sum 
secured  by  the  deed  of  trust,  and  that  upon  this  principal 
must  be  credited  all  sums  paid  by  the  appellee  to  the  appel- 
lant company,  of  which  she  was  a  member,  whether  paid  by 
her  as  entrance  fees,  premiums,  or  monthly  dues  as  a  stock- 
holder and  member  of  such  company,  or  paid  upon  the  princi- 
pal or  interest  of  the  debt  secured,  and  directed  an  account 
to  ascertain  the  actual  amount  of  money  borrowed  by  the  ap- 
pellee from  the  appellant  company,  and  the  amount  of  credits 
to  which  she  was  entitled  thereon.  From  this  decree  an  ap- 
peal was  taken  by  the  appellants. 
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A  great  number  of  questions  were  raised  and  argued  in  the 
briefs  and  oral  argaments  of  counsel,  many  of  which  do  not 
arise  under  the  pleadmgs  in  the  case,  or  have  been  settled  by 
the  admissions  and  agreements  of  the  parties. 

One  of  the  questions  raised,  and  earnestly  insisted  upon  by 
the  appellee,  to  sustain  her  contention,  was  that  the  appellant 
company  had  never  been  properly  organized  under  the  laws 
of  the  State  of  New  York,  and  that  it  had  no  right  to  exer- 
cise the  extraordinary  powers  conferred  upon  it  by  its  charter 
in  that  State,  and,  since  it  had  no  legal  existence  in  the  State 
of  its  domicile,  it  could  have  none  here.  Whatever  may  be 
the  defects,  if  any,  of  its  organization  under  the  laws  oE  New 
York,  they  cannot  be  inquired  into  in  this  case. 

The  appellee,  in  both  her  original  and  amended  bills,  makes 
this  allegation: 

*  *  Your  complainant  would  further  show  unto  your  honor  that 
the  National  Mutual  Building  and  Loan  Association  of  New 
York  is  a  corporation  under  the  laws  of  the  State  of  New  York, 
and  is  not  a  resident  of  this  State,  nor  has  it  an  office  in  this 
State,  as  required  by  seciton  1104,  Code  Va.,  1887." 

In  a  written  agreement  made  between  the  parties  by  their 
counsel,  the  appellee  admits,  among  other  things,  that  ''the 
National  Mutual  Building  and  Loan  Association  of  New  York 
was  duly  incorporated  under  the  laws  of  New  York,  and  au- 
thori2ed  to  transact  such  business  as  was  coi^templated  by  the 
act  of  the  New  York  legislature,  which  was  certified  to  the 
Secretary  of  the  Commonwealth  of  Virginia,  but  denies  that 
it  was  authorized  to  transact  any  business  in  the  State  of  Vir- 
ginia, and  also  denies  that  it  was  authorized  to  enter  into  the 
contract  under  investigation,  by  the  laws  of  New  York." 

A  party  who  has  alleged  in  his  pleadings  the  existence  of  a 
fact,  or  expressly  admitted  it  in  the  facts  agreed  in  the  case, 
will  not  be  permitted  in  that  case  to  question  the  existence  of 
such  fact.     And  certainly  not  in  a  case  like  this,  where  the 
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existence  of  such  facts  is  both  alleged  and  admitted.  For  the 
purposes  of  this  case,  the  appellant  company  must  be  con- 
sidered as  duly  incorporated  under  the  laws  of  the  State  of 
New  Yoik. 

The  next  question  is,  did  it  have  the  right  to  do  business 
in  this  State  ? 

The  appellee,  in  her  original  and  amended  bills,  claims  that 
it  did  not  have  such  right,  because  it  did  not  have  **an  office 
in  this  State,  as  required  by  section  1104,  Code  Va.  1887." 
That  section  provides,  among  other  things,  that  '^every  com- 
pany incorporated  under  the  laws  of  this  State,  or  another 
State,  and  doing  business  in  this  State,  shall  have  an  office  in 
the  State  at  which  all  claims  due  residents  of  the  State  against 
such  company  may  be  audited,  settled,  and  paid." 

In  the  argument  of  the  case  it  was  contended  by  counsel  of 
appellee  that  the  appellant  company  had  not  complied  with 
other  provisions  of  section  1104,  nor  with  the  act  of  March 
6,  1890,  entitled  ^'An  act  relating  to  Building  and  Loan  As- 
sociations not  incorporated  in  this  State,"  and  that  these  pro- 
visions were  conditions  precedent  to  the  right  of  any  foreign 
corporation  to  do  business  in  this  State,  and  that  all  contracts 
made  in  the  State  before  such  compliance  were  null  and  void, 
and  could  not  be  enforced. 

In  order  to  raise  such  question,  it  was  necessary  for  the 
appellee  to  allege  in  her  bill,  or  amended  bill,  the  failure  of 
the  appellant  company  to  comply  with  the  requirements  of 
those  statutes,  and  also  to  allege  in  what  particular  it  had 
failed  to  do  so.  It  is  a  fundamental  principle  of  equity  plead- 
ing that  every  fact  essential  to  sustain  the  bill,  and  relied 
upon  to  obtain  the  relief  prayed  for,  must  be  stated  in  the 
biU.     Story,  Eq.  PI.  sec.  241. 

In  this  case  the  only  allegation  in  the  appellee's  pleadings 
as  to  the  failure  of  the  appellant  company  to  comply  with 
these  statutes  was  that  contained  in  her  original  and  amended 
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bill,  in  which  she  alleges  that  the  appellant  company  had  no 
**  office  in  this  State,  as  required  by  section  1104,  Code  Va. 
1887.*'  We  think  the  investigation  as  to  whether  the  appel- 
lant company  had  complied  with  the  provisions  of  section 
1104  of  the  Code,  and  of  the  Act  of  March  5,  1890,  mnst  be 
confined  to  the  allegations  of  the  appellee's  bills  npon  that 
subject,  viz.,  that  the  appellant  company  had  no  such  office 
in  this  State  as  was  required. 

It  appears  from  the  power  of  attorney  executed  by  the  ap- 
pellant company  on  the  29th  day  of  November,  1889,  and 
properly  acknowledged  and  recorded  in  the  corporation  court 
of  the  city  of  Roanoke,  that  Henry  Gibson  was  appointed 
agent  for  such  company,  and  his  office  in  the  city  of  Roanoke 
was  designated  and  entitled  ^*  as  its  proper  office  at  which  all 
claims  due  by  said  association  to  residents  of  the  State  of  Vir- 
ginia may  be  audited,  settled,  and  paid.'*  It  thus  appears 
clearly  that  the  appellant  company  did  comply  with  the  sta- 
tute requiring  it  to  have  an  office  in  this  State,  and,  under 
the  pleadings  in  this  case,  was  authorized  to  carry  on  its  busi- 
ness in  this  State. 

The  next  question  for  us  to  decide  is  whether  the  transac- 
tion between  the  appellee  and  appellant  company  was  usurious. 

It  is  contended  by  the  appellee  that  the  contract  in  question 
was  a  Virginia  contract,  and  that  it  is  governed  by  the  laws 
of  this  State.  The  facts  agreed  show  that  the  application  for 
the  loan  was  made  at  the  office  of  the  agent  of  the  appellant 
company  in  Bristol,  in  the  State  of  Tennessee,  and  that  the 
contract  was  concluded  in  this  State,  where  the  appellee  then 
lived,  and  that  all  the  papers  were  executed  and  delivered  in 
this  State.  The  bond  given  by  the  appellee  to  the  appellant 
company  for  the  money  borrowed  was  payable  at  the  office 
of  the  appellant  company  in  New  York  city,  and  all  interest, 
monthly  premiums,  and  monthly  dues  were  payable  on  or 
before  the  last  business  day  of  every  month  at  the  same  office. 
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When  a  contract  is  made  or  entered  into  in  one  State,  to 
be  performed  in  another,  it  is,  as  a  general  rule,  to  be  gov- 
erned by  the  laws  of  the  place  of  performance,  without  regard 
to  the  place  at  which  it  was  written,  signed,  or  dated,  in  re- 
spect to  its  nature,  interpretation,  validity,  and  effect.  1 
Daniel,  Neg.  Inst.  sec.  865;  Andrews  v.  Pond^  13  Pet.  65; 
Coghlcm  v.  Railroad  Go.^  142  U.  S.  101. 

It  was  said  by  Chief  Justice  Taney,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Andrews  v.  Pond^  cited  above, 
that  ^^The  general  principle  in  relation  to  contracts  made  in 
one  place,  to  be  executed  in  another,  is  well  settled.  They 
are  to  be  governed  by  the  law  of  the  place  of  performauce, 
and,  if  the  interest  allowed  by  the  laws  of  the  place  of  per- 
formance is  higher  than  that  of  the  place  of  the  contract,  the 
parties  may  stipulate  for  the  higher  interest  without  incurring 
the  penalties  of  usuiy.'*     13  Pet.,  at  page  78. 

The  place  where  the  contract  in  question  was  to  be  per- 
formed being  the  State  of  New  York,  it  is  governed  by  her 
usury  laws. 

Chapter  122  of  the  laws  New  York,  passed  April  10,  1851, 
entitled  ''An  act  for  the  incorporation  of  Building,  Mutual 
Loan  and  Accumulation  Fund  Associations,"  together  with 
amendments  made  thereto,  are  properly  proved  and  filed  in 
the  cause.  Section  7  of  this  act,  as  amended  by  act  of  June 
9,  1875,  contains  this  provision:  *'Nor  shall  the  imposition 
of  fines  for  the  non-payment  of  fines  or  fees,  or  other  viola- 
tions of  the  articles  of  association,  nor  shall  the  making  of 
any  monthly  payments  required  by  the  articles  of  association, 
or  of  any  premium  for  loans  made  to  members,  be  deemed  a 
violation  of  the  provisions  of  any  statute  against  usury." 

It  is  thus  expressly  declared  that  building  associations  may 
demand  and  receive  premiums,  dues,  and  fines  without  viola- 
ting the  usury  laws  of  New  York;  and  as  we  understand  the 
act  of  1851,  of  the  State  of  New  York,  as  amended  by  chap- 
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ter  564  of  the  laws  of  18T5,  and  according  to  the  construction 
placed  upon  it  by  the  tribunals  of  that  State,  the  contract 
made  vrith  the  appellee  is  not  usurious.  Concordia  c&c,  Asso- 
ciaHon  v.  Bead^  93  N.  Y.  474;  opinion  of  the  Attorney 
General  of  the  State  of  New  York,  printed  at  pages  46,  47, 
and  48  of  the  annual  report  of  the  superintendent  of  the  bank- 
ing department  as  to  the  legality  of  fixed  premiums  by  build- 
ing and  loan  associations  under  act  of  1851,  dated  November 
13,  1889. 

The  appellee  is  net  entitled  to  the  specific  relief  prayed  for 
in  her  original  and  amended  bills.  But  it  appears  that  the 
trustee  was  proceeding  to  sell  the  house  and  lot  under  the 
deed  of  trust,  for  the  satisfaction  of  the  debt  in  controversy, 
without  giving  the  appellee  credit  for  the  ''withdrawal  value" 
of  her  eight  shares  of  stock,  which  the  pleadings  of  the  ap- 
pellants admit  she  was  entitled  to. 

Before  any  sale  under  the  deed  of  trust  should  have  been 
Inade,  the  balance  of  the  debt  secured  thereby  ought  to  have 
been  ascertained,  as  any  uncertainty  as  to  the  extent  of  the 
charge  upon  the  house  and  lot  might  have  prejudiced  the  sale. 
The  Circuit  Court  ought,  instead  of  entering  the  decree  it  did, 
to  have  directed  one  of  its  commissioners  to  have  ascertained 
the  balance  due  upon  the  debt  secured  by  the  deed  of  trust  in 
accordance  with  the  terms  of  the  contract  between  the  parties. 

We  are  of  opinion,  therefore,  to  reverse  the  decree  appealed 
from,  and  to  enter  such  decree  as  the  Circuit  Court  ought  to 
have  entered. 

Bevebsbd. 


Vol.  xoi — 90 
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Pbtbe  J.  Otey  and  Wife  and  Anothbb  v.  Stuabt  Ain> 

Othees. 

July  18, 1895. 

♦Absent,  Harrison,  J. 

1.  Chancery  Jurisdiction — Cloud  on  7Me — Legal  Owner  Qui  of  Possession — 
Adequate  Remedy  at  Law. — A  party  holding  the  legal  title  to  land,  and 
who  is  not  in  possession  thereof,  has  a  complete  and  adequate  remedy  at 
law  to  recover  possession,  and,  as  a  general  rule,  in  the  absence  of  statu- 
tory authority,  a  court  of  equity  will  not  entertain  a  bill  filed  by  him  to 
remove  a  cloud  upon  the  title  occasioned  by  such  possession  in  another 
under  a  claim  of  title. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Wythe  county, 
pronounced  at  September  term,  1890,  in  a  suit  in  chancery 
wherein  the  appellants  were  the  complainants,  and  the  appellee 
was  the  defendant. 

Affirmed. 

The  opinion  states  the  case. 

D,  S.  Pierce  and  Boiling  <&  Stanley ^  for  the  appellants. 

Walker  cfe  Caldwell^  for  the  appellee. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 
*Judge  Harrison  was  a  party  to  the  suit 


Digitized  by  VjOOQIC 


"Va.]  Otey  v.  Stuart.  716 

Opinion. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
IVythe  county  in  a  suit  brought  by  the  appellants,  Peter  J. 
Otey  and  .vife,  and  John  Floyd,  the  two  latter  being  the  sur- 
viving heirs  at  law  of  B.  R.  Floyd,  deceased,  against  William 
A.  Stuart  and  others,  appellees. 

The  bill  alleges  that  B.  R.  Floyd  departed  this  life  in  the 
year  1860,  intestate,  leaving  a  widow  and  three  children — 
the  oldest  child  being  fifteen  years,  and  the  youngest,  one 
year  of  age;  that  soon  after  the  death  of  the  decedent,  his 
administrator,  Robert  Gibboney,  filed  a  bill  in  the  Circuit 
Court  of  Wythe  county  for  the  purpose  of  having  the  lands 
of  the  decedent  sold,  which  consisted  of  several  parcels,  among 
them  a  tract  of  26,100 acres,  which  is  the  subject  of  this  suit; 
that  the  object  of  the  sale  was  to  enable  the  administiator  to 
pay  the  debts  of  his  decedent's  estate;  that  a  sale  was  ordered 
and  made,  as  prayed  for,  and  that  Wm.  A.  Stuart  and  J.  F. 
Kent  purchased  the  land  in  question ;  that  the  sale  was  re- 
ported to  the  court,  confirmed,  and  a  deed  made  to  them  by 
the  court's  commissioner;  that  afterwards,  Kent's  interest  in 
the  land  was  sold  and  conveyed  to  Stuart;  that  the  widow 
and  heirs  of  the  decedent  and  William  A.  Stuart  were  made 
parties  defendant  to  the  bill.  It  is  further  alleged  that  the 
whole  proceedings  in  that  cause  were  absolutely  void,  and 
that  the  deed  executed  by  the  commissioner  of  the  court  to 
Stuart  is  also  void,  and  that  it  creates  a  cloud  upon  their  title. 
The  prayer  of  the  bill  is  that  the  deed  to  Stuart  and  Kent  may 
be  set  aside,  annulled,  and  cancelled,  and  the  complainants 
restored  to  the  possession  of  the  land.  The  record  in  the  suit 
of  Gibboney^  AdmW^  against  the  widow  and  heirs  of  the  dece- 
dent referred  to  above,  was  made  an  exhibit  with  the  bill. 

William  A.  Stuart,  one  of  the  defendants  in  the  court  below, 
and  an  appellee  here,  demurred  to  the  bill.  His  demurrer 
was  sustained  and  the  bill  dismissed.  From  that  decree  the 
complainants  have  appealed  to  this  court. 
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It  is  claimed  by  the  appellants  that  whilst  their  bill  is  an 
original  bill  in  form,  it  is  in  the  nature  of  a  bill  of  review.  In 
this  contention,  we  think  they  are  mistaken.  Bat  if  it  were 
true  that  it  was  a  bill  of  review,  or  a  bill  in  the  nature  of  a 
bill  of  review,  the  demurrer  ought  to  have  been  sustained, 
because  the  bill  shows  upon  its  face  that  a  final  deci-ee  was 
entered  in  the  case  of  Gibboney^s  Adm^r  v.  B.  H.  Floyd* s 
widow  and  heirs^  which  it  seeks  to  review,  in  the  year  1872, 
and  the  case  stricken  from  the  docket  more  than  seventeen 
years  before  the  filing  of  appellants'  bill. 

The  allegations  and  prayer  of  the  bill  show  that  it  is  a  bill 
filed  for  the  purpose  of  removing  a  cloud  upon  the  title  to  the 
land  in  question.  As  a  bill  to  remove  a  cloud  from  their  title 
it  is  also  fatally  defective.  A  court  of  equity,  as  a  general 
rule,  in  the  absence  of  statutory  authority,  does  not  entertain 
a  bill  of  this  character  if  the  party  filing  it  claims  to  be  the 
owner  of  the  legal  title,  unless  he  is  in  possession  of  the  land 
upon  which  the  cloud  rests.  The  jurisdiction  exercised  by 
courts  of  equity  in  this  ckss  of  cases,  is  founded  upon  the 
theory  that  the  party  making  it  has  no  adequate  remedy  at 
law  for  the  injury  of  which  he  complains.  If  he  is  out  of 
possession,  and  is  the  owner  of  the  legal  title,  he  has  ordi- 
narily a  complete  remedy  at  law  by  an  action  of  ejectment. 
3  Pom.  Eq.  Jur.  sec.  1399;  Carroll  v.  Brown,  28  Gratt.  791; 
Stevens  v.  Harman,  80  Va.  48. 

In  this  case  the  appellants  claim  to  be  the  owners  of  the 
legal  title,  and  admit  that  they  are  not  in  possession  of  the 
land,  and  thus  show,  under  the  rule  of  law  stated  above, 
that  they  have  no  standing  in  a  court  of  equity. 

It  is  also  insisted  by  the  counsel  of  the  appellees  that  the 
Circuit  Court  propeily  sustained  the  demurrer  to  the  bill  upon 
another  ground,  viz.,  that  the  bill  alleges  that  the  proceedings 
and  deed  under  which  the  appellee  claims  is  void,  and  that, 
where  the  party  who  files  such  a  bill  alleges  or  admits  that 
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the  instrum^t  or  proceeding  constituting  the  alleged  cloud 
upon  the  title  is  void,  he  needs  no  relief,  and  the  court  has 
no  jurisdiction. 

There  is  much  to  be  said  in  favor  of  the  view  that  the  aid 
of  a  court  of  equity  is  needed  in  a  case  where  the  instrument 
or  proceeding  constituting  a  cloud  upon  the  title  is  void  upon 
its  face,  as  well  as  in  cases  where  it  is  apparently  good,  though 
in  fact  not  so. 

Every  business  man  knows  that  such  an  instrument  or  pro- 
ceeding, although  it  may.  in  fact  be  void,  is  a  serious  injury 
to  the  owner's  title,  and  greatly  detractH  from  its  market 
value;  for  no  one  wishes  to  buy  property  while  in  such  a  con- 
dition,, or  to  loan  money  upon  it  as  a  security.  But  as  it  is 
not  necessary  to  decide  this  question  in  order  to  dispose  of 
this  case,  we  do  not  wish  to  be  understood  as  expressing  any 
opinion  upon  either  the  question,  whether  or  not  the  proceed- 
ing and  deed  under  which  the  appellee  acquired  the  land  was 
void ;  or,  if  void,  whether  or  not  a  court  of  equity  has  juris- 
diction to  remove  such  a  cloud  from  the  title. 

In  our  opinion  the  Circuit  Court  properly  sustained  the  de- 
murrer to  the  complainants'  bill,  and  its  decree  must  be 
affirmed. 

Affibmed. 
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DUUN   V.    LiLLABD,  ShBRIFP. 

Januabt  17, 1895. 

Absent,  Keith,  P.* 

CiuifiNAL  Law — Habeas  Corpus — Dismissal  of  Indictment — Jeopardy — Ddoff 
in  Indictment — Delay  in  Trial — Repeal  of  Statute  giving  Jurisdiction, — 
A  prisoner  was  arrested  and  committed  to  jail  on  November  8,  1893,  on 
a  warrant  of  a  justice  of  the  peace,  charging  him  with  murder.  At  the 
next  succeeding  term  of  the  Ck>unty  Ck>urt  he  was  indicted  for  the  mur- 
der, and  upon  arraignment  elected  to  be  tried  in  the  Circuit  Court, 
which  met  in  the  same  month.  At  the  November  term,  1893,  of  the 
Circuit  Court  the  caae  was  continued  for  the  Commonwealth.  At  the 
next  succeeding  term  of  the  Circuit  Court  in  May,  1894,  the  Circuit 
Court  dismissed  the  case,  of  its  own  motion,  in  the  absence  of  the  pris- 
oner and  against  his  objection,  for  want  of  jurisdiction,  but  without 
prejudice  to  the  Commonwealth  to  arrest,  indict,  and  try  him  for  the 
same  offence.  He  was  immediately  arrested  and  confined  in  jail,  upon 
a  new  warrant  of  a  justice  of  the  peace,  charging  him  with  the  same 
offence.  At  the  next  term  of  the  County  Court,  June,  1894,  he  was 
again  indicted  for  the  same  offence.  At  the  same  term  of  the  County 
Court,  upon  the  calling  of  the  case,  he  tendered  a  number  of  special 
pleas,  which  were  rejected.  He  then  pleaded  "Not  guilty,'*  and  the 
case  was  continued  and  he  was  remanded  to  jail.  Thereupon  he  sued 
out  a  writ  of  habeas  corpus^  alleging  that  he  was  illegally  detained,  and 
•  prayed  to  be  discharged. 
Held: 

1.  The  order  of  the  Circuit  Court  dismissing  the  indictment  could  not 
operate  as  an  acquittal.  If  the  Circuit  Court  had  jurisdiction  to 
try  the  case,  the  order  of  dismissal  had  the  same  effect  as  if  the 
indictment  had  been  quashed,  or  a  nolle  prosequi  entered.  It 
ended  that  indictment,  but  did  not  acquit  the  prisoner  of  the 
offence  charged.  If  the  Circuit  Court  had  no  jurisdiction  it  could 
enter  no  order  which  would  benefit  or  prejudice  the  prisoner,  or 
the  Commonwealth. 

*Judge  Keith  sat  in  the  Circuit  Court. 


Digitized  by  LjOOQIC 


Va.]  Dulin's  Case.  719 


Statement. 


2.  The  prisoner  was  not  "  twice  in  jeopardy  "  for  the  same  offence. 

He  has  never  been  put  upon  his  trial  for  said  offence,  and  no  jury 
has  ever  been  charged  with  his  deliverance.  In  order  to  show 
former  jeopardy,  it  must  appear  that  the  party  was  put  upon  his 
trial  before  a  court  which  hud  jurisdiction,  upon  indictment  or 
information  which  is  sufficient  in  form  and  substance  to  sustain  a 
conviction,  and  that  a  jury  was  empaneled  and  sworn,  and  was 
thus  charged  with  his  deliverance. 

3.  The  prisoner  is  not  entitled  to  be  discharged  from  imprisonment, 

under  section  4001  of  the  Code,  because  he  was  under  indictment 
during  the  whole  time  the  case  was  pending  in  the  Circuit  Court, 
and  at  no  time  did  two  terms  of  the  County  Court  elapse  without 
indictment  while  he  was  held  to  answer  in  that  court.  After  the 
prisoner  demanded  to  be  tried  in  the  Circuit  Court,  and  the  case 
was  removed  to  that  court,  the  County  Court  had  no  further 
jurisdiction  over  the  case  till  after  the  indictment  was  dismissed 
in  that  court,  and  the  prisoner  had  been  re-arrested  under  a  new 
warrant  issued  for  that  purpose. 

4.  The  prisoner  was  not  entitled  to  be  dischai^ged  from  prosecution 

under  section  4047  of  the  Code  (as  amended  February  12,  1894, 
Acts  of  Assembly,  1893-4,  p.  464).  At  no  time,  while  the  case 
was  pending  in  either  court,  did  two  terms  of  that  court  elapse 
without  a  trial. 
6.  The  act  of  February  12,  1894,  (Acts  of  Assembly,  1893-4,  p.  464) 
did  not  operate  propria  vigore  to  discharge  the  prisoner  from  fur- 
ther prosecution  for  the  offence,  nor  did  it  remand  the  cause  to 
the  County  Court  for  trial ;  and  the  case  could  not  be  considered 
as  pending  in  the  County  Court  during  the  time  which  elapsed 
between  the  passage  of  that  act  and  the  dismissal  of  the  case  in 
the  Circuit  Court.  Whenever  a  court  is  deprived  of  jurisdiction 
over  any  class  of  cases,  by  the  repeal  of  a  statute  which  gives  the 
jurisdiction,  and  there  is  no  provision  made  for  the  transfer  of 
such  cases  to  some  other  court  which  has,  or  is  given  jurisdiction, 
and  no  reservation  made  for  the  trial  of  pending  cases  in  such 
court,  all  such  cases  fall  with  the  repealed  statute. 

Error  to  judgment  of  the  judge  cf  the  Circuit  Court  of  Rap- 
pahannock county,  in  vacation,  June  29,  1894,  refusing  to 
discharge  the  plaintiff  in  error  from  the  custody  of  the  jailor 
of  said  county. 

Affirmed. 

The  opinion  states  the  case. 
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J.  G,  Gibson^  Wm,  R,  Alexamder^  F.  Pendleton  Garter^ 
0'* Flaherty  <&  Fulton^  and  A.  M,  Willisy  Jr.j  for  plaintiff  in 
error. 


Attorney 'General  H.  Taylor  Scott  ^  for  defendant  in  error. 
Buchanan,  J.,  delivered  the  opinion  of  the  court. 

On  the  8th  day  of  November,  1 893,  the  plaintiff  in  error 
was  committed  to  the  jail  of  Rappahannock  county  under  a 
warrant  of  a  justice  of  the  peace  upon  the  charge  of  murder. 

At  the  next  term  of  the  County  Court  for  that  county,  he 
was  indicted  for  said  offense,  and  at  the  same  term  of  the 
court  was  arraigned  and  demanded  to  be  tried  in  the  Circuit 
Court  of  said  county;  whereupon  he  was  remanded  to  jail  for 
trial  in  that  court.  At  the  next  term  of  the  Circuit  Court, 
which  was  held  in  the  same  month,  the  cause  was  continued 
upon  the  motion  of  the  Commonwealth.  At  the  following 
term  of  the  Circuit  Court,  which  was  held  in  May,  1894,  the 
court  dismissed  the  said  indictment  of  its  own  motion,  in  the 
absence  of  the  plaintiff  in  error,  and  over  his  objection  upon 
the  ground  that  it  had  no  jurisdiction  to  try  tbe  case,  bat 
without  prejudice  to  the  right  of  the  Commonwealth  to  arrest, 
indict,  and  try  the  accused  for  the  offense  with  which  he  was 
charged.  After  said  judgment  was  entered,  and  before  the 
accused  was  actually  released  from  custody,  another  warrant 
was  issued  against  him  for  the  same  offense,  and  upon  it  he 
was  committed  to  jail  to  answer  an  indictment  in  the  County 
Court.  At  the  June  term  of  the  said  court,  he  was  again 
indicted  for  the  same  offense.  Upon  the  calling  of  the  cause 
at  that  term  of  the  court  he  tendered  a  number  of  special  pleas, 
which  were  rejected  by  the  court.  He  then  pleaded  *^not 
guilty,"  the  cause  was  continued,  and  he  was  remanded  to 
jail. 
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Afterwards  on  the  19th  day  of  the  sail  month  he  presented 
his  petition  for  a  writ  of  habeas  corpus  to  the  judge  of  the 
said  Circuit  Court.  The  writ  was  accordingly  awarded,  and 
the  cause  coming  en  to  be  heard  before  the  judge  en  the  25th 
of  that  month  upon  the  said  writ,  return  thereto,  and  the  evi- 
dence offered,  the  judge  was  of  the  opinion  that  the  petitioner 
was  not  illegally  detained  in  the  custody  of  the  jailor  of  the 
said  county,  and  therefore  ordered  hitn  to  be  remanded  to  jail. 

This  is  the  judgment  to  which  the  writ  of  error  was  awarded 
in  the  case. 

It  is  claimed  by  the  accused  that  the  amendment  to  section 
4016  of  the  Code,  approved  February  12,  1894,  Acts  of  As- 
sembly 1893-94,  page  270,  repeab'ng  so  much  of  that  section 
of  the  Code  as  conferred  jurisdiction  upon  the  Circuit  Courts 
to  try  certain  criminal  cases  remanded  to  such  courts  by  the 
County  Courts  had  no  efifeot  upon  the  cases  then  pending  in 
the  Circuit  Courts;  and  that  the  order  of  the  said  Circuit 
Court  at  its  May  term,  1894,  operated  as  an  acquittal  of  the 
accused  of  the  ofifense  for  which  he  is  in  custody. 

We  express  no  opinion  upon  that  question  of  jurisdiction, 
as  it  is  not  necessary  to  the  decision  of  this  case.  For 
whether  the  Circuit  Courts  were  deprived  of  all  original  crimi- 
nal jurisdiction  by  said  amendment,  or  still  had  jurisdiction 
to  try  criminal  causes  pending  in  those  courts,  the  order  of  the 
said  Circuit  Court  could  not  operate  as  an  acquittal  of  the  ac- 
cused of  the  offense  for  which  he  is  in  custody.  If  the  Cir- 
cuit Court  did  not  have  jurisdiction  of  the  case  at  its  May 
term,  it  is  very  clear  that  it  could  enter  no  order  that  could 
either  benefit  op  prejudice  the  accused,  or  the  Commonwealth. 
For  an  order  of  a  court  without  jurisdiction,  except  an  order 
dismissing  the  case,  is  a  mere  nullity.  See  Freeman  on  Judg- 
ments, sec.  116.  If  it  did  have  jurisdiction  of  the  case,  what 
ever  may  be  the  effect  of  its  order,  it  could  not  operate  as  an 
acquittal  of  the  accused. 

Vol.  xoi — 91 
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The  court  dismissed  the  indictment  without  a  trial  of  the  ac- 
cused and  without  prejudice  to  the  Commonwealth's  right  to 
arrest,  indict  and  try  him  for  the  offense  with  which  he  was 
charged.  If  the  court  had  jurisdiction  of  the  case,  the  order 
of  dismissal  would  have  the  effect  of  ending  the  proceedings 
commenced  in  November,  1893,  in  the  same  manner  as  if  the 
indictment  had  been  quashed,  or  a  nolle  prosequi  entered. 
The  accused  would  be  discharged  from  lidbUity  on  that  indict- 
ment, but  not  acquitted  of  the  offense  charged  in  the  indict- 
ment. Inasmuch  as  there  is  no  limitation  to  prosecutions  for 
murder,  a  new  proceeding  upon  the  part  of  the  Common- 
wealth could  be  instituted  for  the  same  offense  at  any  sub- 
sequent time  either  by  the  presentment  of  a  grand  jury,  or  by 
a  complaint  before  a  justice.  Com,  v.  Bresaant^  126  Mass. 
246;  ex  parte  Cahill^  52  Cal.  463;  Ex  pwrU  Clark^  54  Cal. 
412. 

The  claim  of  a<3cused  that  he  has  already  been  in  jeopardy 
for  the  offense  for  which  he  is  now  in  custody,  is  not  sustained 
by  the  record.  In  order  to  make  such  a  defense  with  success, 
the  party  relying  upon  it  must  show  that  he  has  been  put 
upon  his  trial  before  a  court  which  has  jurisdiction,  upon  in- 
dictment or  information  which  is  suflBcient  in  form  and  sub- 
stance to  sustain  a  conviction,  and  that  a  jury  has  been  em- 
paneled and  sworn,  and  thus  charged  with  his  deliverance. 
Anything  short  of  this,  is  insufficient  to  raise  a  bar  against  a 
new  indictment  or  prosecution  for  the  same  offense.  1 
Bishop's  Cr.  Law,  sections  1014-1015;  Wharton's  Cr.  Plead. 
&  Prac.  sec.  517;  Cooley's  Const.  Lim.  [5th  ed.],  pages  399 
400. 

The  accused  in  this  case  has  never  been  put  upon  his  trial 
for  said  offense ;  no  jury  has  ever  been  charged  with  his  de- 
liverance, he  has  therefore  never  been  in  jeopardy  for  the 
offense  for  which  he  is  now  in  custody. 

Neither  can  the  claim  of  the  accused  be  sustained  that  be 
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was  entitled  to  be  discharged  from  imprisonment  because  no 
presentment  or  indictment  was  made  against  him  before  the 
end  of  the  second  term  of  the  court  in  which  he  was  held  to 
answer,  as  is  provided  in  section  4001  of  the  Code.  This 
ground  of  error  can  have  no  relevancy  to  the  proceedings  had 
in  the  Circuit  Court,  because  that  court  had  no  jurisdiction 
of  the  case  at  all  until  after  indictment  found — and  during 
the  whole  time  he  was  held  to  answer  in  that  court  he  was 
under  indictment. 

Nor  was  there  any  such  delay  in  indicting  him  whilst  held 
to  answer  in  the  County  Court.  He  was  arrested  and  com- 
mitted to  jail  on  the  8th  day  cf  November,  1893,  to  answer 
an  indictment  in  the  said  County  Court.  At  its  next  term, 
in  the  same  month,  an  indictment  was  found,  and  the  case 
remanded  to  the  Circuit  Court  for  trial  upon  the  demand  of 
the  accused.  The  jurisdiction  of  the  County  Court  over  that 
cdse  WBLS  at  an  end  as  soon  as  the  ease  was  remanded  to  the 
Circuit  Court,  and  it  had  no  control  over,  or  custody  of,  the 
accused  from  that  time  until  the  25th  day  of  May,  1894, 
when  he  was  again  committed  to  jail  to  -answer  for  this  same 
ofifense  in  the  said  County  Court.  At  the  June  term  of  that 
court,  the  first  term  after  his  commitment,  he  was  again  in- 
dicted. There  was  therefore  no  delay  whatever  in  the  County 
Court  m  either  case,  before  indictment,  of  which  he  could 
complain. 

Nor  was  there  any  delay  in  the  trial  of  said  indictments  in 
either  court  which  entitles  him  to  be  forever  discharged  from 
prosecution  for  the  offense  with  which  he  is  charged,  as  pro- 
vided in  sec.  4047  of  the  Code  as  amended  by  act  of  the 
General  Assembly,  approved  February  24,  1894 — Acts  of 
Assembly,  1893-4,  p.  464.  That  section  of  the  Code,  as 
amended,  provides  that  "every  person  against  whom  an  in- 
dictment is  found  charging  a  felony,  and  held  in  any  court  for 
trial,  shall   be  forever  discharged  from  prosecution  for  the 
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offense  if  thei  e  be  three  regular  terras  of  the  Circuit,  or  four 
of  the  County,  corporation  or  Hustings  court,  in  which  the 
case  is  pending,  after  he  is  so  held  without  a  trial,*'  unless 
the  failure  to  try  him  was  for  certain  causes  not  necessary  to 
mention,  as  neither  of  them  exists  in  this  case. 

As  there  were  only  two  terms  of  the  Circuit  Court  for  said 
county  held  during  the  time  the  said  first  indictment  was 
pending  in  that  court,  to- wit,  the  November  term,  1893,  and 
the  May  term,  1894,  there  was  no  such  delay  in  trying  him 
in  that  court  as  entitles  him  to  be  forever  discharged  from  fur- 
ther prosecution. 

Nor  was  there  any  such  delay  in  trying  him  in  the  County 
Court.  He  was  indicted  at  the  November  term,  1893,  of 
that  court,  and  at  the  same  term  of  the  court,  upon  his  own 
demand,  was  remanded  to  the  Circuit  Court  for  trial.  The 
County  Court  never  had  any  further  jurisdiction  over  that 
indictment.  There  was  therefor  but  one  term  of  the  County 
Court  at  which  the  accused  could  have  been  tiied  upon  the 
first  indictment,  viz.,  the  November  term,  1893.  But  it  is 
argued  very  earnestly  by  the  learned  counsel  for  the  accused 
that  if  the  said  amendment  of  February  12,  1894,  to  section 
4016  of  the  Code,  deprived  the  Circuit  Court  of  jurisdiction 
to  try  the  indictment  pending  in  that  court  then  the  amend- 
ment which  deprived  that  court  of  such  jurisdiction  ex  pr(^rio 
vigors  forever  discharged  the  accused  from  further  prosecution 
for  said  offens6,  or  else  remanded  said  indictment  to  the 
County  Court  for  trial  on  the  day  that  the  said  jurisdiction 
was  taken  from  the  Circuit  Court,  and  that,  since  there  had 
been  four  terms  of  the  County  Court  from  the  time  said  juris- 
diction was  taken  away  from  the  Circuit  Court  and  no  trial 
of  said  indictment,  he  was  entitled  to  be  forever  discharged 
from  prosecution  for  said  offense. 

It  has  been  sho^n  above  that  taking  the  jurisdiction  away 
from  the  Circuit  Court  could  not  result  in  acquitting  the  ac- 


Digitized  by  LjOOQIC 


Va.]  Dulin's  Case.  725 

Opinion. 

cused.  If  either  could  it  operate  to  transfer  that  indictment 
from  the  Circuit  Court  to  the  County  Court.  Whenever  a 
court  is  deprived  of  jurisdiction  over  any  class  of  cases,  by 
the  repeal  of  a  statute  which  gives  the  jurisdiction,  and  there 
is  no  provision  made  for  the  transfer  of  such  cases  to  some 
other  court  which  has  or  is  given  jurisdiction,  and  no  reser- 
vation made  for  the  trial  of  pending  cases  in  such  courts,  all 
such  cases  fall  with  the  repealed  statute.  The  Assessor  v. 
Osbames,  9  Wall.  567,  575;  Railroad  Co.  v.  Grant,  98  U. 
S.  398,  401 ;  South  Carolina  v.  Gaillard,  101  U.  S.  433.  To 
remand  such  a  case  from  the  Circuit  Court  to  the  County 
Court  would  require  an  act  of  the  legislature,  and  there  is  no 
such  act. 

The  indictment  pending  inthe  Circuit  Court  was  therefore 
never  remanded  to  the  said  County  Court  by  operation  of  law  or 
otherwise,  and  the  time  between  the  amendment  of  said  section 
4016,  and  the  time  the  accused  was  again  indicted  in  June, 
1894,  cannot  be  considered  in  determining  whether  there  was 
such  delay  in  the  County  Court  in  the  trial  of  the  accused  as 
entitles  him  to  be  forever  discharged  from  the  further  prose- 
cution for  said  offense. 

Upon  every  view  of  this  case,  therefore,  we  are  of  opinion 
that  there  is  no  error  in  the  judgment  complained  of,  and 
that  it  should  be  affirmed. 

Affibmed. 
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Bbown  v.  Epps,  Sekgbant. 
Februaky  14,  1895. 

1.  CoNsnruTioNB  op  U.  S.  and  of  \ a.— Legislative  Poioer, — ^The  Constitution 

of  the  United  States  is  a  source  and  grant  of  power  to  the  Congress  of 
the  United  States.  It  is  an  enabling,  and  not  a  restraining,  instrujient. 
Congress  can  do  nothing  except  what  the  Constitution,  either  directly  of 
by  reasonable  construction,  authorizes  it  to  do.  The  Constitution  of 
Virginia,  however,  is  a  restraining  instrument,  and  the  Legislature  or 
the  State  possesses  all  legislative  power  not  prohibited  by  the  Constitu- 
tion. 

2.  Constitution  of  U.  S. — Amendment  VL — Jury  Trial. — ^The  Constitution 

of  the  United  States,  Art.  III.,  sec.  3,  declaring  that  ''  the  trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall  be  by  jury,'*  applies  to 
trials  held  under  the  authority  of  the  government  of  the  United  States, 
and  makes  a  jury  an  indispensable  requisite  of  every  trial  of  a  person 
accused  of  crimes  in  the  courts  of  that  government.  Article  VI.  of  the 
Amendments  to  the  Constitution  of  the  United  States  also  applies  tf 
said  courts,  and  is  ''to  be  construed  and  applied  in  harmony  with  all 
the  provisions  of  that  instrument." 

8.  Constitution  op  Va. — Art,  J.,  *ec.  10 — Jury  Trial. — Art.  I.,  sec.  10,  of  the 
Constitution  of  Virginia,  declaring  **  that  a  man  hath  a  right  to  a  speedy 
trial  by  an  impartial  jury  ''  means  that  he  has  a  legal  claim  to  a  trial  by 
a  jury ;  that  a  jury  trial  is  his  privilege.  But  the  presence  of  a  jury  is 
not  made  a  jurisdictional  feet,  without  which  a  court  is  not  duly  organ- 
ized for  the  trial  of  criminals  as  is  the  case  in  all  courts  of  the  United 
States.  "Speedy,"  as  used  in  the  Constitution,  is  not  "immediate," 
but  "  without  undue  delay."  Callan  v.  Wilson,  127  U.  S.  540,  explained 
and  distinguished. 

4.  Sbc.  4106  OP  Code  Consttfutional. — Sec.  4106  of  the  Code,  giving  to  the 
several  police  justices  and  justices  of  the  peace  concurrent  jurisdiction 
with  the  County  and  Corporation  Courts  of  certain  criminal  cases,  is  to 
be  construed  in  conjunction  with  sections  4107  and  4108  giving  to  the 
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person  convicted  the  right  of  appeal  to  the  County  and  Corporation 
Courts,  and  regulating  how  said  appeal  shall  be  tried.  The  appeal 
wholly  sets  at  naught  the  judgment  rendered  against  him,  and  sec.  4108 
guarantees  to  him  a  fair  trial  by  an  impartial  jury,  before  whom  he 
stands  innocent  until  his  guilt  is  proven.  So  construing  these  sections, 
sec.  4106  is  not  in  conflict  with  Art.  I.,  sec.  10,  of  the  Constitution  of 
Viiginia.  Miller  v.  Commonwecdth,  88  Va.  618,  overruled. 
6.  Sec.  4106  op  Code,  as  Amended,  Constitutional. — Sec.  4106  of  Code,  as 
amended  by  the  Act  of  Assembly,  approved  February  23,  1894^  Acts 
1893-4,  p.  430,  is  not  in  conflict  with  Art.  I.,  sec.  10,  of  the  Constitution 
of  Virginia. 

This  was  a  petition  for  a  writ  of  haheas  corpus^  filed  by 
John  Brown,  alleging  that  on  the  25th  day  of  January,  1895, 
he  had  been  arraigned  in  the  Police  Court  of  the  city  of  Rich- 
mond, charged  with  petit  larceny,  and,  being  put  upon  trial, 
was  adjudged  guilty  and  sentenced  to  imprisonment  in  the  jail 
of  the  city  of  Richmond  for  a  period  of  fifteen  days.  The 
petition  charges  *'that  the  sentence  of  the  court  was  contrary 
to  the  spirit  of  the  Constitution  of  this  Commonwealth,  which, 
in  Art.  I.,  sec.  10,  guarantees  (to  every  man)  a  fair  and  im- 
partial trial,  in  all  criminal  cases,  by  a  jury  of  his  country- 
mien." 

Petitioner  charges  that  he  had  been  denied  a  trial  by  jury, 
%md  that  therefore  he  is  illegally  detained  in  said  jail,  and  prays 
the  court  for  a  writ  of  habeas  corpus.  The  writ  was  awarded 
and  the  Sergeant  of  the  city  made  return  thereto,  and  along 
with  his  return,  and  as  a  part  thereof,  produced  the  mittimtcs 
under  which  the  petitioner  was  held.  The  mittimtcs,  after 
reciting  the  trial  and  conviction  of  the  prisoner,  requires  the 
keeper  of  th*»  jail  of  the  city  of  Richmond  to  receive  said  John 
Brown  into  jail  ''and  there  safely  keep  him  for  a  term  of 
fifteen  (15)  days,  he  having  elected  to  be  tried  by  me." 

The  writ  was  awarded  on  the  29th  day  of  January,  1895, 
and  was  returnable  on  the  1st  day  of  February,  1895.  Peti- 
tioner demurred  to  the  return. 
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Charles  W.  Dunstan  and  Coalter  i&  Wise^  for  the  petitioner. 

Attorney- General  R.  Taylor  Scott,  for  Charles  II.  Epps, 
Sergeant. 

Keith,  F.  :  John  Brown  filed  a  petition  complaning  that 
he  was  unlawfully  detained  in  custody  by  Charles  H.  Epps, 
Sergeant  of  the  city  of  Richmond,  and  praying  for  a  writ  of 
habeas  corpus  from  this  court,  which  was  awarded. 

The  Sergeant  answers  that  he  holds  Brown  by  virtue  of  a 
mittimus,  from  J.  J.  Crutchfield,  Police  Justice  for  the  city 
of  Richmond,  which  is  appended  to  the  return  and  made  a 
part  thereof. 

Brown,  by  counsel,  demurs  to  this  return  as  insufficient  in 
law,  and  for  cause  of  demurrer  claims  that  section  4106,  Code 
of  Virginia,  1887,  as  amended  by  the  Act  of  the  legislature. 
Acts  1893.'4,  page  430,  and  sections  4107  and  4108  of  the 
Code,  are  null  and  void  as  being  repugnant  to  section  10, 
Article  I,  of  the  Constitution  of  Virginia,  which  declares 
^Hhat  in  all  capital  or  criminal  prosecutions  a  man  hath  a 
right  to  demand  the  cause  and  nature  of  his  accusation,  to  be 
confronted  with  his  accusers  and  witnesses,  to  call  for  evidence 
in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his« 
vicinage,  without  whose  unanimous  consent  he  cannot  be  found 
guilty;  nor  can  he  be  compelled  to  give  evidence  against  him- 
self; that  no  man  be  deprived  of  his  liberty,  except  by  the 
law  of  the  land  or  the  judgment  of  his  peers." 

The  case  of  Mary  Miller  v.  Commonwealth,  reported  in  88 
Virginia,  618,  was  decided  upon  the  law  as  set  out  in  sections 
4106,  4107,  and  4108  of  the  Code,  and  the  amendment  to 
section  4106,  found  in  Acts  of  Assembly  1893-'4,  was  de- 
signed 1o  cure  the  defect  which  this  court  declared  to  exist  in 
that  section  on  account  of  its  repugnancy  to  the  constitutional 
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provision  just  quoted.  The  ameDdment  consists  in  inserting 
after  the  words  "conservators  of  the  peace,"  the  words 
"whenever  the  person  charged  with  any  of  the  offences  here- 
inafter mentioned  elects  to  be  tried  by  such  justice" — so  that 
the  act  now  reads:  "The  several  police  justices  and  justices 
of  the  peace  of  this  commonwealth,  in  addition  to  the  jurisdic- 
tion exercised  by  them  as  conservators  of  the  peace,  whenever 
the  person  charged  with  any  of  the  offences  hereinafter 
mentioned  elects  to  be  tried  by  such  justice,  shall  ha^e 
concurrent  jurisdiction  with  the  county  and  corporation 
courts  of  the  State  of  all  cases  of  assault  and  battery  not 
felonies,  petit  larceny,  etc."  Counsel  for  the  petitioner 
contends  that  this  amendment  does  not  cure  the  vice, 
and  therefore  it  will  be  proper  to  examine,  first,  into  the 
true  construction  of  the  statute  prior  to  its  amendment,  and 
then  to  consider  the  efifecfc  of  the  words  introduced  by  the 
legislature  in  the  amendment  referred  to.  Cases  involving 
the  jurisdiction  of  justices  of  the  peace  under  this  and  similar 
statutes  have  been  frequently  before  this  court,  and  in  every 
instance,  save  in  the  case  of  Mary  Miller  v.  Commonwealth^ 
88  Va.  618,  the  validity  of  the  judgment  based  on  the  statute 
has  been  upheld.  T/iomds*  case^  22  Gratt.  912;  Itead?s  case^ 
24  Gratt.  618;  Wglverton  v.  Commonwealth^  75  Va.  910;  and 
Harrison  v.  Commonwealth^  81  Va.  419.  Inasmuch,  how- 
ever, as  it  does  not  appear  that  the  constitutional  question 
here  under  consideration  was  presented  to  the  court  in  any  of 
those  cases,  it  is  contended  that  they  are  not  authorities  bind- 
ing upon  us,  and  it  is  conceded  that  their  weight  as  authority 
is  impaired  for  the  reason  stated.  It  does  appear,  how- 
ever, that  the  question  of  jurisdiction  was  considered  by  the 
court,  and  indeed  underlies  the  exercise  of  jurisdiction  by  all 
courts  in  all  cases,  whether  specifically  presented  or  not,  so 
that  where  it  appears  that  couits  of  all  grades  in  the  State, 
from  justices  of  the  peace  to  this  court,  have  gone  on  unin- 
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terruptedly  for  many  years  to  exercise  jurisdiction  under  a 
statute,  and  that  during  all  that  time  there  has  been  no 
doubt  entertained  nor  question  raised  as  to  the  constitution- 
ality of  the  law — when  all  this  hais  been  done  in  the  presence 
of  an  able  and  inquisitive  bar — a  strong  presumption  is  raised 
that  the  attack  has  not  been  made  upon  the  constitutionality 
of  the  law,  because,  in  the  judgment  of  the  courts  and  of  the 
profession,  no  such  ground  of  objection  existed.  The  same 
class  of  cases  has  been  considered  in  our  sister  States,  notably 
in  the  cases  of  Jones  v.  Hobbins,  8  Gray  (Mass.)  329;  Shafer 
€md  wife  v.  Mumna^  17  Maryland  331 ;  Beers  v.  Beers^  4 
Conn.  635;  MoundsvilU  v.  Fountain^  27  W.  Va.  205;  City 
of  Emporiu  v.  Volmer^  12  Kansas  622;  Wong  v.  City  of 
Astoria^  13  Oregon  538;  Moore  v.  State^  22  Texas  Appeals 
117;  Byers  (&  DaoisY,  Gom/monwealth^  42  Pa.  89;  Mcdnnis 
V.  State  of  Tennessee^  9  Humphries,  43. 

The  States  whose  decisions  are  here  quoted  base  their  juris- 
prudence upon  the  common  law  derived  from  the  same  foun- 
tains from  which  ours  flows,  and  their  decisions,  which  are  evi- 
dence of  the  common  law  among  them,  are  strongly  persua- 
sive, at  least  of  the  common  law  as  it  exists  here.  Contem- 
plating for  a  moment  the  situation  in  the  Colonies  at  the  time 
of  the  Ke volution,  we  find  that  the  evils. complained  of  by 
them  were  the  same,  the  means  taken  to  redress  them  and 
guard  against  their  recurrence  were  identical;  therefore,  their 
adjudications  are  entitled  to  great  influence  in  the  construc- 
tion of  similar  statutes  in  our  own  State.  In  some  of  the 
cases  cited  prosecutions  were  for  petit  larceny,  in  some  for 
keeping  houses  of  ill -fame,  and  in  others  for  less  serious  vio- 
lations of  the  law.  The  case  from  22  Texas  is  a  very  peculiar 
one,  in  this,  that  the  court  reversed  the  judgment  of  the  lower 
court  because  it  had  compelled  the  accused  to  go  before  a 
jury,  when  the  statute  authorized  a  trial  by  a  court  without 
a  jury,  and  the  prisoner  had  demanded  to  be  tried  in  accord- 
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ance  with  the  statute.  The  Texas  constitution  is  almost  iden- 
tical in  its  terms  ^ith  ours.  The  offense  charged  there  was 
an  ''aggravated  assault  and  battery,"  and  the  court  was 
unanimous. 

The  principle  of  all  these  cases  is,  that  a  statute  which  con- 
fers jurisdiction  upon  a  justice  of  the  peace  to  try  such  offenses 
as  are  embraced  in  section  4106  of  the  Code  is  constitutional, 
provided  by  a  simple  procedure  a  trial  by  a  jury  can  be  had 
on  appeal  to  a  higher  court.  Amer.  and  Eng.  Enc.  of  Law, 
Vol.  3,  page  731,  and  Vol.  4,  pages  812  and  813.  The  law 
is  so  stated  in  Bishop  on  Criminal  Procedure,  section  893 ; 
Sedgwick  on  Construction  of  Statutes,  497.  In  the  case 
under  consideration  not  only  is  the  procedure  simple,  but  it 
is  an  absolutely  free  and  unfettered  right  of  appeal.  The 
prisoner  is  brought  before  the  justice;  the  warrant  makes 
known  to  him  the  cause  and  nature  of  the  accusation  against 
him;  he  is  confronted  with  accusers  ai^d  witnesses;  he  is  per- 
mitted to  call  for  evidence  in  his  favor;  he  is  not  compelled 
to  give  evidence  against  himself,  and  a  judgment  is  rendered 
against  him.  If  he  feels  that  the  judgment  is  just,  he  submits 
to  it;  if  aggrieved  by  it,  he  appeals,  and  by  the  assertion  of 
his  right  of  appeal  the  whole  force  and  effect  of  the  judgment 
is  destroyed;  that  which  by  his  assent,  implied  from  his 
silence,  would  have  been  a  final  judgment,  pleadable  in  bar  to 
any  future  prosecution  for  the  same  offense,  has  by  his  act 
become  of  no  effect,  and  he  stands  as  free  as  before  his  arrest, 
subject  only  to  the  requirement  that  he  must  give  bond  for 
his  appearance  in  the  appellate  court.  Now,  what  is  the  sub- 
stance of  all  this  ?  Does  not  the  determination  of  the  defen- 
dant, in  which  determination  he  is  an  absolutely  free  agent, 
wholly  set  at  naught  the  judgment  just  rendered  against  him 
and  transfer  the  controversy  to  another  forum,  and  convert  the 
proceedings  before  the  justice  into  a  proceeding  preliminary 
to  a  trial  which  is  thereafter  to  take  place  in  the  appellate 
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court,  and  divest  it  of  all  smilitude  to  a  final  trial  ?  It  seems 
to  me  that,  looking  to  the  reality  and  not  the  form  of  things, 
to  their  substance  and  not  to  the  names  by  which  they  are 
called,  that  is  the  conclusion  to  which  we  are  inexorably 
driven. 

Follow  the  a<5cused  one  step  further,  when,  in  obedience  to 
his  recognizance,  he  presents  himself  before  the  trial  coait 
undei  section  4108,  and  there  we  find  that  the  language  of 
the  statute  is,  'Hhe  accused  shall  De  entitled  to  a  trial  by  a 
jury  in  the  same  manner  as  if  he  had  been  indicted  for  the 
oflfense  in  said  court."  That  is  to  say,  he  has  the  same 
guarantees  thrown  around  him  to  secure  to  him  a  fair  trial  by 
an  impartial  jury  as  are  given  to  all  other  persons  accused  of 
crime,  and  he  stands  before  that  jury  innocent  until  guilt  is 
proved.  But  it  is  said  that  the  prisoner  is  entitled  to  a  speedy 
trial,  and  in  the  Mdri/  Miller  case^  so  often  cited  from  88  Va,, 
the  word  ''speedy"  would  seem  to  be  considered  as  equiva- 
lent to  "immediate,"  which  would  have  a  tendency  to  limit 
the  discretion  of  the  legislature  in  prescribing  the  stages 
through  which  a  prosecution  should  pass  from  the  aiiest  to 
the  conviction  of  the  prisoner.  I  do  not  understand  the  word 
to  have  been  so  used  in  the  constitutional  provision  which  is 
now  being  inquired  into. 

.  Up  to  a  recent  date  the  procedure  in  the  enforcement  of 
criminal  law,  beginning  with  the  arrest  of  the  accused  and 
passing  through  the  various  stages  to  his  final  trial  before  a 
jury,  have  been  more  elaborate,  and  therefore  more  dilatory, 
than  at  present.  Until  recently,  the  initial  stop  was  either 
the  warrant  of  arrest  from  the  justice  of  the  peace,  or  a  bench 
warrant  from  a  court  issued  upon  an  information,  or  upon  a 
presentment  or  indictment  of  a  grand  jury.  The  office  of 
the  bench  warrant  was  to  cause  the  apprehension  of  the  ac- 
cused, who  was  then  to  be  taken  before  a  justice  of  the  peace 
to  be  examined ;  by  the  justice  he  was  sent  on  to  an  examining 
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court,  and  by  the  examining  court  was  acquitted,  or  remanded 
for  trial.  Compare  this  elaborate  procedure  with  the  sim- 
plicity of  the  present  day.  The  accused  is  arrested,  is  ex- 
amined by  a  justice,  is  sent  to  a  grand  jury,  and  is  then  put 
upon  his  trial ;  or,  if  the  prosecution  begins  with  the  indict- 
ment or  presentment,  he  is  tried  at  once  without  an  examina- 
tion before  a  justice.  Th6  utmost  simplicity  prevails,  while 
every  constitutional  right  is  carefully  preserved,  and  the 
prisoner  is  secured  a  *' speedy  trial  before  an  impartial  jury  of 
his  vicinage,  without  whose  unanimous  consent  he  cannot  be 
found  guilty."  To  my  mind,  the  legislature  has  taken  ample 
and  most  satisfactory  steps  to  secure  to  the  accused  his  con- 
stitutional right  of  a  "speedy  trial,"  not  by  limiting  or  con- 
fining the  legislature  as  to  the  mode  of  procedure  by  which 
it  has  been  thought  vnse  to  guard  at  once  the  rights  of  the 
prisoner  and  the  interest  of  the  Commonwealth,  but  by  pro- 
viding that  there  shall  be  no  undue  delay  in  taking  the  suc- 
cessive steps  in  the  procedure.  Thus,  in  section  4001  the 
accused  is  discharged  from  imprisonment  'Mf  a  presentment, 
indictment,  or  information  be  not  found  or  filed  against  him 
before  the  end  of  the  second  term  of  the  court  at  which  he  is 
held  to  answer,"  unless  the  failure  is  due  to  certain  causes 
set  out  in  the  statute  and  which  need  not  be  here  enumerated, 
and,  if  he  be  charged  with  a  felony,  he  shall  be  forever  dis- 
charged if  four  terms  of  the  county,  corporation  or  hustings 
court  shall  pass  without  a  trial,  unless  the  failure  to  try  be 
for  reasons  specified  in  the  statute,  and  which  must  be  made 
to  appear  of  record.  These  are  means  which  the  legislature 
has  thought  sufficient  to  secure  a  '^speedy  trial"  within  the 
meaning  of  the  constitution — that  is,  a  trial  without  delg-y. 

If  it  be  said  that  the  statute  last  cited  refers  only  to  felonies, 
the  reply  is  that  that  statute,  almost  in  its  present  form,  may 
be  traced  back  to  the  birth  of  our  constitutions,  and  gives 
much  color  to  the  idea  that  runs  through  many  adjudged  cases 
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that  the  protection  of  the  constitutions  was  intended  only  to 
apply  to  the  graver  classes  of  offenses,  such  as  treason  and 
felony. 

I  should  have  no  difficulty  in  declaring  section  4106  of  the 
Code  of  1887  constitutional  were  it  a  case  of  first  impression; 
but,  as  I  before  observed,  -that  statute  came  under  judgment 
before  this  court  in  the  very  recent  case  of  Miller  v.  Cam- 
monwealth^  Judge  Lewis  delivering  the  opinion,  and  was  held 
to  be  repugnant  to  the  constitt^tional  provision  above  cited, 
I  entertain  for  the  learned  Judge*  who  delivered  that  opinion 
the  greatest  respect,  and  I  differ  with  him  with  a  most  on- 
affected  distrust  in  the  correctness  of  my  own  judgment;  and 
when  his  position  appears  to  be  fortified  by  the  Supreme  Court 
of  the  United  States,  always  entitled  to  the  highest  considera- 
tion, and  its  force  in  this  case  heightened,  to  me  at  least,  by 
the  estimation  in  which  I  hold  the  Justice  who  delivered  its 
opinion  in  OaUan  v.  Wilson^  127  U.  S.  640,  I  feel  that  dis- 
trust greatly  intensified. 

CaUan  v.  Wilson  passes  upon  the  constitutionality  of  an 
act  of  Congress  which  conferred  upon  the  police  justices  of 
the  District  of  Columbia  powers  very  similar  to  those  granted 
justices  of  the  pieace  by  section  4106;  but  there,  to  my  mind, 
the  similarity  between  the  two  cases  ends.  The  Constitution 
of  the  United  States  is  a  source  and  grant  of  power  to  the 
Congress  of  the  United  States.  It  is  an  enabling  and  not  a 
restraining  instrument.  Congress  can  do  nothing  except  what 
the  Constitution,  either  directly  or  by  reasonable  construction, 
authorizes  it  to  do;  while  the  legislature  of  Virginia  possesses 
all  legislative  power  not  prohibited  by  the  fundamental  law. 
By  the  Constitution  of  the  United  States,  Article  III.,  section 
2,  clause  3,  it  is  declared  that  '*the  trial  of  all  crimes,  ex- 
cept in  cases  of  impeachment,  shall  be  by  jury."  A  jury, 
therefore,  is  an  essential,  and  indespensable  requisite,  an  integ- 
ral part  of  every  court  held  under  the  authority  of  the  govem- 
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ment  of  the  United  States  for  the  trial  of  all  crimes.  There 
can  be  no  trial  in  those  courts  of  a  person  accused  of  crime 
without  a  jury  by  virtue  of  the  plain  and  unambiguous  lan- 
guage above  quoted. 

The  presence  of  a  jury  becomes  then  a  jurisdictional  ques- 
tion, and  Justice  Harlan  was  well  warranted  in  saying,  in 
Callan  v.  Wilson^  '*that  a  judgment  of  conviction  not  based 
upon  a  verdict  of  guilty  by  a  jury  is  void"  under  the  laws  of 
the  United  States.  The  case  of  Callcm  v.  Wilson  refers  also 
to  Article  VI.  of  the  amendments  of  the  Constitution,  and  the 
learned  Judge  seems  to  find  a  sufficient  support  for  the  con- 
clusion reached  in  the  language  there  used,  which  is  as  fol- 
lows: ''In  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an  impartial  jury  of 
the  State  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  and  cause  of  the 
accusation;  to  be  confronted  with  the  witnesses  against  him; 
to  have  compulsory  process  for  obtaining  witnesses  in  his 
favor,  and  to  have  the  assistance  of  counsel  for  his  defense." 

It  may  be  well  to  inquire  here  why  the  sixth  amendment 
to  the  Constitution  was  adopted.  Certainly  it  was  not  neces- 
sary in  order  to  secure  a  trial  by  a  jury;  that  had  already 
been  done,  as  we  have  seen  by  Article  III.,  section  2,  clause 
3,  of  the  Constitution,  as  originally  framed,  in  language  plain 
and  emphatic.  "The  trial  of  all  crimes  except  in  cases  of  im- 
peachment shall  be  by  jury"  is  the  direct  and  positive  man- 
date of  Article  III.,  section  2,  clause  3,  while  the  sixth 
amendment  says,  ''that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an  im- 
partial, jury;"  the  provision  first  quoted  putting  it  beyond 
the  power  of  Congress  to  create  a  court  for  the  trial  of  crimi- 
nal offenses  without  a  jury,  while  the  language  of  the  amend- 
ment recognizes  the  right  of  the  accused  to  the  enjoyment  of 
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a  trial  by  a  jury,  a  right  which  he  conld  waive  if  Congress 
saw  fit  by  law  to  permit  him  to  do  so,  and  this  amendment 
stood  alone.  He  could  waive  the  right  either  expressly,  or 
by  conduct  upon  his  part  necessarily  implying  a  purpose  to 
do  so.  The  sixth  amendment,  therefore,  could  not  have  been 
intended  to  secure  a  trial  by  a  jury.  It  is  equally  certain 
that  it  was  not  the  intention  of  those  who  insisted  on  its 
adoption  to  weaken  or  impair  the  right  of  trial  by  a  jury. 
The  motive  for  its  adoption  is,  therefore,  to  be  looked  for  in 
the  other  provisions  of  the  amendment.  For  instance,  that 
the  accused  shall  enjoy  the  right  to  a  jury  trial  in  the  State 
or  district  in  which  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law; 
the  right  to  be  confronted  with  witnesses  against  him;  to 
have  compulsory  process  for  obtaining  witnesses  in  his  favor, 
and  to  have  the  assistance  of  counsel  for  his  defense.  It  was 
to  embed  these  rights  into  the  organic  law,  rights  not  less 
sacred  than  that  of  a  trial  by  jury,  rights  indeed  necessary 
to  the  complete  enjoyment  of  all  the  benefits  of  a  trial  by 
jury,  that  the  sixth  amendment  was  adopted.  It  does  not 
alter  or  affect  in  any  way  the  construction  of  Article  III., 
section  2,  clause  3.  It  is  a  part  of  the  Constitution,  it  is 
true,  entitled  to  the  same  weight  as  other  provisions  of  the 
Constitution  ''to  be  construed  and  applied  in  harmony  with 
all  the  provisions  of  that  instrument."  See  Poindextsr  v. 
Greenhow^  114  U.  S.  at  page  286.  The  language  of  our  bill 
of  rights  differs  from  each  and  both  of  these  provisions.  It 
does  not  declare  that  ''the  trial  of  all  crimes  sliaU  be  by  jury;" 
it  does  not  declare  that  "the  accused  shall  enjoy  the  right  to 
a  trial  by  an  impartial  jury,"  but  its  language  is  "that  a  man 
hath  a  right  to  a  speedy  trial  by  an  impartial  jury."  That 
is,  he  has  a  legal  claim  to  a  trial  by  a  jury.  A  trial  by  a  jury 
is  his  privilege.  The  existence  of  the  presence  of  a  jury  is 
not  made  a  jurisdictional  fact,  without  which  a  court  is  not 
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duly  organized  for  the  trial  of  criminals,  as  is  the  case  in  all 
courts  of  the  United  States. 

Hitherto,  I  have  considered  this  case  upon  the  law  as  found 
in  the  Code  of  1887,  and  it  has  seemed  to  us  that  prisoners 
had  not  been  denied,  under  the  law  as  it  then  existed,  any 
of  their  constitutional  rights;  that  the  proceeding  against 
them  before  the  justice  was  in  the  nature  of  the  jurisdiction 
exercised  by  an  examining  court,  urdess  acquiesced  in  by  them, 
and  it  was  merely  a  preliminary,  and  not  an  unreasonably 
dilatory  preliminary  to  the  final  trial  by  jury  to  which  the 
prisoner  had  a  free  and  unfettered  right,  with  every  guarantee 
and  protection  thrown  around  him  to  enable  him  to  submit 
his  case  to  an  impartial  jury  of  his  country ;  that  in  its  essence 
the  judgment  of  the  justice  rested  upon  the  implied  assent  of 
the  accused,  because  one  word  of  objection  upon  his  part  an- 
nulled the  judgment  rendered  and  transferred  the  controversy 
to  another  forum,  and  I  have  been  constrained  to  the  conclu- 
sion that  this  statute  in  no  wise  denied  or  abridged  the  con- 
stitutional rights  of  the  citizen.  If  this  effect  is  to  be  attribu- 
ted to  the  failure  upon  the  part  of  the  prisoner  to  make  objec- 
tion to  the  exercise  of  the  jurisdiction  by  the  justice  by  ap- 
pealing therefrom,  a  fortiori  would  his  express  election  to  be 
tried  by  the  justice  haT  e  that  effect.  That  a  prisoner  may 
waive  many  of  his  constitutional  rights  is  beyond  a  doubt. 
The  right  to  a  trial  by  a  jury  is  only  one  among  the  several 
rights  enumerated  in  section  10  of  Article  I.  of  the  Constitu- 
tion. They  all  stand  upon  an  equal  footing;  they  are  all 
necessary  to  the  complete  enjoyment  of  that  personal  liberty 
which  is  our  birthright,  and  which  it'is  the  duty  not  only  of 
the  courts,  but  of  every  citizen,  to  jealously  guard.  They 
are  all  designed,  the  one  not  more  than  the  other,  to  safe- 
guard the  accused  in  all  criminal  prosecutions,  so  that  no 
man  may  ^'be  deprived  of  his  liberty,  except  by  the  law  of 
the  land  or  the  judgment  of  his  peers."  He  cannot  be  com- 
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pelled  to  give  evidence  against  himself,  and  the  law  whidi 
would  require  him  so  to  do  would  be  unconstitutional.  And 
yet  it  is  clear  that  he  may  waive  this  immunity.  See  CuUerCi 
case^  24  Grattan  624,  and  Hallinger  v.  Dams,  146  IT.  S.  314; 
and  so  also,  it  is  declared  by  text- writers  and  adjudged  cases 
that  a  prisoner  charged  with  a  misdemeanor  may  waive  a  trial 
by  a  jury  where  the  waiver  is  expressly  authorized  by  the 
legislature.  I,  therefore,  have  no  difficulty  in  holding  that 
the  act  as  it  now  stands  is  constitutional.  It  is  for  those  who 
question  the  validity  of  the  statute  to  show  that  it  is  invalid. 
It  is  not  denied  that  there  is  a  strong  presumption  in  favor  of 
the  constitutionality  of  the  law,  and  in  every  case,  if  the  law 
admits  of  two  constructions,  by  one  of  which  its  constitution- 
ality may  be  sustained,  while  upon  another  it  would  be  de- 
clared unconstitutional,  the  courts  are  held  down  to  accept 
that  construction  which  maintains  its  validity.  It  is  said 
**that  to  accord  to  the  accused  a  right  to  be  tried  by  a  jury 
in  an  appellate  court  after  he  has  been  once  fairly  tried  other- 
wise than  by  a  jury  in  a  court  of  original  jurisdiction,  and  sen- 
tenced to  pay  a  fine,  or  be  imprisoned  for  not  paying,  does 
not  satisfy  the  requirement  of  the  Constitution. ''  This  lan- 
guage is  used  by  Justice  Harlan  in  the  case  of  CaUan  v.  Wil- 
son^  and  is  cited  with  approval  by  Judge  Lewis  in  Miller  v. 
Commonwealth^  88  Va.  618. 

For  the  reasons  already  given  I  do  not  consider  this  judg- 
ment as  authority  in  construing  the  Constitution  of  Virginia, 
and  I  must  say,  also,  that  to  my  mind  it  does  not  show  a  full 
appreciation  of  the  value  of  a  jury  as  an  instrumentality  in 
the  administration  of  -justice.  Long  experience  with  jmies 
has  satisfied  me  that  all  the  encomiums  passed  upon  them  have 
done  them  no  more  than  justice,  but,  if  it  be  true  that  the 
judgment  of  the  justice,  rendered  it  may  be  upon  other  evi- 
dence than  that  adduced  before  them,  in  the  face  of  the  law 
which  requires  them  to  try  the  prisoner  as  though  upon  an 
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indictment,  and  to  consider  him  innocent  until  he  has  been 
proven  guilty;  if,  I  say,  in  the  face  of  that  plain  duty  under 
the  law,  a  jury  is  so  easily  swayed  and  influenced  in  its  judg- 
ment, and  is  so  incapable  of  being  controlled  by  the  law  and 
evidence  before  them,  then  my  estimate  of  tne  value  of  jury 
trials  must  be  reconsidered.  My  experience,  however,  is  that, 
while  juries  have  faults,  those  faults  do  not  he  in  the  direction 
of  ready  subservience  to  authority..  They  are  very  much  more 
apt  to  disregard  the  direct  instructions  of  the  court  presiding 
at  the  trial,  than  to  attribute  any,  even  the  slightest,  weight 
to  the  judgment  of  the  justice.  But  even  if  it  were  so ;  grant 
that  the  jury  is  prejudiced  by  the  judgment  of  the  justice,  is 
that  the  fault  of  the  law  ?  The  law  declares  that  the  prisoner 
shall  not  be  so  prejudiced.  If  a  jury  in  disregard  of  the  law 
visits  upon  the  prisoner  the  consequences  of  the  judgment  from 
which  he  has  appealed  it  is  due  not  to  any  vice  in  the  law,  but 
to  the  infirmity  of  human  nature;  but  I  think  those  who  have 
had  a  laige  experience  with  juries  would  be  ready  to  acquit 
them  of  any  such  imputation,  and  would  decline  to  share  the 
distrust  in  the  integrity,  intelligence,  and  impartiality  of  juries 
manifested  by  those  who  indulge  the  apprehension  which  seems 
to  be  indirectly  expressed  in  the  paragraph  last  quoted  from 
CaUan  v.  Wilson.  The  former  conviction  could  not  be  said 
to  constitute  an  impairment  of  the  right  of  trial  by  jury,  unless 
it  worked  a  prejudice  to  the  prisoner,  and,  with  a  free  and 
unfettered  appeal  to  a  jury,  it  could  work  no  prejudice  to  the 
accused,  imless  the  jury,  recreant  to  its  sworn  duty  under  the 
law,  disregarding  the  plain  mandate  of  the  statute,  heedless  of 
the  instructions  of  the  court,  should  try  hijn  not  upon  the  law 
and  evidence  before  them,  but  upon  the  judgment  of  the  justice, 
which  had  been  annulled  and  effaced.  This  apprehension  ap- 
pears to  me  to  be  strained  and  fanciful  in  the  extreme,  and 
must  rest  as  its  ultimate  support  upon  a  distrust  in  the  integrity 
of  that  tribunal  which  has  been  for  centuries  regarded  as  the 
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great  bulwark  of  the  liberties  and  immunities  of  the  citizen 
against  encroachment  from  any  quarter.  A  weak  defense  it 
would  prove  were  it  so  ignorant,  so  feeble,  or  so  corrupt. 

I  am  therefore  of  opinion  that  the  demurrer  to  the  return 
should  be  overruled,  and  that  the  prisoner  should  be  remanded 
to  the  custody  of  the  Sergeant  of  the  city  of  Eichmond. 

The  other  judges  concur  in  the  opinion  of  Ketih,  P. 

Prisoner  remanded. 


Digitized  by  LjOOQIC 


Va.]  Nicholas'  Case.  741 

ISyllabus. 
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Nicholas  v.  Commonwealth.  ^^ 

March  21,  1895. 

1.  Criminal  liAW-^Speedy  Trial — Failure  to  Hold  Term — Contimtance, — ^The 

statute  guarantees  a  speedy  trial  to  a  person  indicted  for  a  felony  by  pro- 
viding for  his  discharge  from  prosecution  if  four  terms  of  the  County 
Court  in  which  he  is  held  for  trial  elapse  without  a  trial,  unless  the 
record  shows  that  the  case  was  continued  for  some  one  of  the  enume- 
rated reasons  therein  set  forth,  but  the  fact  that  one  term  has  passed 
without  an  order  in  the  case  is  not  a  denial  of  a  speedy  trial.  If  the 
record  fails  to  disclose  that  a  term  was  held  on  the  day  appointed  for  it, 
none  may  have  been  held  and  the  case  would  stand  continued  until  the 
next  term. 

2.  Criminal  Law — Circuit  Court  Jurisdiction — Power  to  Remand — Certification 

of  Record  by  County  Court, — After  a  Circuit  Court  has  acquired  jurisdic- 
tion to  try  a  prisoner,  ux>on  his  election  in  the  County  Court,  it  has  no 
power  to  remand  the  case  to  the  County  Court  for  any  purpose  whatever, 
not  even  on  the  motion  of  the  prisoner  himself,  and  an  order  so  remand- 
ing it  is  a  nullity.  If  the  County  Court  has  failed  to  certify  any  part  of 
the  record,  the  Circuit  Court  should  have  the  record  certified  as  the  law 
directs. 

3.  Criminal  Law — Trial  in  Circuit  Courts  Venire  Facias — lAst  Furnished  by 

County  Court  J  or  Judge  thereof. — For  the  trial  of  a  felony  in  the  Circuit 
CJourt,  the  writ  of  venire  facias  is  properly  issued  by  the  clerk  of  said 
court,  directed  to  the  oflBcer,  requiring  him  to  summon  twenty  jurors  for 
such  trial  from  a  list  to  be  furnished  him  by  the,  court  of  such  county,  or 
the  judge  thereof  in  vacation,  and  a  return  of  such  oflficer  showing 
these  facts  is  a  sufficient  return.  ^ 

4.  Criminal  Law — Evidence— Possession  by  Accused  of  Instruments  of  Death. 

Where  it  is  shown  that  a  crime  has  been  committed  by  the  use  of  cer- 
tain tools  and  instruments,  it  is  always  pertinent  to  show,  as  one  ele- 
ment connecting  the  accused  with  the  crime  charged,  that  he  possessed 
such  tools  and  instruments. 
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5.  Criminal  Law — Homicide — AnUcedent  Threats — Previous  Attempts  on  Life 

of  Deceased — Corpus  Delicli—Oircumgtantial  Evidence. — On  a  trial  for 
homicide,  antecedent  threats  and  previous  attempts  to  take  the  life  of 
the  deceased  are  competent  evidence  both  on  the  question  of  delibera- 
tion and  of  premeditation.  And  where  it  is  shown  that  the  deceased 
came  to  his  death  by  drowning,  while  in  company  with  the  accused,  it 
is  competent  to  show  that  shortly  theretofore  the  accused  stated  to  the 
friends  and  relatives  of  the  deceased  that  deceased  had  heart  disease  and 
was  liable  to  die  at  any  time.  The  corpus  delicti  was  sufficiently  proved 
in  this  case  to  admit  circumstantial  evidence  tending  to  connect  the  ac- 
cused with  the  crime. 

6.  Criminal  Law — Instructions  Refused  when  Jury  Already  Fairly  Instructed, 

Where  instructions  given  by  the  trial  court  clearly  and  furly  lay  down 
the  law  applicable  to  the  case,  it  is  not  error  to  refuse  other  instructiona 
on  the  same  subject  tendered  by  the  prisoner. 

7.  Criminal  Law — New  Trials — After  Discovered  Evidence — Affidavits — Coun- 

ter Affidavits. — Applications  for  new  trials  are  addressed  to  the  sound 
discretion  of  the  court,  and  are  based  on  the  ground  that  there  has  not 
been  a  fair  trial  on  the  merits.  The  same  rules  apply  in  criminal  as  in 
civil  cases.  Where  the  application  is  based  on  the  ground  of  after  dis- 
covered evidence,  supported  by  affidavits,  counter  affidavits  may  be  re- 
ceived to  show  that  the  alleged  ground  for  a  new  trial  does  not  exist. 
To  justify  a  new  trial  for  after  discovered  evidence,  the  evidence  most 
have  been  discovered  since  the  trial ;  it  must  be  material  in  its  object, 
and  such  as,  on  another  trial,  ought  to  produce  an  opposite  result  on  the 
merits ;  it  must  not  be  merely  cumulative,  corroborative,  or  collateral ; 
and  it  must  be  evidence  that  could  not  have  been  discovered  before  the 
trial  by  the  use  of  reasonable  diligence. 

8.  Criminal  Law — New  Trial — Verdict  Contrary  to  Evidence — Appellate  OottrL 

A  new  trial,  on  the  ground  that  the  verdict  is  contrary  to  the  evidence, 
ought  to  be  granted  only  in  case  of  plain  deviation  from  right  and  jus- 
tice. And  the  appellate  court  will  not  set  aside  a  verdict  on  such 
ground,  except  where  the  jury  has  plainly  decided  against  the  evi- 
dence, or  without  evidence.  In  the  case  at  bar,  the  testimony,  as  a 
whole,  produces  a  moral  certainty  that  the  accused  is  guilty  beyond  a 
reasonable  doubt. 

Error  to  a  judgment  of  the  Circuit  Court  of  Henrico  county, 
rendered  December  21,  1893,  sentencing  the  prisoner  to  be 
hanged. 

Ajfirmed. 

The  opinion  states  the  case. 
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D,  C.  Eichardson  and  H.  M.  Tyler ^  for  the  plaintiff  in 
error. 


Attorney-General  R.  Taylor  Scott ^  Geo.  D.  Carter  and  C. 
R.  Sands ^  for  the  Commonwealth. 

Harrison,  J.:  Philip  N.  Nicholas  was  indicted  in  the 
County  Court  of  Henrico,  on  the  24th  day  of  December,  1892, 
charged  with  the  murder  of  James  Mills,  and  William  Judson 
Wilkerson.  He  elected  to  be  tried  in  the  Circuit  Court  of 
Henrico  county,  and,  after  a  protracted  trial  in  that  court, 
was,  on  the  11th  day  of  October,  1893,  found  guilty  of  mur- 
der in  the  first  degree,  and  on  the  21st  day  of  December, 
1893,  was  sentenced  to  be  hung.  From  this  judgment  of  the 
Circuit  Court  he  obtained  a  writ  of  error  to  this  court. 

The  numerous  exceptions  taken  to  the  ruling  of  the  Circuit 
Court  are  so  imperfectly  arranged  and  numbered  in  the  record, 
that  it  will  be  necessary  to  disregard  this  lack  of  order,  in 
considering  the  various  questions  now  to  be  disposed  of. 

First  There  is  an  exception  to  the  action  of  the  Circuit 
Court  in  refusing  to  reject  the  record  of  the  County  Court, 
upon  the  ground  that  the  said  record  was  incomplete.  It 
appears  that  while  the  case  was  pending  in  the  County  Court, 
and  before  the  prisoner  had  elected  to  be  tried  in  the  Circuit 
Court,  it  was  continued  on  motion  of  the  Commonwealth,  un- 
til the  next  term  of  the  County  Court,  and  fixed  for  trial  on 
the  20th  day  of  February,  1893.  The  record  is  silent  as  to 
what,  if  anything,  was  done  at  the  February  term,  1893. 
So  far  as  appears  the  next  action  in  the  case  was  at  the  March 
term,  1893,  when  the  prisoner  was  arraigned,  and  elected  to 
be  tried  in  the  Circuit  Court.  It  is  insisted  that  the  prisoner 
was  entitled  to  a  speedy  trial,  and  that  the  record  should 
show  on  whose  motion  the  case  was  continued  at  the  February 
term,  1893,  whether  the  continuance  was  for  good  cause,  or 
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upon  the  motion  of  the  Commonwealth,  so  that  the  appellate 
court  could  ascertain  whether  the  prisoner  had  been  denied  his 
right  to  a  speedy  trial.  In  the  first  place,  this  allegation  is 
wholly  immaterial,  under  the  circumstances  disclosed  in  this  re- 
cord. The  statute  guarantees  to  the  accused  a  speedy  trial  by 
providing  for  his  discharge  if  four  terms  of  a  County  Court 
elapse  without  a  trial,  unless  the  record  shows  the  case  to  have 
been  continued  for  some  one  of  the  enumerated  reasons  therein 
set  forth,  but  the  fact  that  one  term  has  passed  without  an 
order  in  the  case  is  not  a  denial  of  the  right  of  the  accused  to 
a  speedy  trial.  Section  4047  of  the  Code,  as  amended  by 
Acts  1893-4,  p.  64. 

This  exception  may  be  disposed  of  upon  this  furthei  ground: 
There  is  no  mention  in  the  record  that  any  County  Court  was 
held  for  Henrico  county  in  February,  1893.  Section  3045  of 
the  Code  provides  that  there  shall  be  monthly  terms  of  the 
County  Court;  but  section  3049  and  3122  of  the  Code  con- 
template that  a  regular  term  of  a  court  may  not  be  held  at 
all,  and  section  3123  provides  that  when  the  court  fails  to  sit 
on  any  day  appointed  for  it,  oi  to  which  it  may  have  ad- 
journed, there  shall  be  no  discontinuance,  and  that  all  mat- 
ters ready  for  the  court  to  act  upcn,  if  it  had  been  held,  on 
any  such  day,  shall  be  in  the  same  condition,  and  have  the 
same  effect,  as  if  continued  to  the  next  court  in  course.  It 
not  appearing  that  a  court  was  held  for  the  county  of  Henrico 
in  February,  1893,  it  may  be  that  for  good  and  sufficient  rea- 
sons, contemplated  by  law,  no  February  term  of  said  court  was 
held,  and  under  section  3123,  quoted  above,  the  prisoner's 
case  stood  continued  until  the  next  regular  term,  which  was  in 
March.  The  prisoner  suffered  no  loss  of  right  to  a  speedy 
trial  by  reason  of  the  court  not  holding  a  February  term. 
There  was  therefore  no  error  in  the  refusal  of  the  Circuit 
Court  to  reject  the  record  on  the  ground  that  it  was  incom- 
plete, in  being  silent  as  to  the  February  term,  1893. 
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Second,  Several  bills  of  exception  laise  in  different  forms 
the  same  question,  as  to  the  lawfulness  of  the  County  Court's 
action  at  its  June  term,  1893.  The  prisoner  having  elected  to  be 
tried  in  the  Circuit  Court,  his  case  was  called  for  hearing  at  the 
May  term,  1893,  when  he  moved  the  court  to  remand  his  case 
to  the  County  Court,  because  the  transcript  of  the  record  sent 
to  the  Circuit  Court,  did  not  contain  the  writ  of  venire  facias 
which  issued  for  the  grand  jurors  who  found  the  indictment, 
nor  the  sheriff's  return  thereon,  the  prisoner  desiring  to  in- 
spect said  papers  and  to  move  to  quash  the  same.  This  mo- 
tion the  Circuit  Court  sustained,  and  ordered  that  the  case  be 
remanded  to  the  County  Court,  and  that  the  prisoner  be  re- 
manded to  jail,  and  taken  before  the  County  Court.  At  the 
June  term,  1893,  the  prisoner  was  taken  before  the  County 
Court,  and  on  motion  of  the  Commonwealth's  Attorney,  ah 
order  was  entered  directing  the  venire  facias  summoning  the 
grand  jury,  and  the  sheriff's  return  thereon,  to  be  copied  and 
certified  to  the  Circuit  Court,  and  remanding  the  prisoner 
back  to  that  court.  It  is  this  action  of  the  County  Court 
that  is  complained  of  in  the  exceptions  under  consideration. 

When  the  case  was  called  for  trial  on  October  5,  1893,  the 
prisoner  moved  the  court  to  quash  this  record  of  the  County 
Court,  contending  that  after  he  had  elected  to  be  tried  in  the 
Circuit  Court  the  County  Court  could  make  no  order  in  the 
case ;  that,  if  it  could,  it  might  altogether  change  the  record, 
and  deprive  the  prisoner  of  his  rights.  The  court  properly 
overruled  the  motion.  The  Circuit  Court,  having  acquired 
jurisdiction  to  try  the  prisoner,  had  no  power  to  remand  the 
case  to  the  County  Court  for  any  purpose — not  even  on  the 
motion  of  the  prisoner  himself,  as  was  the  case  here ;  and  its 
order  remanding  said  prisoner  was  a  nullity,  and  the  prisoner 
was  never,  after  his  election  to  be  tried  in  the  Circuit  Court, 
in  point  of  law,  out  of  that  court.  If  the  County  Court  had 
failed  to  certify  any  part  of  the  record,  the  duty  of  the  Cir- 
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cuit  Court  was  to  have  the  record  certified  up  as  the  law  di- 
rected.    Howell  V.  CommonweaUk^  86  Va.  817. 

Third.  There  is  an  exception  to  the  action  of  the  Circuit 
Court  in  overruling  petitioners  motion  to  quash  the  venire 
facias  issued  for  summoning  the  grand  jury  by  which  the  in- 
dictment against  him  was  found,  and  the  return  thereon.  No 
ground  has  been  assigned  in  the  petition,  or  at  bar,  in  support 
of  this  motion,  and,  none  appearing  to  the  court,  it  was  pro- 
perly overruled. 

Fourth.  An  exception  is  taken  to  the  action  of  the  court 
in  refusing  to  quash  the  indictment  against  the  prisoner,  and 
overruling  petitioner's  demurrer  to  same. 

This  exception  is  without  merit.  No  sufficient  reason  being 
suggested  why  the  motion  should  prevail,  and  the  court  per- 
ceiving no  error  in  the  form  of  the  indictment,  the  motion 
was  properly  overruled. 

Fifth.  Exception  is  taken  to  the  action  of  the  Circuit  Court 
in  refusing  to  quash  the  venire  faciaa  under  which  the  jury  was 
summoned  for  the  trial  of  the  prisoner,  and  the  return  there- 
on. It  is  insisted  that  the  judge  of  the  Circuit  Court  should 
have  made  up  and  furnished  the  list  of  jurors  for  the  trial  of 
the  prisoner.  It  appears  from  the  record  that  the  venire 
facias  was  issued  by  the  clerk  of  the  Circuit  Court  of  Henrico 
county,  and  directed  to  the  sheriBf  of  that  county,  command- 
ing him  to  summon  before  the  Circuit  Couit  of  Henico  county, 
on  the  2d  day  of  October,  1893,  (being  the  first  day  of  the 
fall  term  of  that  court)  twenty  persons  of  said  county,  to  be 
taken  from  a  list  to  be  furnished  said  sheriff,  by  the  court  of 
said  county,  who  reside  remote  from  the  place  where  the 
felony  is  charged  to  have  been  committed,  of  which  Philip  N. 
Nicholas  is  accused,  and  who  are  qualified  in  other  lespects 
to  serve  as  jurors,  to  recognize  on  theii  oaths  whether  the 
said  Philip  N.  Nicholas  be  guilty  of  the  felony  aforesaid  or 
not,  and  have  then  there  the  names  of  said  persons  and  this 
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^rit.  The  names  of  the  twenty  persons  summoned  are  at- 
tached to  the  writ,  and  the  following  return  of  the  sheriff  en- 
dorsed thereon:  "By  virtue  of  the  foregoing  writ,  I  sum- 
moned the  above  named  persons  from  a  list  furnished  me  by 
the  judge  of  the  County  Court  of  Henrico  county." 

Comparing  this  writ  with  the  law  regulating  the  summon- 
ing of  a  jury  for  the  trial  of  a  case  of  felony,  it  is  hard 
to  conceive  of  the  law  being  more  literally  complied  with. 
Sections  4016  and  4018  of  the  Code  of  1887  provide  that  the 
clerk  of  any  court  in  which  the  trial  of  a  case  of  felony  is  to 
be  h?uJ,  shall,  as  soon  as  may  be,  issue  a  venire  fdcias  directed 
to  the  officer,  requiring  him  to  summon  twenty  jurors  for  such 
trial  from  a  list  to  be  furnished  him  by  the  court  of  such 
county,  or  corporation,  or  the  judge  thereof,  residing  remote 
from  the  place,  &c.  Language  could  hardly  be  plainer,  that 
the  Circuit  Court,  as  in  the  case  before  us,  is  to  issue  its 
venire  facias^  directed  to  the  officer  of  said  court,  who  is  to 
summon  twenty  persons  from  a  list  to  be  furnished  him  by 
the  county  court,  or  the  judge  thereof.  This  is  exactly  what 
was  done,  and  there  is  no  error  in  the  couit's  refusal  to 
quash  the  writ  and  the  return  thereon. 

SiMh.  This  exception  is  to  the  action  of  the  court  in  admit- 
ting evidence  showing  the  possession  by  the  accused  of  an  auger 
corresponding  in  size  to  the  holes  in  the  boat.  The  prisoner 
is  charged  with  having  murdered  James  Mills  and  William  J. 
Wilkerson  by  drowning  them  in  James  river,  while  crossing 
in  a  boat,  which  is  afterwards  found  to  have  three  holes  bored 
in  it,  which  according  to  the  prisoners  own  admission  caused 
the  water  to  fill  the  boat  and  thereby  drown  the  deceased. 
The  object  of  the  evidence  was  to  connect  the  accused  with 
the  crime  by  showing  that  he  was  the  owner  of  an  auger  cor- 
responding in  size  to  the  holes  in  the  boat.  It  is  always  pei- 
tinent  to  show,  as  one  element  connecting  an  accused  person 
with  the  crime  charged,  that  he  possessed  the  tools  ami  in- 
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strum  ents  by  which  the  crhne  had  been  committed,  and  the 
court  properly  admitted  the  testimony. 

Seventh.  This  exception  is  to  the  action  of  the  court  in  ad- 
mitting the  evidence  showing  that  the  prisoner  had  bought 
stiychnine,  and  turned  it  over  to  the  wife  of  James  Mills,  one 
of  the  drowned  men,  requesting  her  to  administer  it  to  her  hus- 
band in  milk  or  coffee,  explaining  that  one  grain  would  kill  a 
man,  and  that  about  this  time  James  Mills  had  three  or  four  vio- 
lent attacks  of  sickness  suggesting  poisoning  by  strychnine,  and 
that  at  least  two  of  these  attacks  were  immediately  after  Mills 
had  been  given  some  dose  or  mixture  by  the  prisoner.  The 
testimony  established  the  fact  that  criminal  relations  existed 
between  the  wife  of  James  Mills  and  the  prisoner,  and  the 
object  of  the  evidence  objected  to  was  to  show  that  the 
prisoner  had  on  recent  occasions,  previous  to  the  drowning, 
attempted  tb  take  the  life  of  James  Mills.  While  it  is  true 
that  the  State,  for  the  purpose  of  showing  that  the  defendant 
would  be  likely  to  commit  the  crime  charged,  cannot  prove 
that  he  committed  other  like  crimes  against  another  person, 
it  is  nevertheless  competent  to  show  that  the  accused  made 
previous  attempts  on  the  life  of  the  same  person.  It  shows 
animus  and  intent.  It  rebuts  the  theory  of  accident.  Pre- 
vious threats  are  undoubtedly  admissible.  Then,  certainly, 
previous  attempts  upon  the  life  of  deceased  by  the  accused  are 
more  pertinent  to  show  his  animus  and  intent.  '^In  cases  of 
homicide  it  has  always  been  competent  to  show  the  conduct 
and  the  feelings  of  the  prisoner  toward  his  victim,  and  proof 
that  he  had  made  previous  threats,  ot  attempts  to  kiU  his 
victim  has  always  been  received.''  People  v.  Jones^  J99  N. 
Y.  667,  citings  Russell  on  Crimes  (9th  ed.)  288;  Eoscoe's 
Crim.  Ev.  (7th  ed.)  18;  Wharton  on  Hom.  (2d  ed.)  §  693;  2 
Colby's  Criminal  Law,  193.  Evidence  of  such  facts  is  re- 
ceived, not  because  such  facts  give  rise  to  a  presumption  of 
law  of  guilt,   but  because  from  them,   in  connection  with 
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other  circumstances,  guilt  may  be  inferred.  1  Green  Ev. 
sec.  53,  note  b.  ^*On  the  trial  of  an  indictment  for  mur- 
der, former  grudges  and  antecedent  menaces  are  admitted 
to  be  given  in  evidence  as  proof  of  the  prisoner's  malice 
against  the  deceased."  3  Russ.  Cr.  (9th  ed.)  288.  In  the 
case  of  Carlyle  W.  Harris,  decided  by  the  Supreme  Court  of 
New  York  in  1893,  the  court,  in  sustaining  the  admission  cf 
evidence  of  prior  acts,  said:  '^If  the  depraved  acts,  offered  to 
be  shown,  evidence  or  throw  light  upon  motive,  they  become 
admissible."  136  N.  Y.  449.  The  previous  threats  and 
attempts  to  take  the  life  of  James  Mills  were  evidence  tending 
to  show  that  the  accused  had  long  deliberated  upon  the  sub- 
ject; that  he  had  conceived  the  purpose  of  taking  the  life  of 
deceased  before  the  day  it  was  taken;  and  they  were  com- 
petent evidence,  both  upon  the  question  of  deliberation  and 
premeditation.  ^ 

Eighth.  This  exception  is  to  the  action  of  the  trial  court  in 
admitting  evidence  going  to  show  that  shortly  before  the  drown- 
ing, and  about  the  time  of  the  attempts  at  poisoning,  the  priso- 
ner stated  to  three  or  four  different  persons  in  the  neighborhood, 
and  among  the  friends  and  relatives  of  Mills,  that  ^^ Mills  had 
heart  disease  and  was  liable  to  die  at  any  time."  Such  evi- 
dence as  this  is  always  admissible,  under  the  circumstances 
attending  its  introduction  into  this  case.  Wharton,  in  his 
work  on  Criminal  Evidence,  says,  in  connection  with  such 
evidence  as  this  *'may  be  noticed  false  representations  as  to 
the  state  of  another  person's  health,  with  the  intention  of 
preparing  the  relatives  for  the  event  of  sudden  death,  and  to 
diminish  the  surprise  and  alarm  which  attend  its  occurrence. 
*  *  *  It  may  also  be  noticed  that  persons  contemplating 
secret  assassination  are  apt,  as  part  of  their  scheme,  to  throw 
out  dark  hints,  spread  rumors,  and  utter  prophecies  relative 
to  the  impending  fate  of  their  intended  victim. ' '  Wharton 
Cr.  Ev.  (9th  ed.)  sec.  754. 
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It  is  contended  by  counsel  for  prisoner  that  all  the  evidence 
considered  under  the  last  three  exceptions,  if  admissible  at 
any  time,  was  not  admissible  until  the  corpus  delicti  had 
been  clearly  proven;  that  the  Commonwealth,  to  establish 
the  corpus  delicti^  should  prove,  not  only  that  the  parties  al- 
leged to  have  been  murdered  were  dead,  but  that  such  death 
was  caused  by  the  criminal  agency  of  another.  If  the  conten- 
tion of  counsel  was  sound,  theie  could  be  no  conviction  upon 
circumstantial  evidence.  Where  the  criminal  agency  of  the  ac- 
cused is  to  be  established  by  circumstantial  evidence,  it  can  only 
be  done  by  proving  the  circumstances.  In  every  criminal 
prosecution  there  are  two  fundamental  and  essential  facts  to 
be  established:  first,  that  the  party  alleged  to  have  been  mur- 
dered is  dead;  and,  second,  that  the  death  was  brought  about 
by  the  criminal  agency  of  another.  The  corpus  delicti  is  a 
material  fact  to  be  established  in  every  criminal  prosecution. 
In  Smithes  case^  21  Gratt.  809,  this  court  says:  ''The  material 
fact  in  every  criminal  prosecution  is  the  corpus  delicti.  Proof 
of  the  charge  in  criminal  cases,  involves  the  proof  of  two  distinct 
propositions:  first,  that  the  act  itself  was  done;  and,  second- 
ly, that  it  was  done  by  the  person  charged.  In  murder  the 
corpus  delicti  has  two  components — death  as  the  result,  and 
the  criminal  agency  of  another  as  the  means.  It  is  only 
when  the  first  (that  is  death  by  criminal  violence)  has  been 
proved  either  by  direct  evidence  of  witnesses  who  have  seen 
and  identified  the  body^  or  when  proof  of  the  death  is  so  strong 
and  intense  as  to  produce  the  full  assurance  of  moral  certainty, 
that  the  other  (the  criminal  agency)  can  be  established  by  cir- 
cumstantial evidence.     See  also  Dea/n^s  case,  32  Gratt.  912. 

In  3  Greenleaf,  sec.  30,  the  author  says:  *'The  death  and 
the  identity  of  the  body  being  established,  it  is  necessary,  in 
the  next  place,  to  prove  that  the  deceased  came  to  his  death 
hy  the  unlawful  a>ct  of  another  person.^  ^ 

Applying  these  principles  to  the  case  imder  consideration, 
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we  perceive  no  error  in  the  introduction  of  the  evidence  ob- 
jected to  by  the  prisoner.  The  death  and  identity  of  the 
persons  alleged  to  have  been  murdered  was  fully  proven ;  that 
they  came  to  their  death  by  drowning  was  shown  by  abun- 
dant expert  testimony ;  and,  in  the  language  of  the  learned 
author  just  quoted,  it  was  necessary,  in  the  next  place,  to 
prove  that  the  deceased  came  to  their  death,  by  the  unlawful 
act  of  another  person.  And  this  the  Commonwealth  was 
proceeding  to  do,  by  the  introduction  of  the  evidence  objected 
to. 

Ninth.  Exception  is  taken  to  the  evidence  of  Mrs.  Mills,  as  to 
a  '*/t^«"  between  her  husband,  James  Mills,  and  the  prisoner, 
on  the  ground  that  such  evidence  was  hearsay,  and  therefore 
inadmissible.  This  was  a  trifling  matter  about  a  half  day's 
work,  and  could  not  have  been  a  material  consideration  in  the 
case,  and  the  evidence  of  Mrs.  Mills  on  this  point  shows  that 
she  did  hear  whatever  **y^wM"  there  was.  The  only  hearsay 
part  of  the  remark  was  the  witness'  saying,  *'Mr.  Mills  told 
me,  when  he  came  out  of  the  room,  that  they  had  compro- 
mised the  matter."  It  was  important  for  the  prisoner  to 
show  that  the  trouble  had  been  settled  between  them,  and 
therefore  the  remark  of  Mrs.  Mills  that  her  husband  said  it 
had  been  compromised  could  not,  in  any  possible  sense,  be 
prejudicial  to  the  accused. 

Tenth.  Exception  is  taken  to  the  action  of  the  court  in  re- 
fusing to  give  the  instructions  asked  for  by  the  prisoner,  and  in 
giving  others  in  lieu  thereof.  It  is  unnecessary  to  comment 
upon  the  merits  or  demerits  of  the  eleven  instructions  asked  for 
by  the  prisoner,  for  the  reason  that  the  instructions  given  by  the 
court  clearly  and  fairly  lay  down  the  law  applicable  to  the 
case ;  they  completely  cover  every  point  proper  to  be  guarded, 
and  liberally  expound  the  law  as  to  every  phase  of  the  priso- 
ner's rights. 

Eleventh.    Exception  is  taken  to  the  action  of  the  court  in 
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overruling  the  prisoner's  motion  in  arrest  of  judgment  upon 
affidavits  introduced  to  show  a  failure  of  territorial  jurisdiction, 
it  being  contended  that  the  point  in  the  river  where  the  drown- 
ing occurred  was  in  Goochland,  and  not  in  Henrico  county. 
The  evidence  is  conclusive  that  the  drowning  occurred  in 
Henrico  county,  and  this  motion  was  properly  overruled. 

Twelfth,  Exception  is  taken  to  the  action  of  the  court  in 
overruling  the  prisoner's  motion  in  arrest  of  judgment  on  the 
ground  of  after  discovered  evidence,  which  motion  was  sup- 
ported by  affidavits,  and  for  receiving  and  considering  counter 
affidavits  filed  by  the  Commonwealth,  at  the  time  appellant 
filed  his  affidavits. 

Motions  for  new  trials  are  governed  by  the  same  rules  in 
criminal  as  in  civil  cases.  Chrayson  v.  Commonwealth^  6 
Gratt.  712.  The  application  for  a  new  trial  is  addressed  to 
the  sound  discretion  of  the  court,  and  based  upon  the  ground 
that  there  has  not  been  a  fair  trial  upon  the  merits.  I  can 
see  no  good  reason  why  counter  affidavits  cannot  be  filed  for 
the  purpose  of  showing  that  the  alleged  ground  for  a  new 
trial  has  no  existence.  Counter  affidavits  may  properly  be 
received  in  opposition  to  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  Finch  v.  Grim^  16 
Minn.  355.  The  evidence  of  J.  T.  Lewis  shows  that  on  the 
10th  of  September,  1892,  he  sold  the  prisoner  strychnine; 
that  the  prisoner  objected  to  giving  his  name  and  having  it 
entered  on  the  books  as  required  by  law,  but  that  he  required 
him  to  do  so ;  that  witness  made  the  memorandum  in  the 
book  in  his  own  handwriting,  as  follows:  '*Price,  20  cents; 
name  of  poison.  Strychnine;  quantity,  one  drachm;  for  what 
purpose,  to  kill  rats  and  dogs;  age,  45;  color,  white;  name 
of  purchaser,  P.  N.  Nicholas ;  residence.  Sabot  Island,  Gooch- 
land Co.;  by  whom  dispensed,  J.  T.  Lewis."  Now,  the 
after  discovered  evidence,  upon  which  the  court  is  asked  to 
give  a  new  trial,  is  the  affidavit  of  Walter  F.  Phillips,  a 
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forraer  clerk  in  this  drug  store,  who  at  the  time  of  the  affi- 
davit lived  in  Kadford,  Virginia,  to  the  effect  that  Lewis  did 
not  sell  the  poison,  as  the  memoranda  shows,  but  that  he 
(Phillips)  sold  it,  and  that  Nicholas  afterwards  returned  it. 
Messrs.  D.  C.  Kichardson  and  H.  M.  Smith,  counsel  for 
prisoner,  file  a  joint  affidavit,  that  after  they  learned  of  this 
evidence  they  made  diligent  effort  to  find  W.  F.  Phillips,  but 
were  unable  to  do  so  before  the  trial.  The  piisoner  files  the 
affidavit  of  the  jailor,  which  shows  that  the  prisoner  told  him, 
a  month  or  two  after  he  was  put  in  jail,  that  they  were  after 
him  about  that  poison,  and  said  he  had  taken  it  back.  This 
affidavit  also  says  the  prisoner  told  him  at  that  time  he  had 
I  ought  the  poison  from  J.  T.  Lewis,  which  is  one  of  the 
points  in  dispute  between  Lewis  and  Phillips.  '  From  this 
affidavit  it  would  appear  that  the  prisoner  knew  for  eight 
month?  before  the  trial  that  the  Commonwealth  would  intro- 
duce the  evidence  about  his  purchase  of  this  poison.  Lewis 
files  a  counter  affidavit  in  which  he  says,  *' there  can  be  no 
mistake  about  my  having  sold  the  poison  to  P.  N.  Nicholas, 
or  about  the  fact  that  it  was  never  returned  to  my  store  after 
it  was  taken  away  by  him."  The  circumstances  controlling 
the  granting  of  new  trials  upon  the  ground  of  after  discovered 
evidence  have  been  so  often  laid  down  by  this  court  that  it 
would  seem  to  be  useless  to  repeat  them  here.  Thoy  are  fa- 
miliar to  the  profession,  and  may  be  summed  up  thus: 

1st.  The  evidence  must  have  been  discovered  since  the  trial ; 

2d.  It  must  be  evidence  that  could  not  have  been  discovered 
before  the  trial  by  the  exercise  of  reasonable  diligence ; 

3d.  It  must  be  material  in  its  object,  and  such  as  ought, 
on  another  trial,  to  produce  an  opposite  result  on  the  merits ; 

4th.  It  must  not  be  merely  cumulative,  corroborative,  or 
collateral.  4  Minor's  Inst.  Part  1,  758,  759;  St.  Johti^s 
ex^ora  v.  ALderaon^?^  Gratt.  140,  143;    Wynne  v.  Newmcm^a 

Vol.  xoi — 95 
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Adrn?T  et  al.^  75  7a.   817;    WhitehurstY.  Commonwealth^  79 
Va.  556,  &c.,  &c. 

Applying  these  well  settled  axioms  to  this  case,  it  ap- 
pears that  the  evidence  was  known  to  both  the  prisoner  and 
his  counsel  before  the  trial.  Without  for  a  moment  doubting 
that  learned  counsel  used  what  they  considered  reasonable 
diligence  to  find  W.  F.  Phillips,  who  lived  in  Radford,  still  it 
was  not  such  diligence  as  the  law  requires.  And,  further,  they 
could  have  moved  the  court  for  a  continuance  of  this  case,  in 
order  that  they  might  have  additional  time  in  which  to  try  to 
find  the  vritness,  but  they  did  not  do  this.  The  nevv^ly  dis- 
covered evidence  must  be  material  in  its  object,  and  such  as 
ought  on  another  trial,  to  produce  an  opposite  result,  on  the 
merits.  Would  the  new  evidence,  as  disclosed  by  these  affi- 
davits, avail  to  produce  an  opposite  result,  on  the  merits  ?  I 
think  not.  The  most  that  it  does  is  to  raise  a  question  of 
veracity  between  the  druggist,  Lewis,  and  his  clerk,  Phillips, 
as  to  whether  the  poison  was  returned,  as  alleged,  with  the 
great  preponderance  of  evidence  in  favor  of  the  accuracy  of 
the  testimony  of  Lewis.  But,  suppose  the  jury  should  be- 
lieve* that  the  poison  was  returned.  Would  that  necessarily, 
or  even  probably  affect  the  result  ?  Does  not  the  important 
and  material  point  established  by  this  evidence,  in  either 
event,  remain,  namely,  that  the  prisoner  had  this  poison,  or 
some  other,  at  the  house  of  the  deceased.  Mills,  and  that  he 
produced  it,  and  explained  to  Mrs.  Ann  A.  Mills,  wife  of 
deceased,  that  a  grain  of  it  in  milk  or  coffee  Tvould  kill  any 
man,  and  ask  her  to  give  it  to  her  husband  ?  This  shows  his 
purpose  or  desire  to  destroy  the  decease^,  and  it  is  a  matter 
of  very  little  consequence  whether  the  poison  was  returned 
afterwards  or  not.  The  evidence  offered  as  newly  discovered 
is  not  admissible  upon  any  of  the  grounds  regulating  the 
granting  of  new  trials,  and  there  was  no  error  in  the  Circuit 
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Court's  refusal  to  grant  a  new  trial  upon  the  ground  of  after 
discovered  evidence. 

Thirteenth,  Exception  is  taken  to  the  action  of  the  Circuit 
Court  in  refusing  to  set  aside  the  verdict  of  the  jury,  as  con- 
trary to  the  law  and  the  evidence. 

A  nc^  trial  asked  on  the  ground  that  the  verdict  is  con- 
trary to  the  evidence  ought  to  be  granted  only  in  a  case  of 
plain  deviation  from  right  and  justice.  And  this  court  will 
set  aside  a  verdict,  on  such  a  motion,  only  in  a  case  where 
the  jury  have  plainly  decided  against  the  evidence,  or  with- 
out evidence.  Blosser  v.  Earshherger^  21  /rratt.  214,  and 
cases  cited;  see  also,  section  3484  of  Code,  as  amended. 
(Acts  1891-2,  p.  96.2).  Guided  by  this  rule,  I  will  briefly 
review  the  evidence  upon  which  the  verdict  is  founded. 

On  the  8th  day  of  December,  1892,  Philip  Norman  Nicho- 
las, the  plaintiff  in  error,  one  James  Mills,  and  his  wife,  Ann 
A.  Mills,  and  their  three  small  children,  were  living  in  the 
upper  part  of  Henrico  county,  on  a  farm  known  as  the  '^  Wick- 
ham  place,"  about  one  mile  from  James  river.  Nicholas  was 
the  renter  of  this  farm,  and  cultivated  it  on  shares.  He  was 
himself,  however,  chiefly  engaged  as  a  trapper,  having  a 
number  of  traps  set  along  both  sides  of  the  river.  He  em- 
ployed James  Mills,  with  whom  he  lived,  and  one  William 
Judson  Wilkerson,  as  sub-tenants,  to  do  the  farm  work  for  a 
portion  of  his  share  of  the  crops.  Wilkerson  lived  with  an 
.  aged  mother  in  a  small  house  very  near  to  Mill's  house,  near 
enough  to  see  into  the  windows  of  one  house  from  the  other. 
Philip  N.  Nicholas,  the  prisoner,  was  an  unmarried  man,  and 
lived  in  a  room  of  the  house  occupied  by  James  Mills  and  his 
family.  The  evidence  shows  that  on  the  night  before  the 
drowning,  the  prisoner,  James  Mills  and  William  J.  Wilkerson, 
were  together  at  the  house  of  Mrs.  Wilkerson,  the  mother  of 
William  J.  Wilkerson,  and  there  arranged  and  determined  upon 
a  tiip  acios  the  livei  the  next  morning  to  take  a  bee  tree.    This 
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expedition  was  suggested,  planned,  and  carried  out  by  the  priso- 
ner. Wilkerson  was  very  unwilling  to  go ,  and  finally  consented 
at  the  suggestion  of  his  mother,  who  said  that,  as  Mr.  Nicholas 
seemed  so  anxious  for  him  to  go,  he  had  better  do  so.  Mills 
was  unwilling  to  go  unless  Wilkerson  went.  "Wilkerson  said 
he  would  rather  plough  than  go.  The  prisoner  replied,  if 
you  will  go,  you  shall  not  lose  anything.  In  the  course  of 
conversation  which  resulted  in  this  expedition  being  agreed 
upon,  both  Mills  and  Wilkerson  stated,  in  the  presence  of 
Nicholas,  that  they  could  not  swim,  and  were  very  much 
afraid  of  water ;  that  they  did  not  like  water  more  than  knee 
deep.  The  fact  that  they  could  not  swim  was  generally 
known  to  their  friends.  It  is  further  shown  that  it  was  the 
habit  of  Nicholas  to  go  every  morning  early  to  the  river  to 
examine  his  traps.  And  it  appears  from  the  evidence  that 
on  the  morning  of  the  day  the  drowning  occurred  he  went  to 
the  river  about  daylight,  and  returned  about  breakfast  time, 
and,  when  questioned  about  it,  said:  '^I  did  not  go  to  my 
traps  this  morning.  1  was  sick."  He  afterwards  told  Mrs. 
Wilkerson  he  did  not  catch  anything.  Everything  being  in 
readiness  to  carry  out  the  plan  for  the  day,  these  three  men 
started  from  home  about  nine  o'clock  in  the  momirig,  equip- 
ped with  everything  necessary  for  taking  the  bee  tree;  hav- 
ing with  them  two  buckets  holding  two  and  one-half  to  three 
gallons  each  for  the  honey,  two  axes,  one  hatchet,  and  a  piece 
of  netting  to  protect  the  person  from  the  bees.  The  boat 
used  belonged  to  one  Jos.  Bruin,  and  on  theii:  way  to  the 
river  an  uncle  of  the  owner  was  asked  if  they  might  use  the 
boat,  and  was  told  they  could  get  the  key  which  unlocked 
the  boat  from  its  fastening  to  the  bank,  from  Bruin,  the 
owner.  The  prisoner  replied  that  he  had  a  key  of  his  own, 
and  had  often  used  it  before  without  permission.  It  appears 
that  they  landed  on  the  Chesterfield  side  of  the  river,  at  a 
point  one  mile  and  a  half  from  where  any  one  lived,  and  pro- 
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ceeded  to  the  bee  tree,  ^vhich  was  one  mile  from  the  point  of 
landing.  Investigation  showed  there  were  no  tracks  about 
the  point  of  landing  but  those  of  the  three  men  going  from 
and  returning  to  the  boat.  It  further  appears  from  the  state- 
ment of  the  prisoner  that  after  reaching  the  tree  they  con- 
cluded not  to  cut  it,  because  it  was  a  large  tree  near  the  main 
road,  and  might  get  them  into  trouble,  and  for  the  further 
reason  that  the  hole  was  small,  and  it  might  not  have  any 
honey  in  it,  anyhow.  [The  tree  was  afterwards  cut  by  order 
of  the  magistrate,  and  found  to  be  full  of  honey.]  It  further 
appears  that  the  boat  was  a  small  one,  about  ten  feet  long, 
and  about  two  and  a  half  feet  wide,  and  that  both  in  going 
over  and  returning  the  prisoner  sat  in  the  extreme  rear  of  the 
boat,  with  his  face  to  the  front,  and  that  Wilkerson  and  Mills 
sat  in  front  of  him,  with  their  faces  to  the  front  and  their 
backs  to  the  accused.  This  position  of  the  parties  the  priso- 
ner admitted  very  reluctantly,  when  questioned  about  it. 
When  returning,  and  about  fifty  yards  from  the  Henrico 
shore,  the  boat  suddenly  filled  with  water,  and  Mills  and  Wil- 
kerson were  drowned,  and  the  prisoner  swam  to  shore.  The 
next  day  the  magistrate  of  the  district  was  notified  of  the 
occurrence,  and  an  investigation  was  set  on  foot.  The  boat 
was  gotten  out  of  the  water,  and  it  was  found  that  immedi- 
ately imder  the  seat  where  Nicholas  sat  there  were  three  holes 
freshly  bored  with  an  inch  and  a  half  auger.  The  evidence 
of  the  owner  of  the  boat  shows  that  on  Tuesday  evening,  the 
6th  of  December,  he  used  his  boat  and  it  was  sound.  It  was 
taken  by  Nicholas  for  this  fatal  trip  Thursday  morning,  the 
8th  of  December.  Further  investigation  discovered  the  fresh 
pine  shavings  corresponding  to  size  of  the  holes  and  to  the 
wood  the  boat  was  made  of,  which  had  been  thrown  into  the 
water,  but  had  drifted  upon  the  shore  near  the  point  where 
the  boat  had  stood  fastened  to  the  Henrico  side.  There  were 
also  found  corn  cobs  which  had  been  cut  to  exactly  fit  the 
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holes  in  the  boat,  which  had  also  drifted  to  the  same  point. 
It  was  shown  that  the  prisoner  had  in  his  possession  an  auger 
just  the  size  of  the  holes.  This  the  prisoner  at  first  denied, 
but  afterwards  said  it  must  be  about  the  place  somewhere. 
Diligent  search  was  made  for  this  auger,  but  it  was  never 
found.  When  the  magistrate  went,  the  next  day  after  the 
drowning,  to  get  the  prisoner  to  assist  in  making  these  inves- 
tigations, and  to  show  exactly  where  the  men  were  drowned, 
he  declined  to  go,  saying  that  his  head,  eyes,  and  ears  were 
full  of  water,  and  that  he  was  feeling  badly.  The  magistrate 
returned  a  second  time.  The  prisoner  again  declined  to  go  mak- 
ing the  same  statement  as  before  about  his  eyes,  ears,  and  nose 
being  full  of  water;  but,  when  told  that  he  would  be  arrested 
if  he  did  not  go,  he  yielded.  The  piisonei  stated,  when  re- 
turning from  the  Chesterfield  side,  that  the  holes  burst  into 
the  boat,  and  it  commenced  filling  with  water  rapidly;  that 
he  urged  the  men  to  remain  in  the  boat  and  bail  out  the  water 
with  the  buckets,  and  he  would  take  them  safely  to  shore ; 
that  notwithstanding  this  they  jumped  out,  and  the  last  he 
saw  of  them  they  were  swimming  very  strong.  He  also  told 
Mrs.  Wilkerson  that  the  last  he  saw  of  her  son  he  was  swim- 
ming finely.  At  another  time  he  said  he  did  not  know 
whether  they  were  swimming  or  not.  He  told  Officer  Hall, 
who  arrested  him  nearly  three  days  afterwards,  that  when  he 
found  the  water  was  coming  into  the  boat  he  holloed  to  the 
men  to  jump  out,  that  the  boat  was  sinking.  It  appears 
from  the  prisoner's  statement  that  when  he  swam  to  the  shore 
he  climbed  out  with  great  difficulty,  and  lay  upon  the  bank, 
in  an  exhausted  condition,  for  some  time.  It  farther  appears 
that  he  went  home,  to  Mills'  house,  by  a  circuitous  route, 
avoiding  acquaintances  and  neighbors  to  whom  he  might  have 
at  once  communicated  the  shocling  occurrence  to  which  he 
had  just  been  an  eye  witness.  When  he  was  200  yards  from 
the  house,  and  before  he  was  near  enough  for  any  .one  to  tell 
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his  condition  or  to  see  that  he  was  wet,  he  was  seen  by  Mrs. 
Mills,  the  wife  of  the  drowned  Jas.  Mills,  who  commenced, 
in  a  most  excited  way,  screaming  and  wringing  her  hands, 
saying:  *'Jimmy  (meaning  her  husband)  is  drowned,  is 
drowned!  yonder  comes  Mr.  Nicholas/'  The  prisoner  went 
immediately  into  Mrs.  Mills'  house,  and,  according  to  the 
testimony,  was  wringing  wet,  and  stood  for  fifteen  minutes 
without  saying  a  word,  and,  when  he  spoke,  said  to  Mrs.  Mills, 
*'they  are  drowned.''  Mrs.  Wilkerson,  alarmed  as  to  the 
fate  of  her  son,  sent  messages  seven  times  to  the  prisoner, 
begging  him  to  come  to  her  room,  that  she  might  ask  about 
Judson.  Mrs.  Wilkerson  was  an  aged  cripple,  and  could  not 
get  about.  The  prisoner,  after  the  lapse  of  two  hours  and  a 
half,  went  to  Mrs.  Wilkerson.  She  said,  **pray  tell  me  where 
my  boy  is."  He  replied,  **I  will  as  soon  as  I  can  speak." 
And,  after  a  great  deal  of  waiting,  hesitating,  excess  of  emo- 
tion, and  unnatural  weeping,  he  said:  *'I  am  afraid  your 
dear  boy  is  gone.  The  last  I  saw  of  him,  he  was  swimming 
finely  about  thirty  yards  from  the  bank."  She  asked  him  to 
telegraph  her  friends  in  Richmond.  He  said  it  was  not  worth 
while.  *^He  will  not  be  seen  for  seven  or  eight  days,  and  to- 
morrow, if  you  are  anxioiLs^  I  will  write."  The  dead  bodies 
of  Mills  and  Wilkerson  were  taken  from  the  river  December 
15th.  On  the  night  of  December  10, 1892,  about  one  o'clock, 
the  prisoner  was  arrested  by  Officers  Hall  and  Tomlinscn,  of 
Richmond,  accompanied  by  Mr.  Rugg,  the  magistrate.  They 
found  the  prisoner  in  Mrs.  Mills'  room.  He  showed  no  sur- 
prise, seemed  to  be  expecting  to  be  arrested,  asked  no  ques- 
tions, and  immediately  commenced  putting  on  his  clothes. 
He  asked  Mrs.  Mills  for  his  money.  She  felt  under  her  bed 
clothes,  got  the  pocket  book  out,  and  handed  it  to  him. 
Officer  Hall  says  that,  whenever  he  would  ask  the  prisoner  a 
question,  he  would  reply  that  he  had  lost  his  recollection  since 
he  got  into  the  water;  that  he  had  been  crazy  nearly  ever 
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since,  and  his  memory  was  all  gone,  from  getting  water  into 
his  mouth  and  ears. 

The  evidence  fully  establishes  the  fact  that  the  prisoner  had 
been  guilty  of  criminal  relations  with  Mrs.  Mills  for  twelve 
months  prior  to  the  drowning,  and  most  probably  for  a  much 
longer  time ;  that  he  had  on  several  occasions  proposed  to  Mrs. 
Mills  to  leave  her  husband  and  live  with  him;  that  he  told 
Mrs  Willkerson  that  Jim  Mills  was  hard  to  get  along  with, 
and  ho  thought  he  would  get  rid  of  him.  He  also  told  this 
witness  he  had  a  difficulty  with  Mills  about  his  wife,  and  said 
MiUs  was  superstitious.  It  is  further  proved  that,  on  the 
night  immediately  following  the  day  of  the  drowning,  prisoner 
again  told  Mrs.  Mills  she  must  now  live  with  him,  and  he 
would  do  all  he  could  for  her,  and  the  next  morning  after  the 
drowning,  he  was  seen  in  Mrs.  Mills  room,  in  her  bed. 

It  appears  from  the  evidence  that  several  months  before  the 
drowning  he  bought  strychnine  from  J.  T.  Lewis,  a  druggist 
in  Richmond,  took  it  to  the  house  of  Mills,  put  it  in  Mrs. 
Mills'  desk,  called  her  attention  to  it,  explained  that  one 
grain  in  milk  or  coffee  would  kill  a  man,  and  told  her  to  ad- 
minister it  to  her  husband.  It  further  appears  that,  on  sev- 
eral occasions  about  the  time  this  poison  was  shown  to  be  in 
the  hcuse,  Mills  became  suddenly  and  violently  sick,  appear- 
ing to  be  paralyzed  in  the  mouth ;  great  redness  over  the 
face;  complained  of  hurting  all  across  his  heart  and  limbs, 
foaming  at  the  mouth,  jerking,  &c.  These  speUs  are  described 
as  occurring  early  in  the  morning,  when  the  prisoner  and 
Mills  had  just  taken  a  drink  together.  When  it  was  pro- 
posed to  send  for  a  doctor,  on  one  of  these  occasions,  the  priso- 
ner objected,  saying  doctors  were  not  what  they  were  cracked 
up  to  be.  It  appears  that,  on  repeated  occasions  during  the 
time  James  Mills  was  having  these  attacks,  the  prisoner  stated 
at  different  times,  to  friends  and  relatives  of  deceased,  that  said 
James  Mills  had  heart  disease,  and  might  die  at  any  time. 
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The  prisoner  stated  while  in  jail,  '*if  this  woman  will  hold 
her  tongue,  it  will  help  me."  There  are  many  other  impor- 
tant, inculpatory  circumstances  proved,  which  are  very  signi- 
ficant and  weighty.  An  attempt,  however,  to  review  them 
all,  would  extend  this  opinion  to  an  unreasonable  and  un- 
necessary length.  I  have  attempted  to  point  out  some  of  the 
salient  and  more  important  facts,  as  they  appear  in  the  record 
of  this  remarkable  case,  and,  without  commenting  upon  them, 
it  is  sufficient  to  say  that  so  far  from  the  verdict  of  the  juiy 
being  against  evidence,  or  without  evidence  to  sustain  it,  the 
testimony,  considered  as  a  whole,  produces  upon  the  mind  a 
moral  certainty  that  the  accused  is  guilty,  beyond  all  reason- 
able doubt,  of  the  horrible  double  murder  with  which  he  is 
charged. 

With  an  anxious  regard  for  human  life,  and  an  earnest  de- 
sire to  look  on  every  circumstance  with  the  most  favorable 
eye  to  the  prisoner,  I  am  constrained  to  the  conclusion  that 
upon  the  whole  case  there  is  no  error  in  the  judgment  of  the 
Circuit  Court,  and  the  same  must  be  affirmed. 

The  other  judgt^  concur  in  the  opinion  of  Harrison,  J. 
Affirmed. 


Vol.  xoi  —96 
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Bicfimonft. 

Commonwealth  v.  Iverson  BpowN. 
March  21,  1895. 

1.  Constitutional  Law — Oyster   Tax — Uniformity — License — Income  Tax. — 

A  statute  which  requires  each  tongman  to  make  a  return  of  the  sales  of 
oysters  made  by  him  during  the  week  preceding,  and  which  imposes  a 
tax  on  such  sales  equal  to  the  amount  of  tax  levied  by  the  State  on  any 
other  species  of  property,  and  which  prescribes  penalties  for  failure  to 
make  such  returns,  but  which  allows  such  tongman,  if  he  prefers,  to  pay 
a  sum  certain  fixed  by  the  statute  in  lieu  of  such  tax,  is  constitutional, 
and  is  not  in  conflict  with  Sec.  1,  Art.  X.  of  the  Constitution,  nor  with 
Sec.  2  of  Art.  X.,  but  is  in  strict  conformity  with  the  latter  section. 
The  uniformity  of  the  tax  is  not  affected  by  the  manner  in  which  the 
value  of  the  property  is  ascertained,  nor  by  the  fact  that  the  tax  is 
payable  weekly,  nor  by  the  fact  that  penalties  are  prescribed  for  fiedlure 
to  make  prompt  returns,  nor  by  the  privilege  extended  of  paying  a  sum 
in  gross  in  lieu  of  the  tax  prescribed.  Noi  is  such  tax  a  license.  Nor 
is  it  an  income  tax  within  the  meaning  of  Sec.  4,  Art  X.  of  the  Consti- 
tution. 

2.  Constitutional  Law — Title  of  Act — Single  Object. — ^The  title  of  an  act  will 

be  sufficient,  within  the  meaning  of  Sec.  15,  Art  V.  of  the  Constitution, 
if  the  things  authorized  to  be  done,  though  of  a  diverse  nature,  may  be 
fairly  regarded  as  in  furtherance  of  the  object  expressed  in  the  title. 
AH  that  is  required  is  that  the  subjects  embraced  in  the  statute,  but  not 
specified  in  the  title,  be  congruous  and  have  Natural  connection  with  or 
be  germane  to  the  subject  expressed  in  the  title.  And  the  Constitution 
is  to  be  liberally  construed  so  as  to  uphold  the  law,  if  practicable. 

3.  Constitutional  Law — Title  of  Act  and  of  Amendatory  Ad. — If  an  act  of 

Assembly  has  been  amended,  it  is  unnecessary  to  enquire  whether  the 
title  of  the  amendatory  act  would,  of  itself,  be  sufficient ;  it  is  enough 
if  the  title  of  the  original  act  is  sufficient  to  embrace  the  matters  con- 
tained in  the  amendatory  act 
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4.  Constitutional  Law — Title  of  Act — Amendatory  Act. — ^Where  a  prior  act 
of  Assembly  has  been  substantially  incorporated  into  the  Code,  and 
some  of  these  provisions  of  the  Code  are  amended  and  re-enacted,  others 
repealed,  and  new  sections  added  to  that  chapter  by  a  subsequent  act  of 
Assembly,  the  title  of  which  refers  to  the  numbers  of  the  sections 
amended  or  repealed,  and  the  number  and  subject  of  the  chapter,  and 
the  amendment  and  new  sections  are  germane  to  the  title  of  the  origi- 
nal act,  the  title  of  the  amendatory  act  is  a  sufficient  compliance  with 
Sec.  15,  Art  V.  of  the  Constitution. 

6.  Constitutional  Law — How  Code  Amended,  Repealed^  or  Sections  Added. — 
Sec.  15,  Art.  V.  of  the  Constitution  of  the  State  has  no  application  to 
amendments  of  the  Code ;  and  in  amending  and  re-enacting  or  repeal- 
ing any  part  of  the  Code  or  adding  thereto,  it  is  not  necessary  to  do 
more  (if  so  much)  than  refer  to  the  proper  chapter  and  section  thereof 
to  be  amended,  or  repealed,  or  added  to,  and  adopt  and  express  in  the 
title  of  the  amendatory  act  the  number  and  subject  of  such  chapter,  if 
the  provision  pf  such  amendment  b}(  re-enactment  or  by  additional 
section  or  sections  is  germane  to  the  subject  of  the  chapter. 

6.  Constitutional   Law — Title  of  Act — Object   of    Tax — Amendatory. — An 

amendatory  act  which  merely  continues  a  tax,  which  has  been  imposed 
by  a  previous  act,  without  stating  the  object  to  which  the  tax  is  to  be 
applied,  is  not  repugnant  to  Sec.  16,  Art.  X.  of  the  Constitution,  if  the 
original  act  which  impo«ed  the  tax  states  the  object  *to  which  it  was  to 
be  applied.  And  this  is  true,  although  the  amendatory  act  does  not 
purport  to  amend  the  original  act,  but  the  Code  into  which  the  original 
act  was  incorporated. 

7.  CoNSTrruTioNAL  Law — Title  of  Act — Object  of  Tax. — ^The  title  of  an  act 

which  imposes  a  tax  sufficiently  defines  the  object  to  which  the  tax  is 
to  be  applied,  within  the  meaning  of  Sec.  16,  Art.  X.  of  the  Constitu- 
tion, when  it  declares  it  to  be  "to  obtain  revenue.*' 

> 

Erroi  to  a  judgment  of  the  County  Court  of  Gloucester 

county,  rendered  on  the  10th  day  of  March,  1694,  sustaining 

the  defendant's  demurrer  to  an  indictment  for  failure  to  make 

a  true  and  accurate  return  of  sales  of  oysters  made  by  him. 

Reversed, 
The  opinion  states  the  case. 

Attorney- Oeneral  li.  Taylor  Scott,  for  the  Commonwealth. 
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e/.  N.  Sticbbs  and  Wm,  C.  Z.  Taliaferro^  for  the  defendant 
in  error. 


RiELY,  J.,  delivered  the  opinion  of  the  court. 

Section  5  of  the  Act  of  the  General  Assembly  approved 
February  25,  1892,  entitled  **An  Act  to  amend  and  re-enact 
sections  2131,  2133,  2134,  2135,  2137,  2148,  2151,  2153,  and 
to  repeal  sections  2141,  2142,  2143,  2144,  2145  and  2147,  of 
chapter  97  of  the  Code  of  Virginia  in  relation  to  oysters,  and 
to  add  independeot  sections  thereto"  (Acts  1891-'92,  chap. 
363,  p.  595),  contains  the  following  provision: 

**The  inspector  shall  require  each  tongraan  registered  in  his 
district  to  make  to  him,  on  the  Saturday  of  each  week,  or 
within  three  days  thereafter,  during  the  lawful  season,  a  true 
and  accurate  return  of  the  amount  of  sales  made  by  him  dur- 
ing the  week  preceding;  and  the  inspector  shall  collect  from 
said  tongman  on  the  aggregate  amount  of  sales  for  that  week 
an  amount  equal  to  the  amount  of  tax  that  may  be  levied  by 
the  State  on  any  other  species  of  property ;  but  if  at  the  time 
of  registering  his  boat,  any  tongraan  shall  prefer,  and  elect  to 
pay,  and  pay  to  the  inspector  the  sum  of  two  dollars,  the  in- 
spector shall  give  him  a  receipt  therefor,  in  which  he  shall 
state  that  the  said  payment  is  a  discharge  of  his  obligation 
under  this  section  for  the  entire  season  for  which  his  boat  is 
registered,  so  far  as  the  weekly  returns  and  the  amount  to  be 
paid  thereon  is  concerned.  *  *  *  If  any  tongman  shall 
fail  to  make  such  report  as  is  provided  in  this  section,  he  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  he 
shall  be  fined  not  less  than  ten  dollars,  nor  more  than  fifty 
dollars." 

Iverson  Brown,  the  defendant  in  error,  who  was  a  tongman 
of  oysters,  and  had  not  elected,  at  the  time  of  registering  his 
boat,  to  pay  to  the  inspector  the  sum  of  two  dollars  in  dis- 
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charge  of  his  obligation  for  the  entire  season,  was  indicted 
nnder  the  said  statute  in  the  County  Court  of  Gloucester  on 
the  5th  day  of  October,  1893,  for  failing  to  make  the  return 
which  was  due  from  him  to  the  inspector  on  the  week  ending 
September  16,  1893,  or  within  the  thiee  days  thereafter,  of  the 
amount  of  his  sales  of  oysters. 

To  the  indictment  the  defendant  demurred.  The  court  sus- 
tained the  demurrer,  and  gave  judgment  for  the  defendant. 
Upon  a  petition  by  the  Commonwealth  to  the  judge  of  the 
Circuit  Court  of  Gloucester  county  for  a  writ  of  error  to  the 
said  judgment  there  was  9i^pro  forma  refusal,  in  pursuance  of 
an  agreement  between  the  attorney  for  the  Commonwealth 
and  for  the  defendant,  in  order  that  the  case  might  be  promptly 
brought  before  this  court.  A  writ  of  error  was  thereupon 
granted  by  one  of  the  judges  of  this  court. 

By  an  agreement  in  writing  and  filed  with  the  record  all 
errors  and  objections  to  the  indictment,  except  as  to  the  validity 
of  the  statute  upon  which  it  was  based,  were  waived  by  the 
counsel  for  the  defendant. 

The  only  question,  then,  for  our  consideration  is  the  consti- 
tutionality of  the  statute  above  quoted. 

It  is  first  assailed  on  the  ground  that  the  tax  prescribed  is 
not  equal  and  uniform,  and  that,  therefore,  the  statute  is  ob- 
noxious to  Section  1,  Article  X,  of  the  Constitution.  In  sup- 
port of  this  contention  quite  a  number  of  objections  to  the  act 
were  urged. 

Section  1,  Article  X.  of  the  Constitution  prescribes  that: 
** Taxation,  except  as  hereinafter  provided,  whether  imposed 
by  the  State,  county,  or  corporate  bodies,  shall  be  equal  and 
uniform,  and  all  property,  both  real  and  personal,  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  prescribed 
by  law.  No  one  species  of  property  from  which  a  tax  may  be 
collected  shall  be  taxed  higher  than  any  other  species  of 
property  of  equal  value/' 
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An  inspection  of  the  statute  under  consideration  shows  that 
the  principle  of  equality  and  uniformity  was  strictly  observed 
in  the  imposition  of  the  tax.  The  value  of  the  oysters  for 
taxation  could  not  well  be  ascertained  or  fixed  in  a  more  just 
manner  than  is  prescribed  by  the  statute.  It  is  to  be  ascer- 
tained by  the  aggregate  amount  of  sales  each  week  during  the 
oyster  season.  It  is  theii  actual  value  in  market,  and  not 
merely  their  appraised  value.  A  more  accurate  mode  of  ascer- 
taining the  valuation  for  taxation  of  oysters  subject  to  be 
taxed  could  not  well  be  devised;  and  the  rate  of  taxation  is 
precisely  the  same  as  is  prescribed  for  other  property.  The 
inspector  is  to  collect  each  week  from  a  tongman,  on  the  ag- 
gregate amount  of  his  sales  for  that  week,  an  amount  equal  to 
the  amount  of  tax  that  may  be  levied  by  the  State  on  any 
other  species  of  property;  no  more,  no  less.  The  tax  pres- 
cribed is  exactly  the  same  as  that  which  is  levied  by  the  State 
on  any  other  species  of  property,  .and  the  valuation  is  ascer- 
tained in  the  most  accurate  and  just  manner.  There  is  no 
just  ground  to  complain  of  the  tax  for  ir equality  or  want  of 
uniformity. 

It  is  objected  that  the  valuation  for  taxation  of  oysters  is 
not  ascertained  in  the  same  way,  or  by  the  same  method, 
that  is  prescribed  for  other  property;  that  the  valuation  of 
other  property  is  assessed  by  oflScers  elected  or  appointed  for 
the  purpose ;  that  the  tax  on  oysters  is  to  be  assessed  and  paid 
weekly,  while  all  other  property  is  only  assessed  annually, 
and  the  tax  paid  annually;  and  that  the  failure  of  a  tongman 
to*  make  weekly  a  return  of  his  sales  to  the  inspector  is  made 
a  misdemeanor,  and  subjects  him,  on  conviction,  to  the  pay- 
ment of  a  fine,  while  the  owners  of  other  property  subject  to 
taxation  are  not  liable  to  be  punished  for  a  like  delinquency. 

Neither  one  nor  all  of  these  objections  affect  the  equality  or 
uniformity  of  the  tax  imposed  on  a  tongman,  nor  offend  against 
Section  1,  Article  X.  of  the  Constitution.     Whether  true  or 
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false,  they  do  not  operate  to  impose  any  greater  burden  on 
him  than  is  borne  by  the  owner  of  any  other  species  of  property 
of  the  same  value.  They  do  not  add  one  iota  to  the  tax  he  has 
to  pay,  and  the  statute  is  therefore  in  strict  accord  with  both 
the  letter  and  spirit  of  the  Constitution  in  the  respect  com- 
plained of. 

The  Constitution  does  not  prescribe  that  the  valuation  of 
all  property  for  taxation  shall  be  ascertained  in  the  same  way 
or  manner.  It  is  not  even  implied.  In  the  nature  of  things, 
it  could  not  be  done.  The  many  kinds  or  species  of  property 
with  their  diverse  characteristics  render  it  impossible.  The 
valuation  is  to  be  ascertained  as  prescribed  by  law — that  is,  by 
the  legislature — and  in  as  just  a  manner  as  possible;  and  on 
such  valuation  the  same  rate  of  tax  shall  be  imposed  as  on  other 
property,  so  that  ''no  species  of  property  *  *  *  shall  be 
taxed  higher  than  any  other  species  of  property  of  equal 
value."  The  requirement  of  equality  and  uniformity  is  satis- 
fied by  such  regulations  as  will  secure  an  equal  rate  and  a  just 
valuation,  without  reference  to  the  method  of  valuation,  and, 
in  order  to  be  uniform,  a  tax  need  not  be  imposed  and  assessed 
upon  all  property  by  the  same  agency  or  officer.  Shenan- 
doah Vol,  li.  Co.  V.  Supervisors  of  Clark  Co.^  78  Va.  269; 
Kentucky  Railroad  Tax  Cases^  115  U.  S.  337,  338;  Central 
Iowa  Ry,  Co.  v.  Board  of  Sup'rs^  67  Iowa  199;  and  Louis- 
vUle  da  N.  A.  R.  Co.  v.  State,  25  Ind.  177.  The  legislature 
may  prescribe  any  method  it  may  deem  best  for  attaining  a 
just  and  fair  valuation  of  aiiy  species  of  property,  and  the  court 
could  not  declare  any  such  law  void,  unless  it  manifestly  vio- 
lated the  principles  required  by  the  Constitution. 

The  fact  that  oysters  are  required  to  be  assessed,  and  the 
tax  to  be  paid  every  week,  while  other  property  is  only 
assessed  and  the  tax  paid  once  a  year,  does  not  work  inequality 
in  the  amount  of  the  tax  paid.  The  tongman  does  not  pay 
weekly  on  the  same  property.     In  the  result,  he  only  pays  on 
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the  aggregate  amount  of  his  sales  during  the  season  the  regu- 
lar pro  rata  tax  that  is  paid  on  all  other  property.  The  fact 
that  he  pays  the  tax  in  weekly  installments,  instead  of  one 
annual  payment,  does  not  increase  the  amount  of  his  tax  one 
cent.  The  amount  to  be  paid  to  the  State  is  precisely  the 
same,  whether  paid  in  one  single  payment  or  in  weekly  in- 
stallments. 

It  is  claimed  that  the  tax  in  question,  being  assessed  on  the 
aggregate  amount  of  sales  of  oysters,  is  an  income  tax,  and 
is,  therefore,  violative  of  Section  4,  Article  X.  of  the  Consti- 
tution, which  exempts  incomes  under  $600  from  taxation.  It 
is  a  sufficient  an^^wer  to  this  objection  to  say,  that  the  tax  is 
assessed  on  sales^  and  not  upon  income^  and  that  the  section 
of  the  Constitution  referred  to  has  no  application  to  the  case; 
and,  furthermore,  that  the  tax  on  the  **amount  of  sales  of 
oysters"  taken  from  their  natural  beds  is  expressly  authorized 
by  Section  2  of  the  said  article  of  the  Constitution. 

It  is  further  objected  that,  because  the  act  subjects  a  tong- 
man  to  a  fine  of  not  less  than  $10  nor  more  than  $50,  if  he 
fail  to  make  to  the  inspector  the  required  weekly  return  of 
sales,  it  discriminates  against  the  tongman,  as  no  other  owner 
of  property  subject  to  taxation  is  liable  to  a  fine  for  a  like 
delinquency.  If  this  were  in  fact  true,  it  would  not  be  cause 
to  declare  the  statute  void  for  inequality  or  want  of  uniformity 
in  the  tax  imposed  on  tongmen  of  oysters.  It  in  no  wise  adds 
to  or  increases  the  tax.  That  remains  fixed,  and  is  the  same 
that  is  *  levied  by  the  State  on  any  other  species  of  property.'* 
If  the  tongmen  respect  the  law  by  which  the  valuation  of 
oysters  for  assessment  is  to  be  ascertained,  they  will  never  incur 
the  fine.  A  statute  that  is  otherwise  valid  is  not  rendered 
invalid  by  having  a  penalty  affixed  for  its  violation.  The 
wrong  of  the  citizen  can  never  make  a  valid  law  void.  But 
tbe  claim  of  discrimination  is  not  founded  in  fact.  Owners 
of  other  property  are  subject  to  punishment  for  a  like  delin- 
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quency.  The  penalty  prescribed  by  the  statute  in  question  is 
for  failing  to  make  th6  return  of  sales  to  the  inspector,  who 
is  to  assess  the  tax.  Under  the  general  law,  forms  for  lists  of 
valuations  are  furnished  by  the  assessor  to  the  owners  of  per- 
sonal property,  which  they  are  required  to  fill  out  by  listing 
their  pioperty  and  affixing  valuations  thereof,  and  which, 
after  being  verified  by  oath,  are  required  to  be  returned  to 
the  assessor  or  clerk  of  the  court  within  ten  days  thereafter; 
and  the  failure  to  return  the  same  within  the  time  required, 
and  to  make  oath  to  its  truth  and  fairness,  subjects  the  offender 
to  a  forfeiture  of  not  less  than  $30  nor  more  than  $1,000. 
Code  of  Va.,  sections  491,  494,  497. 

Statutes  imposing  penalties  for  failure  or  refusal  to  make 
such  returns  or  to  return  such  lists  are  quite  common,  and 
have  been  uniformly  upheld.  Washington  v.  Commonwealth 
2  Va.  Cas.  258;  Commonwealth  v.  Byme^  20  Gratt.  165; 
State  V.  BeU^  1  Phil.  (N.  C.)  76;  Commorvwealth  v.  Cooke^  50 
Pa.  St.  201 ;  City  of  Hartford  v.  Champion,  58  Conn.  268, 
and  25  Am.  &  Eng.  Enc.  Law,  206. 

Nor  does  the  statute  infringe  in  the  least  on  the  provision 
of  the  Constitution  which  authorizes  a  tax  to  be  imposed  on 
'Hhe  amount  of  sales  of  oysters"  taken  from  the  natural  beds 
by  any  citizen  '*in  any  one  year  *  *  *  at  a  rate  not 
exceeding  the  rate  of  taxation  imposed  on  any  other  species 
of  property."  Article  X.,  section  2.  It  imposes,  as  has  been 
seen,  a  tax  on  the  weekly  sales  of  oysters  equal  to  the  amount 
of  the  tax  that  may  be  levied  by  the  State  on  any  other  species 
of  properly;  but  provides  that  *4f  at  the  time  of  registering 
his  boat  any  tongman  shall  prefer  and  elect  to  pay,  and  pay 
to  the  inspector  the  sum  of  two  dollars,  the  inspector  shall 
give  him  a  receipt  therefor  in  which  he  shall  state  that  the 
said  payment  is  in  discharge  of  his  obligation  under  this  sec- 
tion for  the  entire  season  for  which  his  boat  is  registered,  so 
far  as  the  weekly  returns  and  the  amount  to  be  paid  thereon 
Vol.  xci — 97 
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is  concerned. "  It  is  insisted  that  this  is  in  substance  and 
effect  a  license  tax,  and  not  a  property  tax,  and  is  therefore 
obnoxious  to  Section  2,  Article  X.  of  the  Constitution.  This 
claim  is  not  well  founded.  The  Constitution  expressly  author- 
izes the  legislature  to  impose  a  tax  on  the  amount  of  sales  of 
oysters  taken  from  their  natural  beds  by  any  citizen  in  any 
one  year,  but  limits  the  tax  to  the  rate  imposed  upon  any 
other  species  of  property.  The  statute,  pursuing  directly  the 
constitutional  provision,  requires  a  tongman  to  make  return 
to  the  inspector  of  the  amount  of  his  sales  of  oysters  so  taken, 
and  the  inspector  to  collect  from  the  tongman  on  the  aggre- 
gate amount  of  sales  an  amount  equal  to  the  amount  of  tax 
levied  by  the  State  on  other  property.  Thus  the  tongman  is 
required  to  pay  on  the  amount  of  his  sales  as  the  Constitution 
authorizes,  and  not  otherwise;  and  only  such  amount  as  is 
equal  to  the  tax  imposed  by  the  State  on  other  property. 
The  statute  does  not,  therefore,  offend  against  the  Constitu- 
tion, and  it  is  difficult  to  see  how  it  can  be  so  claimed. 

The  provision  that  if  the  tongman,  at  the  time  of  register- 
ing his  boat,  shall  prefer  and  elect  to  pay,  and  pay  the  sum 
of  two  dollars,  such  payment  shall  be  a  discharge  of  his  obli- 
gation for  the  entire  season  for  the  tax  imposed  on  the  amount 
of  his  sales,  is  simply  a  privilege  extended  to  him,  which  lie 
may  either  accept  or  decline.  He  is  under  no  compulsion 
whatever  to  avail  himself  of  it.  He  is  without  cause  of  com- 
plaint on  this  score.  Nor,  unless  accepted,  does  it  affect  the 
tax  imposed  in  strict  adherence  to  the  constitutional  pro- 
vision. 

We  have  now  disposed  of  the  many  objections  raised  to  the 
constitutionality  of  the  statute  on  the  ground  of  inequality  or 
want  of  i^niformity  m  the  tax  it  imposes,  and  the  objection 
that  it  is  a  license,  and  not  a  property  tax.  It  is,  in  our 
opinion,  valid  against  such  attack. 

It  is  next  contended,  that  it  is  repugnant  to  Section  15, 
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Article  V.  of  the  Constitution,  which  is  as  follows:  *'No  law 
shall  embrace  more  than  one  object,  which  shall  be  expressed 
in  its  title;  nor  shall  any  law  be  revived  or  amended  with 
reference  to  its  title,  but  the  act  revived,  or  the  section  amend- 
ed, shall  be  re-enacted  and  published  at  length." 

The  title  of  the  act  was  stated  at  the  beginning  of  this 
opinion,  but  for  convenience  in  examining  the  objection  made 
to  its  validity  or  sufficiency  under  the  foregoing  provision  of 
the  Constitution,  it  vdU  be  here  repeated.  It  is  entitled: 
"An  act  to  amend  and  re-enact  sections  2131,  2133,  2134, 
2135,  2137,  2148,  2151,  2153,  and  to  repeal  sections  2141, 
2142,  2143,  2144,  2145,  and  2147  of  chapter  97  of  the  Code  of 
Virginia,  in  relation  to  oysters,  and  to  add  independent  sec- 
tions thereto." 

It  is  claimed  that  the  body  of  the  statute  embraces  many 
objects,  instead  of  one  object,  as  required  by  the  constitu- 
tional provision,  and,  further,  that  these  many  objects  are  not 
expressed  in  the  title;  that  it  both  amends  and  repeals  many 
sections  of  the  Code,  and  that  the  independent  sections  have 
various  objects,  such  as  registering  boats  to  be  used  in  taking 
oysters  from  their  natural  beds,  arranging  oyster  districts,  sur- 
veying oyster-planting  grounds,  assigning  and  renting  oyster 
grounds,  tax  on  sales  of  oysters  taken  from  their  natural  beds, 
and  other  similar  provisions;  and  it  is  contended  that  *'the 
title  should  have  stated  and  sbowo  what  subject  each  section 
as  amended  and  re-enacted  had  reference  to,  what  subject 
each  section  repealed  had  reference  to,  and  that  the  subject- 
matter  in  the  independent  sections  should  have  been  clearly 
set  forth  in  the  title." 

The  provision  of  the  Constitution  is  a  wise  and  wholesome 
one.  Its  purpose  is  apparent.  It  was  to  prevent  Ihe  mem- 
bers of  the  legislature  and  the  people  from  being  misled  by 
the  title  of  a  law .  It  was  intended  to  prevent  the  use  of  decep- 
tive titles  as  a  cover  for  vicious  legislation,  to  prevent  the 
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practice  of  bringing  together  into  one  bill  for  corrupt  purposes 
subjects  diverse  and  dissimilar  in  their  nature,  and  having  no 
necessary  connection  with  each  other;  and  to  prevent  surprise 
or  fraud  in  legislation  by  means  of  provisions  in  bills  of  which 
the  titles  gave  no  intimation. 

And,  on  the  other  hand,  it  was  not  intended  to  obstruct 
honest  legislation,  or  to  prevent  the  incorporation  into  a  sin- 
gle act  of  the  entire  statutory  law  upon  one  general  subject. 
It  was  not  designed  to  embarrass  legislation  by  compelling 
the  multiplication  of  laws  by  the  passage  of  separate  acts  on 
a  single  subject.  Although  the  act  or  statute  authorizes  many 
things  of  a  diverse  nature  to  be  done,  the  title  will  be  sufficient 
if  the  things  authorized  may  be  fairly  regarded  as  in  further- 
ance of  the  object  expressed  in  the  title.  It  is  therefore  to 
be  liberally  construed  and  treated,  so  as  to  uphold  the  law, 
if  practicable.  Cooley,  Const.  Lim.,  p.  175.  All  that  is  re- 
quired by  the  constitutional  provision  is  that  the  subjects  em- 
braced in  the  statute,  but  not  specified  in  the  title,  are  congru- 
ous, and  have  natural  connection  with,  or  are  germane  to,  the 
subject  expressed  in  the  title.  This  has  been,  so  far  as  we  are 
aware,  the  construction  given  this  provision  of  the  Constitu- 
tion by  this  court,  by  the  highest  courts  of  other  States  whose 
constitutions  contain  the  same  or  a  similar  provision,  and  by 
the  Supreme  Court  of  the  United  States.  Powell  v.  Super- 
visors^ 88  Va.  707;  LescaUett  v.  Cbm.,  89  Va.  878;  State  v. 
Town  of  Union^  33  N.  J.  Law  350;  People  v.  Briggs^  50  N. 
T.  553;  Johnson  v.  Harrison^  47  Minn.  578;  Falconer  v. 
Hobinson,  46  Ala.  347;  Carter  Co.  v.  Sinton^  120  U.  S.  523; 
Montclair  Y.  RamsdeU^  107  U.  S.  155;  Ackley  School  Dist. 
V.  Hall,  113  U.  S.  142;  and  Unity  v.  Burrage,  103  U.  S. 
457-459. 

It  is  very  plain  that  the  subjects  of  the  various  sections  of 
the  act  under  consideration  are  not  dissimilar  or  discordant, 
but  have  natural  connection  with  each  other,  and  relate  to 
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the  general  subject  (oysters)  expressed  in  the  title.  They  are 
all  the  means  to  an  end.  They  are  instrumentalities  for  the 
accomplishment  of  the  general  object  of  the  act.  No  one  in- 
terested in  the  subject-matter  of  the  statute  could  be  misled 
by  the  title,  or  l)e  put  off  his  guard  by  hearing  it  read  by  the 
title.  Under  the  just  and  fair  interpretation  that  has  been 
uniformly  given  to  the  provision  of  Section  15,  Article  Y.  of 
the  Constitution,  the  title  to  the  act  in  question  is  sufficient, 
and  it  was  unnecessary  to  set  forth  in  it  the  various  subjects 
of  its  different  sections,  which  would  have,  indeed,  made  the 
title,  what  the  constitutional  provision  never  intended  to 
require,  an  abstract  of  the  law  or  an  index  of  its  contents. 

There  is  another  view  which  may  be  urged  in  support  of 
the  sutficiency  of  the  title.  It  will  be  observed  that  it  is  an 
amendatory  act,  and  not  the  original  act  on  the  subject.  In 
such  case,  if  the  title  of  the  original  act  is  sufficient  to  embrace 
the  matters  covered  by  the  provisions  of  the  act  amendatory 
thereof,  it  is  unnecessary  to  inquire  whether  the  title  cl  the 
amendatory  act  would  of  itself  be  sufficient.  If  the  title  of 
the  original  act  is  sufficient  to  embrace  the  matters  contained 
in  the  amendatory  act,  whether  that  of  the  amendatory  act  is 
in  itself  sufficient  is  unimportant.  State  v.  Hanson^  73  Mo.  78 ; 
City  of  St.  Louis  v.  Tiefel^  42  Mo.  590;  Brcmdoii  v.  State^ 
16  Ind.  197;  Monford\.  Unger^  8  Iowa  82;  State  v,  Algood^ 
87  Term.  163;  and  Yellow  River  Improvement  Co,  v.  Arnold^ 
46  Wis.  214,  224. 

The  act  in  question  is  amendatory  of  chapter  97  of  the  Code 
of  Virginia,  on  '^Oysters."  This  chapter  contains  and  em- 
braces the  statute  law  on  the  subject  of  oysters  enacted  in  Acts 
1883-'84,  chap.  254,  p.  324,  as  revised  by  the  revisors  of  that 
Code;  and  the  section  under  which  the  defendant  in  error  was 
indicted  \^as  in  substance  contained  in  section  8  of  said  act, 
and  was  incorporated  in  the  Code  as  section  2142.  That  sec- 
tion of  the  Code  is  repealed  by  Acts  1891-'92,  chap.  363,  p. 
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595,  and  section  5  enacted  in  its  place  as  an  independent  sec- 
tion. We  ha^e  already  set  forth  the  said  section  at  length. 
Is  it  germane  to  the  subject  expressed  in  the  title  of  the  act 
of  1883-' 84  referred  to?  Would  it  have  been  legitimately 
covered  by  its  title?  The  title  was  as  follows:  ''An  act  for 
the  preservation  of  oysters  and  to  obtain  revenue  for  the  privi- 
lege of  taking  them  within  the  waters  of  the  Commonwealth. ' ' 
These  questions  can  only  be  answered  in  the  aflSrmative. 
Section  2142  of  the  Code,  taken  from  the  original  act  of 
1883-'845  and  incorporated  into  the  Code  by  the  revisors,  and 
the  independent  section  imder  discussion,  numbered  5,  of  the 
act  of  1891-'92,  relate  directly  and  expressly  to  the  object 
expressed  in  the  title  of  the  original  act.  This  cannot  be 
questioned.  And,  being  fully  covered  by  it,  the  title  of  the 
amendatory  act  of  1891-'92  is  a  sufficient  compliance  with 
the  constitutional  requirement. 

It  may,  however,  be  said  that  the  act  in  question  did  not 
purport  to  amend  the  original  act  of  1883-'84,  but  to  amend 
and  re-enact  and  repeal  various  sections  of  chapter  97  of  the 
Code  of  Virginia,  and  add  other  sections  to  it.  This  is  true, 
and  it  is  also  true  that  the  revisors  of  the  Code  (1887)  incor- 
porated into  it  the  provisions  of  the  act  of  1 883-' 84,  and  that 
the  sections  so  amended  and  re-enacted  and  those  repealed 
were  mainly  taken  by  the  revisors  from  the  said  act. 

But  the  fact  that  the  act  purports  to  amend  the  Code  in- 
stead of  the  original  act,  so  far  from  invalidating  it,  is  an 
additional  reason  why  it  is  not  obnoxious  to  the  Constitution 
in  respect  to  the  matter  of  its  title.  The  laws  contained  in 
the  present  Code  were  enacted  before,  and  the  great  body  of 
them  very  long  before,  they  were  incorporated  into  it.  They 
were  taken  from  previous  Codes  and  compilations  of  the 
general  laws,  and  from  statutes  passed  subsequent  to  such 
Codes  and  compilations.  It  is  to  be  presumed  that  they 
were  constitutionally  enacted  as  well  as  to  the  title  as  in 
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other  respects.  They  were  collated,  revised  and  digested 
under  appropriate  titles  and  chapters,  and  divided  into  sec- 
tions in  pursuance  of  an  act  of  the  legislature,  and  then  passed 
by  it  as  one  act  under  a  proper  title  with  the  object  of  the 
act  therein  duly  expressed:  **An  act  to  revise,  arrange,  and 
consolidate  into  a  Code  the  general  statutes  of  the  Common- 
wealth, approved  May  16,  1887,"  in  strict  compliance  with 
the  Constitution. 

It  was  not  to  amendments  of  general  statutes  thus  consoli- 
dated into  a  Code  that  Section  15  of  Article  V.  of  the  Con- 
stitution was  intended  to  apply,  but  it  was  aimed  at  the 
separate  acts  in  their  original  enactment,  when  the  oppor- 
tunity existed  for  the  evils  and  the  mischief  to  be  done,  which 
the  constitutional  provision  was  designed  to  prevent  or  de- 
feat. It  is  not  necessary,  therefore,  to  do  more,  if  so  much, 
in  amending  and  re-enacting  or  repealing  any  part  of  the  Code 
or  adding  thereto,  than  refer  to  the  proper  chapter  and  sec- 
tion thereof  to  be  amended  or  repealed  or  added  to,  and 
adopt  and  express  in  the  title  of  the  amendatory  act  the  num- 
ber and  subject  of  such  chapter,  if  the  provision  of  such  amend- 
ment by  re-enactment  or  by  additional  section  or  sections  is 
germane  to  the  subject  of  the  chapter.  Second  Oerman 
Building  Association  v.  Newmdn^  50  Md.  62 ;  Lankford  v. 
Commissioners^  73  Md.  105;  Heath  v.  Johnson^  36  W.  Va. 
782;  Dogge  v.  State,  17  Neb.  140;  State  v.  Berka,  20  Neb. 
375;  Peoples.  Hmjoard,  73  Mich.  10;  ^Jid.  Peopley.  Parvin, 
(Cal.),  14  Pac.  783. 

The  chapter  of  the  Code  whose  sections  are  affected  by  the 
act  in  question  is  numbered  97,  and  '^Oysters"  is  expressed 
to  be  its  subject.  The  act  whose  constitutionality  is  ques- 
tioned refers  in  its  title  to  that  chapter  by  number,  and  uses 
its  title;  and,  as  we  have  previously  shown,  the  provisions  of 
all  the  sections  of  the  act  relate  directly  and  expressly  to  the 


Digitized  by  LjOOQIC 


776  IvEBsoK  Bkown's  Case.  [91 

Opinion. 

subject  ''Oysters."  It  is  not,  therefore,  in  conflict  with  the 
Constitution. 

The  Constitution  of  Maryland  contains  a  similar  provision 
to  that  of  our  own,  and  the  Court  of  Appeals  of  that  State 
has  held  that  in  amending  its  Code  of  laws,  which  is  divided 
into  Articles,  it  is  sufficient  to  refer  to  the  number  of  the 
Article.  The  subject  of  its  ninety-fifth  Article  is  "Usury," 
imder  which  is  contained  the  whole  legislation  of  the  State 
regulating  the  rate  of  interest,  declaring  the  penalties  and 
forfeitures  for  usury,  and  prescribing  the  manner  in  which  sucn 
forfeitures  shall  be  enforced.  The  legislature  of  Maryland 
passed  an  act  amending  the  said  Article,  under  the  title:  "An 
act  to  amend  Article  ninety-five  of  the  Code  of  Public  General 
Laws  by  adding  an  additional  section  thereto."  Laws  1876, 
p.  601. 

In  Second  GerTncm  Building  Association  v.  Newman^  aupra^ 
the  act  was  assailed  as  repugnant  to  the  Constitution,  but  the 
court  held  that  the  title  of  the  act  complied  with  the  consti- 
tutional provision  requiring  the  svhject  of  an  act  of  Assembly 
to  be  described  in  its  title;  and  added  that  "it  was  not  neces- 
sary to  state  in  the  title  that  the  section  to  be  added  to  the 
Code  related  to  the  subject  of  usury.  The  reference  to  the 
particular  Article  in  the  Code,  which  relates  only  to  the  sub- 
ject of  usury,  clearly  indicated  the  subject  of  the  law." 

The  act  drawn  in  question  in  Heath  v.  Johnson^  supra^  was 
entitled  "An  act  to  amend  '  an  act  to  amend  and  re-enact  sec- 
tion 58  of  chapter  45  of  the  Code  of  West  Virginia.'  "  It 
was  objected  to,  on  account  of  the  insufficiency  of  its  title, 
but  the  court  held  otherwise,  and  said:  "The  provision  cited 
seems  to  refer  rather  to  original  acts  than  to  those  which  are 
only  amendatory ;  but,  supposing  it  to  apply  to  the  latter, 
when  the  amendment  in  its  title  points  not  only  to  the  chap- 
ter which  is  to  be  amended,  but  to  the  very  section,  it  seems 
tc  us  to  amount  to  a  sufficient  expression  cf  the  object  of  the 
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law  to  prevent  any  of  the  evils  which  the  constitutional  pro- 
vision was  intended  to  remedy. ' ' 

The  title  of  the  act  which  was  questioned  in  People  v.  Ilmjo- 
ard^  supra^  reads  as  follows:  **An  act  to  amend  chapter  153 
of  the  Revised  Statutes  of  1846,  being  chapter  180  of  the 
Compiled  Laws,  entitled  'of  olFenses  against  the  lives  and 
property  of  individuals.'  "  Laws  1867,  p.  153.  The  amend- 
ment consisted  in  adding  to  the  chapter  a  new  section.  In 
its  opinion  the  court  said:  *'It  is  claimed  that  the  object  of 
the  act,  which  was  to  create  a  new  felony,  is  not  expressed 
in  the  title;  that  an  amendment  means  a  change  or  alteration 
in  something  already  existing,  and  does  not  mean  creation,  or 
the  bringing  in  of  substantially  new  matter;  and  that  the  pre- 
cise purpose  of  the  act  should  have  been  clearly  stated  in  the 
title.  *  *  *  Acts  entitled  'Acts  to  amend  a  named  act' 
are  not  obnoxious  to  the  Constitution,  if  the  amendment  comes 
fairly  within  the  scope  of  the  title  of  the  original  act.  Nor 
would  the  amendment  of  a  compiler's  section,  if  the  subject- 
matter  of  the  section  was  expressed  in  the  title.  But  it  is  said 
that  the  chapters  and  sections  of  the  Compiled  Laws  have  no 
titles,  the  titles  being  placed  there  by  the  compilers,  and  not 
by  the  legislature.  *  *  *  When  the  chapters  are  referred 
to,  and  they  are  identical  in  sections,  and  the  title  as  used  by 
the  compiler  is  substantially  stated,  and  an  amendment  is  pro- 
posed to  such  chapter,  the  public  are  notified  that  a  change 
is  proposed  in  the  law  relating  to  the  class  of  offenses  treated 
of  in  such  chapters,  and  that  amendments  may  always  be  made 
by  adding  a  new  section,  as  an  act  is  amended  by  adding  a 
new  section." 

It  is  further  contended,  that  the  act  is  unconstitutional  be- 
cause it  imposes  a  tax  ^  ithout  stating  the  tax,  or  the  object 
of  it,  and  is  therefore  repugnant  to  Section  16,  Article  X.  of 
the  Constitution,  which  provides  that  ''every  law  which  im- 
poses, continues,  or  revives  a  tax,  shall  distinctly  state  the  tax 
Vol.  xoi— 98 
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and  the  object  to  which  it  is  to  be  applied,  and  it  shall  not  be 
sufficient  to  refer  to  any  other  law  to  fix  such  tax  or  object." 

So  far  as  we  are  aware,  this  particular  provision  of  the  Con- 
stitution has  not  heretofore  been  reviewed  by  this  court.  It 
was  not  in  any  Constitution  of  the  State  prior  to  1869.  It 
appears  there  for  the  first  time. 

It  is  true  that  the  act  contains  a  tax.  Is  it  distinctly  stated? 
It  is  prescribed  to  be  ^*an  amount  equal  to  the  amount  of  tax 
that  may  be  levied  by  the  State  on  any  other  species  of 
property."  It  is  made  exactly  the  same  as  that  which  is  im- 
posed on  other  pi  operty.  Tongmen  are  required  to  pay  the 
same  tax  on  the  fair  value  of  the  oysters  taken  and  sold  by 
them  that  is  paid  by  others  on  other  property  of  ihe  same 
value.  The  rax  is  accurately  prescribed.  It  is  not  open  to 
mistake  or  doubt.  It  is,  in  the  sense  of  the  Constitution,  dis- 
tinctly stated.  The  act  specifically  and  definitely  fixes  the 
amount  of  the  tax,  and  in  this  respect  complies  with  the  letter 
and  purpose  of  the  constitutional  provision. 

Next,  as  to  the  object  of  the  tax.  It  is  claimed  that  this 
is  new  legislation,  and  not  an  amendment  of  a  former  law, 
but  the  enactment  of  a  new  section,  and  that,  therefore,  it 
imposes  a  tax.  But  this  is  a  mistake.  It  does  not  impose  a 
new  tax.  It  simply  continues  a  tax  already  existing  and  in 
force  when  the  act  was  passed.  The  very  act  which  prescribes 
the  tax  repeals  a  section  of  the  Code  taken  from  the  act  of 
1 883-' 84  (chapter  254,  §  8),  which  fixed  the  same  tax.  It  is 
simply  the  substitution  by  the  same  act  of  another  section  for 
the  original  section,  both  containing  the  same  tax.  The  act, 
therefore,  instead  of  imposing  a  tax,  simply  continue  it. 

We  have  already  seen,  in  discussing  the  objection  to  the 
title  of  the  act,  that  where  an  act  is  amendatory  of  an  origi- 
nal act,  and  the  title  of  the  original  act  is  sufficient  to  cover 
the  matter  of  the  amendment,  it  is  sufficient,  and  the  title  of 
the  amendatory  act  becomes  unimportant.      For  the  same 


Digitized  by  LjOOQIC 


Ya.]  IvEBsoN  Brown's  Case.  779 

Opinion. 

reason,  where  an  amendatory  act  merely  continues  a  tax  with 
out  stating  the  object  to  which  it  is  to  be  applied,  it  will  be  a 
compliance  with  the  constitutional  provision  if  the  original 
act  which  imposed  the  tax  states  the  object  to  which  it  was 
to  be  applied. 

Under  the  Constitution,  the  title  is  a  necessary  part  of 
every  statute.  The  tax  which  the  act  in  question  continues 
was  imposed  by  the  act  of  1 883-' 84.  We  have  only  to  refer 
to  that  act  to  find  a  satisfactory  answer  to  the  constitutional 
objection  now  urged.  It  is  entitled  ''An  act  for  the  preser- 
vation of  oysters  and  to  obtain  revenue  for  the  privilege  of 
taking  them  within  the  waters  of  the  Commonwealth."  The 
object  of  the  tax  is  concisely  but  expressly  stated.  It  is  ''to 
obtain  revenue. ' '  What  is ' '  rev  enue  ?"  It  is  the  income  which 
a  State  collects  and  receives  into  its  treasury,  and  is  appro- . 
priated  for  the  payment  of  its  expenses.  The  object  of  the 
act,  then,  was  to  raise  money  for  the  support  of  the  govern- 
ment of  the  State.  It  is  concisely  defined  by  the  words  to 
"obtain  revenue,"  but  by  that  phrase  the  object  of  the  tax  is 
as  popularly  understood  as  if  it  had  been  declared  in  the  title 
or  body  of  the  act  that  the  object  was  to  raise  money  for  the 
current  expenses  of  the  G  overnment. 

While  the  act  of  1891-'92  does  not  puri>ort  to  amend  the 
act  of  1 883-' 84,  but  the  Code,  yet  it  is  that  act  as  put  into  the 
Code  which  is  in  reality  amended.  It  cannot  be  necessary, 
in  an  amendment  which  continues  a  tax  contained  in  the 
original  act  without  changmg  the  object  of  the  tax,  to  repeat 
the  object.     The  statement  of  it  in  the  original  act  is  suflBcient. 

It  appears  from  section  2135  of  chapter  97  of  the  Code, 
where  the  act  of  1883-'84  was  incorporated  into  it,  that  each 
inspectoi^of  oysters  is  required  to  pay  all  taxes  on  sales  of 
oysters,  together  with  all  fees  and  fines  collected  by  him, 
"into  the  public  treasury,  to  the  credit  of  the  oyster  fund." 
This  section,  as  amended  and  re-enacted  by  the  act  of  1891- 
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'92,  uses  the  same  language.  The  ^^oyster  fund''  here  re- 
ferred to  is  merely  an  account  that  shows  upon  the  credit  side 
the  amount  of  taxes,  rents,  fees,  and  fines  derived  from 
oysters,  and  upon  the  debit  side  the  expenses  incurred  in  sus- 
taining the  means  furnished  by  law  for  their  preservation  and 
obtaining  revenue  from  them.  It  is  simply  kept  for  the  in- 
formation of  the  Executive  of  the  State,  the  General  Assembly, 
and  the  public,  in  order  that  it  may  be  conveniently  seen 
whether  oysters  are  a  source  of  revenue  to  the  State,  and,  if 
so,  to  what  extent.  It  has  no  reference  to  the  object  of  the 
tax,  and  in  no  wise  alters  or  aflfects  its  object  as  expressed  in 
the  title  of  the  act  of  1883-'84,  or  diverts  the  moneys  received 
under  the  tax  from  the  payment  of  the  ordinary  and  current 
expenses  of  the  State. 

The  tax  is  distinctly  stated  in  the  act.  And  there  can  be 
no  misunderstanding  or  doubt  as  to  the  object  to  which  it  is 
to  be  applied.     The  law  is  valid. 

The  constitution  of  New  York  contains  the  same  provision 
in  the  same  identical  words.  It  has  been  construed  more 
than  once  by  the  courts  of  that  State,  and  liberally  inter- 
preted. 

It  came  before  the  Supreme  Court  of  New  York  in  People 
V.  Supermsors  of  Orange  Co.^  27  Barb.  575,  where  the  act 
prescribed  that  the  money  raised  should  be  **paid  into  the 
treasury  of  the  State,  to  the  credit  of  the  general  fund."  It 
was  objected  that  this  was  not  a  sufficient  statement  of  the 
object  to  which  the  tax  was  to  be  applied,  as  required  by  the 
Constitution,  but  the  court  held  otherwise,  and  declared  the 
act  valid.  An  appeal  was  taken  to  the  Court  of  Appeals  of 
New  York,  which  affirmed  the  judgment  of  the  Supreme  Court. 
Id.,  17  N.  Y.  235.  ^ 

It  was  again  before  the  Supreme  Court  of  New  York  in  the 
case  of  People  v.  National  Fire  Insurance  Co.^  27  Hun,  188, 
where  the  act  specified  that  the  taxes  ''shall  be  applicable  to 
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the  payment  of  the  ordinary  and  cu  rrent  expenses  cf  the  State. ' ' 
It  was  held  that  this  sufficiently  stated  the  object  of  tte  tax. 

These  decisions  show  that  under  a  reasonable  and  fair  inter- 
pretation of  this  provision  of  the  Constitution  it  is  sufficient 
to  indicate  generally  the  purpose  to  which  the  tax  is  to  be 
applied;  otherwise  it  would  be  necessary,  after  having  stated 
the  tax,  and  the  fund  to  which,  when  collected  and  paid  into 
the  treasury,  it  is  to  be  credited,  to  go  further,  and  specify 
the  persons  to  whom,  and  the  purposes  for  which,  it  should 
be  disbursed.  It  'vas  well  said  by  the  court,  in  one  of  the 
cases  cited  above,  that  if  this  were  necessary,  * 'every  tax  bill 
would  then  be  an  appropriation  bill  also" — a  requirement  that 
would  be  of  infinite  embarrassment  to  the  Government,  and 
practically  deprive  the  legislature  of  all  power  to  raise  money 
by  taxation. 

Every  law  enacted  by  the  legislature  is  presumed  to  be  in 
conformity  with  the  Constitution,  until  the  contrary  is  shown, 
and  it  devolves  on  him  who  alleges  its  invalidity  to  show  it. 
It  is  a  grave  responsibility  for  a  court  or  judge  to  pronounce 
a  solemn  and  deliberate  act  of  the  sovereign  law-making  power 
unconstitutional  and  void.  It  should  never  be  done  in  a 
doubtful  case,  and  especially  where  no  great  principle  of 
liberty  or  the  security  of  property  ''enshrined  in  the  Consti- 
tution of  the  United  States  and  repeated  in  that  of  the  State" 
is  involved,  but  only  some  rule  of  legislative  action.  When 
it  is  done,  the  conflict  between  the  Constitution  and  the  law 
must  be  clear  and  palpable.  To  doubt  is  to  affirm  the  validity 
of  the  law.  The  statute,  which  has  been  assailed  on  so  many 
constitutional  grounds,  is  not,  at  least  to  our  minds,  in  plain 
and  palpable  conflict  with  the  Constitution. 

The  result  is,  that  the  judgment  of  the  County  Court  of 
Gloucester  county  must  be  reversed  and  annulled,  and  the  de- 
murrer to  the  indictment  overruled. 


Keyersbd. 
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Benton  v.  Commonwealth. 

March  28,  1895. 

Absent,  Keith,  P.,*  and  Buchanan,  J. 

1.  Cbiminal  Law — Discharge  from  Prosecution — New  Trial. — A  prisoner  is 

not  entitled  to  be  discharged  from  prosecution  for  an  offence  noierely 
because  a  new  trial  has  been  granted  him  on  the  ground  that  his  case 
had  been  erroneously  continued  at  one  term  of  a  county  court  on  the 
motion  of  the  commonwealth,  against  his  protest. 

2.  Criminal  Law— '' Speedy  Trial''— Section  4047  of  the  Code.—WhAt  is 

meant  by  the  **  speedy  trial '  *  guaranteed  by  the  Constitution,  and  what 
is  the  delay  in  the  trial  of  one  charged  with  felony,  which  shall  forever 
discharge  him  from  prosecution,  are  sufficiently  interpreted  by  sec.  4047 
of  the  Code,  and  this  interpretation  has  been  repeatedly  sanctioned. 

3.  Criminal    Procedure — New    Trial — Former   Jeopardy  —  Waiver — Indicia 

merU — Two  Offences  in  One  Count. — When  an  accused  is  convicted  of  an 
offence  and  applies  for  and  obtains  a  new  trial,  he  thereby  waives  his 
former  jeopardy  and  subjects  himself  to  further  trial.  And  where 
more  than  one  offence  is  distinctly  or  substantially  charged  in  one  count 
of  an  indictment,  and  there  has  been  a  verdict  of  conviction  thereon, 
which  has  been  set  aside,  and  a  new  trial  awarded,  on  such  new  trial 
the  accused  shall  remain  liable  to  be  convicted  of  any  offence  charged 
in  the  indictment  for  which  there  is  no  severer  penalty  than  for  the 
offence  of  which  he  was  convicted. 

4.  Criminal  IjAW — Housebreaking — Grand  Larceny — Distinct  Offences  in  One 

Count — Effect  of  Conviction  Submitted  to. ^Housebreaking  with  intent  to 
commit  larceny,  and  grand  larceny,  are  distinct  offences,  and  to  each 
is  affixed  its  own  penalty,  but  they  may  be,  and  often  are,  one  con- 
tinued act,  and  may  be  charged  in  the  same  count  of  an  indictment. 
Upon  such  count  the  accused  may  be  found  guilty  of  either  or  both 
offences,  but  there  can  be  only  one  penalty  imposed.  If  it  is  desired  to 
punish  for  both  offences,  in  a  case  of  this  kind,  a  separate  count  for 

*  Judge  Keith  had  refused  the  writ  of  error  in  the  Circuit  Court. 
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larceny  most  be  inserted  in  the  indictment.  If  there  is  a  conviction 
generally,  or  of  the  grand  larceny  only,  apd  it  is  submitted  to,  in  either 
case,  this  is  a  bar  to  further  prosecution. 

6.  Criminal  Law — ^^Higher  Offence  " — Case  at  Bar. — As  a  general  rule,  what 
is  a  "higher  offence  "  within  the  meaning  of  sec.  4040  of  the  Code  is  to 
be  determined  by  the  maximum  of  the  penalty  affixed  to  the  offence. 
Applying  this  rule  to  the  case  at  bar,  housebreaking  in  che  night  time 
with  intent  to  commit  larceny,  and  grand  larceny,  are  of  equal  degree, 
and  a  conviction  of  either,  when  set  aside  at  the  instance  of  the  accused, 
is  a  waiver  of  his  jeopardy  as  to  both,  and  upon  a  new  trial  he  may  be 
pht  upon  trial  upon  the  whole  indictment  in  which  both  are  charged. 

6.  Criminal  Procedure — Indictinent — Varying  Counts. — It  is  entirely  per- 
missible to  describe  the  offence  committed  in  various  ways  in  separate 
counts  of  the  same  indictment,  so  as  to  meet  the  evidence  as  it  may  be 
adduced  on  the  trial,  and  an  indictment  is  not  bad  on  demurrer,  which 
in  one  count  charges  the  accused  with  breaking  and  entering  a  house  in 
the  night  time,  and  in  another  with  entering  without  breaking. 

7.. Criminal  Law — ^* Meat-house"  a  *^ store-house.^* — A  ** meat-house  *'  is  a 
"store-house*'  within  the  meaning  of  sections  3705  and  3706  of  the 
Code,  as  amended  by  an  act  approved  February  12,  1894  (Acts  1893 -*94, 
chap.  217,  p.  228). 

8.  Criminal  Procedure — Felony — Presence  of  Prisoner — Continuarice. — If  it 
is  necessary  that  one  indicted  for  felony  shall  be  personally  present 
when  a  motion  is  made  by  his  counsel  for  a  continuance  of  his  cause, 
and  that  the  record  shall  show  that ;  yet,  if  anything  appears  in  the 
record  from  which  his  presence  must  be  necessarily  infen-ed,  it  is  all 
that  the  law  requires;  and  the  fact  that  he  appears  by  counsel  does 
not  show  that  he  was  not  personally  present  in  court. 

Error  to  a  judgment  of  the  Circuit  Court  of  Fauquier  county 
rendered  December  14,  1894,  aflBrming  the  judgment  of  the 
County  Court  of  said  county  rendered  October  4,  1894, 
whereby  the  plaintiff  in  error  was  sentenced  to  confinement 
in  the  penitentiary  for  three  years  and  six  months. 

Affirmed, 

The  oflfence  for  which  the  plaintiff  in  error  was  indicted 
was  committed  March  17,  1891,  and  he  has  been  four  times 
tried  and  convicted.     The  offence  was  committed  in  Loudoun 
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county,  and  the  plaintiff  in  error  was  indicted  in  the  County 
Court  of  that  county  August  8,  1892.  At  September  term, 
1892,  he  was  tried  and  convicted  by  said  County  Court,  and 
sentenced  to  the  penitentiary  for  two  years  and  six  months. 
The  judgment  on  this  trial  was  reversed  by  the  Circuit  Court 
of  Loudoun  county,  but  the  record  does  not  disclose  on  what 
ground.  He  was  again  tried  by  the  County  Court  of  Loudoun 
county  at  its  November  term,  1892,  and  found  guilty  ''as 
charged,"  and  his  term  of  imprisonment  in  the  penitentiary 
fixed  at  two  years.  The  judgment  was  set  aside  by  this  court 
because  improper  evidence  was  admitted  against  him  on  the 
trial.  Bentori^s  case^  89  Va.  570.  He  was  again  tried  in  said 
County  Court  at  its  March  term,  1893,  found  guilty  of  ''grand 
larceny,"  and  sentenced  to  the  penitentiary  for  two  years  and 
six  months.  The  verdict  and  judgment  was  set  aside  by  this 
court  solely  on  the  ground  that  the  trial  was  had  at  the  March 
term,  1893,  of  the  said  County  Court,  when  it  should  have 
been  at  the  February  term,  1893,  of  said  County  Court,  when 
the  defendant  was  ready  and  anxious  for  a  trial.  But  the 
order  of  reversal  ordered  a  new  trial  to  be  had.  Benton  v. 
Commonwealth^  90  Va.  328. 

After  the  case  was  remanded  it  was  removed  to  the  County 
Court  of  Fauquier  county,  where  the  new  trial  was  had  on 
October  4,  1894,  and  the  plaintiff  in  error  was  again  tried, 
found  guilty  "as  charged,"  and  sentenced  to  the  penitentiary 
for  three  years  and  six  months.  The  Circuit  Court  of  Fau- 
quier county  by  its  judgment  rendered  on  the  14th  day  of 
December,  1894,  reversed  the  judgment  of  the  County  Court 
of  Fauquier  county  of  October  4,  1894,  and  ordered  a  new 
trial,  but  afterwards,  during  the  same  term  of  the  court,  on 
December  20,  1894,  annulled  its  order  of  December  14,  1894, 
and  entered  up  judgment  affirming  the  judgment  of  the 
County  Court  rendered  October  4,  1894.     The  present  writ 


Digitized  by  VjQOQlC 


Va.]  Benton's  Case.  785 

Opinion. 

of  error  is  prosecuted  to  review  the  proceedings  had  on  this 
last  trial. 

The  opinion  states  the  case. 

Jno,  M.  Orr  and  Garrett  dk  Garrett^  for  the  plaintiff  in 
error. 

Attorney 'General  R.  Taylor  Scott^  for  the  Commonwealth. 

RiELY,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  D.  W.  Benton,  was  jointly  indicted 
with  others  in  the  County  Court  of  Loudoun  county  at  its 
August  term,  1892,  under  section  3706  of  the  Code,  for  house- 
breaking in  the  night  time  with  intent  to  commit  larceny. 
He  was  convicted  upon  the  indictment,  and  upon  a  writ  of 
error  to  this  court  a  new  trial  was  awarded  him,  on  the 
ground  that  improper  testimony  had  been  admitted  against 
him  by  the  trial  court.  Benton  v.  ComTnonwealth^  89  Va. 
570.  He  was  again  convicted,  and  a  new  trial  was  again 
granted  him  by  this  court,  because  the  case  had  been  erron- 
eously continued  at  one  term  for  the  Commonwealth  against 
his  protest.     Benton  v.  Commonwealth^  90  Va.  328. 

When  the  case  went  back  the  second  time  for  a  new  trial, 
it  was  removed  to  the  County  Court  of  Fauquier  county,  in 
which,  at  its  September  term,  1894,  a  general  verdict  of 
guilty  was  found  against  him  upon  the  indictment,  and  his 
punishment  fixed  by  the  jury  at  confinement  in  the  peniten- 
tiary for  three  years  and  six  months.  Judgment  was  entered 
upon  the  verdict,  and  upon  a  writ  of  error  to  the  Circuit 
Court  the  same  was  affirmed. 

Upon  the  calling  of  the  case  at  the  May  term,  1894,  of  the 
said  court,  the  prisoner  moved  the  court  to  dismiss  the  prose- 
cution against  him  and  discharge  him  from  custody,  upon  the 
Vol.  xci — 99 
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ground  that  this  court  had  decided,  that  by  the  erroneous 
continuance  by  the  County  Court  of  his  case  for  the  Common- 
wealth at  its  February  term,  1893,  he  had  been  denied  the 
*' speedy  trial"  guaranteed  to  him  by  the  Constitution,  and 
for  that  reason  had  reversed  the  judgment  entered  against 
him  at  the  following  March  term;  and  that  therefore  he  could 
not  be  further  prosecuted  for  the  offence  charged  against  him. 
The  court  refused  to  discharge  him,  and  in  this  there  was  no 
error.  In  reversing  the  judgment  this  court  simply  awarded 
the  prisoner  a  new  trial.  That  was  the  full  extent  of  the  de- 
cision, as  the  records  of  this  court  show.  The  court  did  not 
decide  that  for  such  error  the  prisoner  should  be  dischai^ed 
from  prosecution,  and  could  not  have  intended  that  such 
should  be  the  effect  of  such  reversal. 

"What  is  meant  by  the  ''speedy  trial"  guaranteed  by  the 
Constitution  of  Virginia,  and  what  is  the  delay  in  the  trial  of 
one  charged  with  felony  that  shall  forever  discharge  him  from 
prosecution,  has  been  construed  and  interpreted  by  the  legis- 
lature in  the  enactment  of  a  statute,  that  ''every  person 
against  whom  an  indictment  is  found  charging  a  felony,  and 
held  ir  any  court  for  trial,  shall  be  forever  discharged  from 
prosecution  for  the  offence,  if  there  be  three  regular  terms  of 
the  Circuit,  or  four  of  the  County,  Corporation,  or  Hustings 
court,  in  which  the  case  is  pending,  after  he  is  so  held  with- 
out a  trial,"  unless  the  failure  to  try  was  due  to  certain  causes 
mentioned  in  the  statute.  Section  4047,  Code  of  Virginia. 
This,  or  a  similar  provision,  has  long  been  a  part  of  the 
statute  law  of  the  State  (Revised  Code  of  1819,  Vol.  1,  chap. 
169,  sec.  28;  and  Code  of  1849,  chap.  208,  sec.  36),  and  this 
legislative  interpretation  of  the  Constitution  has  more  than 
once  received  the  sanction  of  this  court.  Adcock'^8  case^  8 
Gratt.  661 ;  Brown  v.  Eppes^  ante,  p.  726 ;  and  Nicholas  v. 
Com.^  ante,  p.  741. 

The  case  was  then  continued  on  the  motion  of  the  prisoner 
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from  time  to  time  until  the  September  term  of  the  court. 
At  this  term  he  obtained  leave  of  the  court  to  withdraw  his 
plea  of  not  guilty,  and  in  lieu  thereof  offered  two  pleas  in  bar 
of  the  prosecution  against  him,  though  styled  pleas  in  abate- 
ment. They  were  demurred  to  by  the  attorney  for  the  Com- 
monwealth. The  court  sustained  the  demurrer,  and  rejected 
the  pleas.  They  involve  the  same  principle  of  defence,  and 
may  be  considered  together. 

The  first  plea  sets  forth  that,  at  the  March  term,  1893,  of 
the  County  Court  of  Loudoun  county,  he  was  convicted  on 
the  indictment,  and  the  following  verdict  rendered  by  the 
jury:  *' We,  the  jury,  find  the  prisoner,  D.  W.  Benton,  guilty 
of  grand  larceny  as  charged  in  the  within  indictment,  and  fix 
his  punishment  at  two  years'  confinement  in  the.penitentiary," 
upon  which  verdict  judgment  was  entered  against  him,  but 
that  it  was  afterwards  reversed  by  this  court  and  a  new  trial 
granted  him. 

The  second  plea  sets  forth  that  he  was  convicted  at  the 
November  term,  1892,  of  the  said  court,  and  the  following 
verdict  rendered  by  the  jury:  ^'We,  the  jury,  find  the  defen- 
dant, D.  W.  Benton,  guilty  as  cha/rged  in  the  within  indict- 
ment^ and  fix  his  punishment  at  two  years'  confinement  in  the 
penitentiary;"  that  judgment  was  entered  thereon  against 
him;  and  that  such  judgment  was  afterwards  reversed  by 
this  court  and  a  new  trial  awarded  him. 

It  :vas  contended  and  ably  argued  by  his  counsel  that,  the 
prisoner  having  been  convicted  at  the  March  term,  1893,  of 
grand  larceny  only^  and  the  verdict  being  silent  as  to  the 
charge  of  housebreaking  with  intent  to  commit  larceny,  he 
was  thereby,  in  effect,  acquitted  of  the  oflfence  of  housebreak- 
ing with  intent  to  commit  larceny ;  and  that  the  verdict  at 
the  November  term,  1892,  being  general  and  silent  as  to  the 
larceny  charged,  it  was  a  verdict  for  housebreaking  with  in- 
tent to  commit  larceny  only^  and,  in  effect,  an  acquittal  of  the 
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charge  of  larceny;  and*  consequently,  that  he  had  been  ac- 
quitted of  both  the  felonies  charged  and  was  not  liable  to  be 
again  put  upon  trial  for  either  of  the  said  offences,  although  at 
no  time  had  a  verdict  of '  *  not  guilty' '  been  rendered  in  his  favor, 
but  he  had  been  convicted  at  separate  times,  and  by  different 
juries,  of  each  of  said  oflEences. 

These  pleas  present  the  important  inquiry:  Upon  what 
charge  or  for  what  offence  may  an  accused  be  tried,  who  has 
been  convicted  upon  a  single  count,  wherein  more  than  one 
offence  is  distinctly  or  substantially  charged,  where  the  ver- 
dict of  conviction  has  been  set  aside  and  a  new  trial  granted 
him? 

The  indictment  in  the  case  at  bar  contained  only  two  counts. 

The  first  was  for  breaking  and  entering  in  the  night  time 
the  meat  house  of  Mary  Neville  with  intent  to  steal  the  goods 
and  chattels  of  Robert  Neville;  and  the  second,  for  entering 
the  said  he  use  in  the  night  time  without  breakiig  with  the 
intent  aforesaid.  Each  count  also  charged  the  actual  larceny 
of  a  quantity  of  meat  of  Robert  Neville  in  the  said  house  of 
the  value  of  $50.  There  was  no  separate  count  for  the  lar- 
ceny. 

Hou8ebr3aking  with  the  intent  to  commit  larceny,  and  grand 
larceny  are  distinct  offences  under  the  law,  and  to  each  is 
aflixed  its  own  penalty,  but  they  may  be  and  often  are  one 
continued  act,  and  may  be  charged  in  the  same  count  of  an 
indictment.  Upon  such  count  the  accused  may  be  found 
guilty  of  either  of  the  offences,  but  there  can  be  only  one 
penalty  imposed.  Com.  v.  Uope^  22  Pick.  1;  Josslyn  v. 
Com.,  6  Metcalf,  236;  and  Bish.  on  Cr.  Pr.  Vol.  2,  sec.  14:4. 
If  it  is  desired  to  punish  for  both  offences  in  a  case  of  this 
kind,  there  must  be  inserted  in  the  indictment  a  separate  count 
for  the  larceny,  as  was  done  in  Speer^s  case,  17  Gratt.  570. 
An  acquittal,  where  there  is  but  one  count,  is  a  bar  to  prose- 
cution for  all  offences  therein  charged.     If  there  is  a  convic- 
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tion  generally,  and  it  is  snbroitted  to,  this  is  also  a  bar  to 
all  such  offences.  If  there  is  a  conviction  for  larceny  only, 
and  it  is  submitted  to,  this  too  is  a  bar  to  further  prosecution 
for  all  the  offences  charged.  It  is  when  the  conviction  is  not 
submitted  to,  but  a  new  trial  is  granted,  that  the  difficulty 
arises. 

When  an  accused  is  convicted  of  an  offence,  and  applies  for 
and  obtains  a  new  trial,  he  thereby  waives  his  former  jeopardy 
and  subjects  himself  to  further  trial.  As  a  general  principle, 
this  cannot  be  questioned.  But  to  what  extent  does  his 
waiver  go  ?  Where  two  distinct  felonies  are  charged  in  the 
same  count  of  an  indictment,  as  here,  is  it  limited  to  such 
one  of  the  offences  charged  as  to  which  he  was  convicted,  or 
does  it  extend  to  the  whole  indictment  and  to  both  the  felonies 
charged  ? 

Prior  to  the  decision  of  Stua/rfa  case^  28  Gratt.  950,  the 
question  here  involved  had  not  been  the  subject  of  legislation 
in  Virginia,  but  the  General  Assembly,  in  the  revision  of  the 
criminal  laws  soon  thereafter,  with  the  manifest  purpose  of 
changing  the  rule  laid  down  in  that  case,  added  to  section 
36,  of  chapter  208,  of  the  Code  of  1849,  the  following: 
**But  if  the  verdict  be  set  aside  on  the  motion  of  the  accused, 
and  a  new  trial  awarded,  on  such  new  trial  the  accused  shall 
be  tried  and  such  verdict  may  be  found  and  sentence  pro- 
nounced as  if  a  former  verdict  had  not  been  found."  Acts 
1877-78,  chapter  311,  p.  279.  While  that  act  was  in  force, 
William  Briggs,  was  indicted  in  the  County  Court  of  Culpeper 
county  for  murder,  and  convicted  of  murder  of  the  second 
degree.  Upon  a  wric  of  error  to  the  Circuit  Court  of  that 
county,  the  verdict  was  set  aside  and  a  new  trial  awarded. 
When  the  case  came  on  to  be  tried  anew,  he  offered  a  plea, 
in  substance,  that  by  the  verdict  on  the  former  trial  he  had 
been  acquitted  of  murder  of  the  first  degree,  and  could  not 
be  again  tried  for  that  offence.     The  court  rejected  the  plea, 
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and  on  the  trial  he  moved  the  court  to  instruct  the  jury  to 
the  same  effect,  which  the  court  refused  to  do.  The  case 
came  before  this  court  upon  a  writ  of  error  which  brought  in 
review  the  statute  aforesaid,  and  it  was  sustained  as  constitu- 
tional.    Briggs  v.  Commonwealth^  82  Va.  554. 

In  the  general  revision  of  the  civil  and  criminal  laws  made 
by  the  Code  of  1887,  the  rule  prescribed  by  the  act  of 
1877-8,  was  modified,  and  this  provision,  "if  the  verdict  be 
set  aside,  and  a  neAv  trial  granted  the  accused,  he  shall  not 
be  tried  for  any  higher  oflfence  than  that  of  which  he  was 
convicted  on  the  last  trial,"  was  enacted  in  its  stead.  Sec. 
4040,  Code  of  1887.  This  statute  has  now  to  be  construed 
in  respect  to  the  case  at  bar.  Any  question  as  to  its  validity 
is  settled  by  the  authority  of  Briggs  v.  6i>m.,  cited  above. 

What  is  meant  by  "higher  offence"  than  that  of  which 
he  was  convicted  at  the  last  trial?  What  is  to  be  the  line  of 
demarcation  between  offences  so  as  to  determine  the  offence 
or  offences,  of  which  the  accused  may  be  tried  where  a  new 
trial  is  awarded  ?  All  offences  are  divided  by  law  into  two 
classes,  felonies  and  misdemeanors.  Between  them,  there  is 
no  trouble  in  applying  the  statute.  It  is  between  the  various 
felonies  themselves  as  a  class  that  the  difSculty  arises  in  apply- 
ing the  rule  of  the  statute.  It  is  not  easy  in  construing  the 
statute  to  lay  down  an  inflexible  rule  that  will  apply  to  all 
cases.  As  a  general  rule,  however,  it  is  to  be  determined  by 
the  maximum  of  the  penalty  aiHxed  to  the  offence.  Into 
some  offence,  some  other  element,  besides  the  measure  of  the 
penalty,  may  perhaps  enter  and  affect  the  distinction.  If  so, 
such  case  will  be  dealt  with  when  it  arises.  The  obvious  in- 
tent of  the  statute  is  that  the  accused  person  should  not,  on 
a  new  trial,  be  subject  to  the  risk  of  greater  punishment  than 
that  with  which  the  offence  of  which  he  was  convicted  on  his 
last  trial  was  punishable,  but  that  he  should  remain  liable  to 
be  convicted  of  any  offence  charged  in  the  indictment  for  which 
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there  was  no  severer  penalty  than  for  the  offence  of  which  he 
was  convicted. 

As  a  general  rule  then,  the  maximum  of  punishment  must 
determine  whether  offences,  when  compared  with  each  other, 
are  of  higher,  lower,  or  of  equal  degree.  The  legislature,  in 
passing  the  statute,  had  in  mind  no  doubt  such  offences  as 
murder,  malicious  shooting,  &c. ,  with  intent  to  maim,  &c. , 
robbery,  larceny,  and  the  like,  in  which  the  grades  of  the 
offence  are  very  distinct.  Thus  on  an  indictment  for  mur- 
der, the  accused  may  be  convicted  of  murder  of  the  first  de- 
gree, murder  of  the  second  degree,  voluntary  manslaughter, 
or  involuntary  mac  slaughter.  And  the  legislature  intended 
by  the  statute  that  a  person  indicted  for  murder  And  convicted 
of  murder  of  the  second  degree  should  not*  if  granted  a  new 
trial,  be  again  liable  to  conviction  for  murder  of  the  first  de- 
gree, for  which  death  is  the  penalty,  while  the  maximum 
punishment  for  murder  of  the  second  degree  is  con6nement 
in  the  penitentiary  for  eighteen  years;  or,  if  convicted  of 
volimtary  manslaughter,  for  which  the  maximum  punishment 
is  confinement  for  five  years  in  the  penitentiary,  should  not 
again  be  put  upon  trial  for  either  murder  of  the  first  or  second 
degree;  and  that  a  person  prosecuted  foi  malicious  shooting 
with  intent  to  maim,  &c.,  (under  section  3671  of  the  Code), 
for  which  the  highest  punishment  is  confinement  for  ten  years 
in  the  penitentiary,  and  convicted  of  unlawful  shooting  with 
such  intent,  for  which  the  highest  punishment  is  confinement 
for  five  years  in  the  penitentiary,  should  not  01  a  new  trial  be 
again  tried  for  the  higher  offence  of  malicious  shooting  with  the 
intent  aforesaid,  because  that  is  higher,  as  measured  by  the 
severity  of  the  penalty,  than  the  offence  of  unlawful  shooting 
with  such  intent;  and  that  one  indicted  fcr  grand  larceny  and 
convicted  of  petit  laiceny,  if  awarded  a  new  trial,  should  not 
be  again  tried  for  grand  larceny,  for  which  the  maximum 
penalty  is  ten  years'  confinement  in  the  penitentiary,  while 
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petit  larceny  is  only  a  misdemeanor  and  punishable  by  con- 
*  finement  in  jail,  or  by  a  fine,  or  by  both.  Other  fllostrations 
of  criminal  offences  readily  suggest  themselves.  Applying 
this  rule  to  the  case  at  bar,  it  wiU  be  seen  that  the  offence  of 
housebreaking  in  the  night  time  with  intent  to  commit  lar- 
ceny, and  grand  larceny  are  of  equal  degree.  Both  are  felo- 
nies, and  each  is  punishahle  with  confinement  for  ten  years 
in  the  penitentiary.  That  is  the  maximum  punishment  pre- 
scribed for  each  of  said  offences.  The  plaintiff  in  error  was 
convicted  on  one  trial  for  the  offence  of  housebreaking  with 
intent  to  commit  larceny,  and  on  the  other  for  grand  larceny, 
but  both  being  of  equal  degree,  upon  applying  for  and  obtain- 
ing a  new  trial  on  each  occasion,  he  waived  his  jeopardy  as 
to  both,  both  being  charged  in  the  same  count,  and  he  was 
rightly  put  upon  trial  upon  the  whole  indictment.  The  trial 
court,  therefore,  committed  no  error  in  sustaining  the  de- 
murrer to  the  pleas  and  rejecting  them. 

His  pleas  being  rejected  by  the  court,  he  thereupon  de- 
murred to  the  indictment.  The  first  grormd  of  demurrer 
was  based  on  the  objection  that  its  two  counts  were  repug- 
nant to  each  other,  because  the  fitst  count  chargea  the  accused 
with  breaking  omd  entering  the  meathouse  of  Mary  NevUle, 
and  the  second  count  charged  him  with  entering  it  vyithout 
breaking.  The  two  counts  are  in  the  usual  and  approved 
form  for  the  offence  charged  and  the  same  ^hich  it  is  the  con- 
stant practice  to  join  in  one  indictment.  It  is  entirely  per- 
missible to  describe  the  offence  committed  in  various  ways  in 
separate  counts  of  the  same  indictment,  so  as  to  meet  the  evi- 
dence as  it  may  be  adduced  on  the  trial.  Bishop  on  Crim. 
Pro.  Vol.  1,  sees.  446  and  449;  .Dowdy  v.  Commonwealth,  9 
Gratt.  727;  and  Smith  v.  Commonwealth^  21  Gratt.  809. 

The  other  ground  of  demurrer  was  that  the  indictment  did 
not  charge  the  breaking  and  entering,  or  the  entering  with- 
out breaking,  with  intent  to  commit  larceny,  any  house  speci- 
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fied  in  the  statute  since  its  amendment.  The  statute  before 
it  was  amended,  after  specifying  certain  houses,  as  ''shop, ' 
office,  storehouse,  warehouse,  and  bankinghonse,^'  used  the 
words  ''or  other  house,"  (sections  3705  and  3706  of  the  Code), 
but  in  the  amendment,  (Acts  1 893-' 94,  page  228)  the  words 
"or  other  house"  were  omitted.  It  was,  therefore,  claimed 
that  meathouse  is  not  embraced  within  the  description  of  any 
of  the  houses  specified,  and  that  the  breaking  or  entering 
such  house  with  the  intent  to  commit  larceny  is  not  now  a 
criminal  offence.  The  word  ''storehouse"  remains  in  the 
statute  as  amended  and  is  defined  to  be  "a  building  for  keep- 
ing goods  of  any  kind,  especially  provisions. ' '  A  meathouse, 
as  popularly  understood,  is  a  building  in  which  meat  is  stored 
and  kept.  It  is  by  its  very  definition  a  storehouse  and  syn- 
onymous with  it.  And  while  it  is  bettei,  as  has  frequently 
been  said  by  this  court,  to  describe  an  offence  in  the  very 
words  of  the  statute,  yet  it  will  be  sufficient  to  do  so  in  any 
other  words  that  are  synonymous,  and  which  plainly  bring 
the  case  within  the  statute,  except  where  certain  technical 
words  are  necessary  to  be  used  in  an  indictment  in  charging 
particular  offences.  HoweVs  case^  5  Gratt.  664;  Young^s 
case,  15  Gratt.  664;  Taylor's  case,  20  Gratt.  825;  and  DvU's 
cassj  25  Gratt.  965.  The  demurrer  to  the  indictment  was 
therefore  properly  overruled. 

The  prisoner  was  then  rearraigned,  pleaded  not  guilty,  and 
was  put  upon  his  trial.  Exception  was  taken  by  him  to  the 
charge  given  by  the  court  to  the  jury,  and  it  is  the  subject 
of  the  fifth  bill  of  exception.  The  basis  of  this  exception  is 
the  same  as  that  on  which  the  two  pleas  disposed  of  above 
were  foimded,  and  it  is  also  that  of  the  several  bills  of  excep- 
tion taken  to  the  admission  of  certain  evidence  on  the  trial. 

This  ground  of  defence  having  been  disposed  of  adversely 
to  the  prisoner  in  the  consideration  of  the  pleas,  these  excep- 
tions fall  with  it,  and  need  not  be  further  noticed. 
Vol.  xoi— 100 
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The  last  assignment  of  error  to  be  noticed  is  the  claim  that 
the  record  does  not  show  that  the  prisoner  was  personally- 
present  in  court  when  his  case  was  continued  on  the  24th  day 
of  September,  1894,  to  a  later  day  of  that  term  of  the  court. 
The  statement  of  the  record,  which  is  relied  on  for  this  claim 
of  error,  is  as  follows:  ''Case  called  and  continued  for  defen- 
dant, by  counsel,  until  Monday  next,  1st  Octo.  1894."  But 
this  is  not  .all  that  the  lecoid  discloses.  On  the  same  day, 
and  immediately  following  the  above,  is  the  statement  that 
"on  motion  of  the  defendcmt  rules  was  awarded  him  against" 
certain  named  persons  (who  were  no  doubt  his  witnesses)  to 
show  cause  why  they  should  not  be  fined  for  their  failure  to 
appear  that  day  before  the  court  in  obedience  to  summons 
previously  executed  on  them.  The  order  of  the  court  is  ap- 
parently all  one,  and  made  at  the  same  time,  and  the  neces- 
sary inference  from  it  is  that  the  prisoner  was  personally 
present  in  court  when  the  motion  was  made  by  his  counsel 
and  the  case  continued.  Arf  was  said  by  the  court  in  Law- 
rence* s  case,  30  Gratt.  851:  "He  had  a  right,  of  course,  to 
appear  by  attorney,  and  the  fact  that  he  so  appeared  does  not 
show  that  he  was  not  then  personally  present  in  court,  and 
if  it  otherwise  appears  from  the  record  that  he  was  then  per- 
sonally present,  it  will  be  sufficient."  The  whole  record  may 
be  looked  to,  and  if  anything  appears  in  it  from  which  his 
presence  must  be  necessarily  inferred,  it  is  all  that  the  law 
requires.  La/u>rence^s  case,  supra;  Sperrips  case,  9  Leigh, 
623;  Cluverius^  case,  81  Ya.  787;  Bishop  on  Cr.  Prao.  Vol. 
1,  sec.  1353.  So,  if  it  were  conceded,  which  we  do  not,  that 
it  is  necessary  that  one  indicted  for  a  felony  should  be  per- 
sonally present  in  court  when  a  motion  is  made  by  his  coun- 
sel for  a  continuance  of  the  case,  and  that  the  record  should 
show  this,  the  record  here,  if  it  does  not  expressly  affirm  the 
fact  of  the  personal  presence  in  court  of  the  accused  when  his 
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case  was  continued,  clearly  negatives  the  claim  that  he  was 
not  present;  and  this  assignment  of  error  is  not  sustained. 

We  find  no  error  in  the  judgment  of  the  Circuit  Court  of 
Fauquier  county,  and  it  must  be  affirmed. 

Affirmed. 
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John  Weatherman  v.  Commonwealth. 
June  20,  1895. 

1.  Court  Orders — Authentication — Section  SI  14  of  the  Code. — All  of  the  pro- 

ceedings had  and  orders  made  during  the  term  of  a  oourt,  which  are 
spread  on  the  record  and  which  precede  the  signature  of  the  judge, 
are  thereby  sufficiently  authenticated.  And  if  only  the  orders  of  the 
last  day  of  the  term  are  signed  this  is  sufficient  authentication  of  all  the 
orders  of  the  term,  though  the  reasonable  inference  from  section  3114 
of  the  Code  is  that  the  orders  of  each  day  should  be  separately  signed ; 
and  there  should  be  no  laxity  in  this  respect,  but  the  intention  of  the 
statute  should  be  rigorously  observed. 

2.  Court  Orders — Entries  nunc  pro  tunc — When  mode.— In  proper  cases,  to 

further  the  ends  of  justice,  courts  may  make  entries  of  judgments  and 
orders  nunc  pro  tunc  in  either  civil  or  criminal  cases,  and  the  time  within 
which  this  may  be  done  is  not  limited.  If  the  entry  is  one  which  the 
judge  may  be  compelled,  by  maTidamus,  to  make,  he  may  make  it  of 
his  own  motion. 

3.  Criminal  Procedure — Signing  Orders — Presence  of  Accused. — Signing  the 

orders  is  no  step  in  the  prosecution  of  a  criminal,  and  no  part  of  the  trial, 
but  is  simply  the  authentication  of  what  has  been  done,  and  where  the 
record  shows  that  the  accused  was  present  when  the  proceedings  were 
had,  he  need  not  be  present  when  the  orders  are  signed. 

Error  to  a  judgment  of  the  Circuit  Court  of  Carroll  county, 
rendered  on  the  28th  day  of  April,  1892,  whereby  the  plain- 
tiff in  error  was  sentenced  to  be  hanged. 

Affirmed. 

The  opinion  states  the  case. 

W.  D,  Tomkins  and  John  N.  Ojpie^  for  the  plaintiff  in  error. 
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AUomey-Oeneral  li,  Taylor  ScoUj  for  the  Comin  on  wealth. 
RiELY,  J.,  delivered  the  opiaion  of  the  court. 

This  case  is  before  us  upon  a  rehearing,  which  was  granted 
upon  an  assignment  of  error  that  was  not  passed  upon  in  the 
opinion  of  the  court  delivered  at  the  June  term,  1894. 

We  concur  in  the  opinion  of  the  court,  delivered  by  Judge 
Lacy  upon  the  former  hearing,  which  affirmed  the  judgment 
of  the  pircuit  Court ;  and  it  is  only  necessary,  therefore,  to 
pass  upon  the  single  error  assigned  in  the  petition  for  a  re- 
hearing. 

It  appears  that  the  judge  of  the  Ciicuit  Court  omitted  to 
sign  during  the  term  the  orders  of  the  court  of  the  day  on 
which  the  jury  returned  their  verdict  of  guilty  against  the 
accused,  and  this  is  the  ground  of  error  on  which  the  petition 
for  the  rehearing  is  based. 

It  appears  from  the  record  that  all  the  steps  taken  and  pro- 
ceedings had  in  the  trial  of  the  accused  on  that  day,  as  well 
as  on  the  other  days  during  which  the  trial  progressed,  are 
wholly  regular  and  in  due  form,  and  the  only  irregularity  is 
the  omission  of  the  judge  to  affix  his  signature  to  the  record 
of  that  day's  proceedings.  Is  this  an  error  for  which  the  judg- 
ment of  the  Circuit  Court  should  be  reversed  ?  Section  3114 
of  the  Code  is  as  follows : 

"  The  proceedings  of  every  court  shall  be  entered  in  a  book,  and  read  in 
open  court  by  the  clerk  thereof.  The  proceedings  of  each  day  shall  be 
drawn  up  at  large  and  read  during  that  term,  except  those  of  the  last  day  of 
a  term,  which  shall  be  drawn  up  and  read  the  same  day.  After  being  cor- 
rected, where  it  is  necessary,  the  record  shall  be  signed  by  the  presiding 
judge." 

The  statute  does  not  in  express  terms  prescribe  that  the 
orders  of  each  day  of  a  term  of  the  court  shall  be  separately 
signed,  but  that  is  the  reasonable  inference  to  be  deduced 
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from  its  language;  and  this  is  the  general  practice  of  the 
courts.  The  orders  and  proceedings  of  each  day  in  a  <^se 
are  entered  by  the  clerk  in  the  order  book  under  the  di- 
rection of  the  court.  These  entries  constitute  the  evi- 
dence of  such  of  the  proceedings  as  have  taken  place,  and 
such  of  the  orders  as  have  been  made  by  the  court  dur- 
ing the  progress  of  the  trial,  as  it  is  necessary  should  appear 
in  the  record,  and  the  signature  of  the  judge  to  the  record 
authenticates  them  and  establishes  their  genuineness.  This, 
we  apprehend,  is  likewise  the  effect  upon  all  of  the  proceed- 
ings and  orders  of  the  term  of  the  signature  of  the  judge  to 
the  proceedings  of  the  last  day  thereof.  All  entries  made  in 
the  order  book  during  the  term,  which  precede  the  signature 
of  the  judge,  are  thereby  authenticated.  And  as  the  pio- 
ceedings  on  the  subsequent  days,  including  the  last  day  of 
the  term  at  which  the  accused  in  the  case  at  bar  was  con- 
victed, were  duly  signed,  the  omission  of  the  judge  to  sign 
separately  the  record  of  the  proceedings  of  the  day  on  which 
the  verdict  of  the  jury  was  returned  to  the  court  and  recorded, 
cannot  invalidate  the  verdict  of  the  jury  or  the  judgment  of 
the  court.  No  order  made  by  the  court  or  proceeding  had 
in  a  case  during  a  term  and  entered  by  the  clerk  in  the  record 
book  should  be  allov\ed  to  become  invalid,  or  to  fail  of  effect, 
by  the  omission  of  the  judge,  through  inadvertence  or  neglect, 
to  sign  the  record  of  the  orders  and  proceedings  of  the  day 
on  which  it  was  made  or  took  place.  Judge  Staples,  in  com- 
menting on  the  statute  prior  to  its  amendment,  in  Quinn  ei 
aU.  V.  Cormnonwealth^  20  Gratt.  143,  said:  ''But  the  failure 
of  the  judge  to  comply  with  the  directions  of  the  statute 
could  not  impair  the  rights  of  the  Commonwealth,  or  those 
of  a  citizen,  in  the  record  as  an  instrument  of  evidence,  or  a 
muniment  of  title,  or  an  absolute  guaranty  against  a  second 
prosecution  and  conviction  for  an  offense  already  passed  upon 
by  a  jury.     Had  the  petitioners  been  acquitted,  they  cculd 
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Qeverhave  been  questioned  a  second  time  for  the  same  offense, 
although  the  judge  had  failed  to  sign  the  record.  In  the 
event  of  such  failure,  or  a  refusal  on  his  part  to  do  so,  he 
might  be  compelled  by  mandamus  to  perform  that  duty." 

It  is  the  apparent  intention  of  the  statute  that  each  day's 
proceedings,  when  read  and  corrected,  where  it  is  necessary, 
(which,  under  the  statute,  may  be  done  during  the  term), 
should  be  separately  signed;  and,  while  we  do  not  deem  this 
essential  to  the  validity  of  the  proceedings,  where  the  record 
is  signed  by  the  judge  at  the  close  of  the  term,  yet  there  should 
be  no  laxity  in  this  respect,  but  the  intention  of  the  statute 
for  good  and  obvious  reasons  should  be  rigorously  observed 
and  obeyed. 

That  which  was  intimated  in  the  quotation  from  the  opinion 
in  Quinn  et  ah.  v.  Com,^  »ujpra^  that  where  the  judge  has 
failed  to  sign  the  record  he  might  be  compelled  by  mandamus 
to  do  so,  the  judge  of  the  Circuit  Court  did  voluntarily  in  the 
case  at  bar.  At  the  next  succeeding  term  of  the  court,  upon 
his  attention  being  called  to  the  omission,  he  then,  Avith  the 
following  recorded  statement,  ''Having  inadvertently  failed 
to  sign  this  day's  orders,  and  my  attention  being  now  for  the 
first  time  called  to  the  fact  of  the  omission,  I  now,  on  this  9th 
day  of  November,  1892,  sign  the  same  now  for  then,"  aflBx- 
ed  his  signature  thereto  nunc  pro  tunc.  There  would  cer- 
tainly be  no  illegality  in  doing  voluntarily  what  he  could  have 
been  compelled  to  do. 

The  power  of  courts  to  make  entries  of  judgments  and 
orders  nuTic  pro  tunc,  in  proper  cases  and  in  furtherance  of 
the  ends  of  just'ce,  has  been  recognized  and  exercised  from 
the  eailiest  times;  and  the  period  in  which  the  power  may  be 
exercised  is  not  limited.  Freeman  on  Judgments,  sec.  56;  1 
Black  on  Judgments,  sees.  126,  131;  16  Am.  &  Eng.  Encyl. 
of  Law,  1005  and  note  thereto;  Mitchell  v.  Overman^ s  adm^r, 
lOa  U.  S.  62;  and  Allen  v.   Bradford,  37  Amer.  Dec.  689. 
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And  this  power  may  be  exercised  as  well  in  criminal  prosecu- 
tions as  in  civil  cases.  Freeman  on  Judgments,  note  to  sec. 
56;  and  Burnett  v.  State^  65  Amer.  Dec.  131.  If  a  court 
would  have  the  right  to  entei  a  judgment  and  authenticate 
the  record  thereof  now  for  then,  it  follows  as  clearly  as  the 
greater  includes  the  less,  the  whole  a  part,  that  the  judge  may 
sign  in  like  manner  the  record  of  a  judgment  rendered  or  a 
proceeding  had  at  a  previous  term  and  duly  entered  by  the 
clerk  -upon  the  order  book. 

But  it  is  further  objected  that  the  orders  were  signed  by  the 
judge  in  the  absence  of  the  accused.  This  was  not  error. 
Signing  the  record  of  the  proceedings  of  the  court  was  not  a 
step  in  the  prosecution  of  the  accused,  or  any  part  of  his  trial. 
It  was  simply  the  authentication  by  the  signature  of  the  judge 
of  the  orders  and  proceedings  that  were  made  and  had  that 
day  in  the  trial  of  the  accused,  when,  as  the  record  clearly 
shows,  he  was  present  in  person. 

There  is  no  error  in  the  judgment  of  the  Circuit  Court,  and 
it  must  be  affirmed. 

Affirmed. 
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POKTEBFIELD  V.  COMMONWEALTH. 

June  20,  1895. 

1.  CrihinaJj  Pbacthcib — Orand  Jury — C  harge — Indictment. — Failure  to  charge 

the  grand  jury,  as  provided  by  section  3982  of  the  Code,  does  not  vitiate 
an  indictment  found  by  them.  The  provision  is  directory  only,  as  are 
also  the  provisions  of  sections  3984  and  3991  of  the  Code. 

2.  Criminal  Practicb — Charge  to  Jury — Effect  on  Verdict, — ^The  charge  to 

the  jury  should  be  given  by  the  clerk  under  the  direction  of  the  court, 
but  if  it  appears  that  they  were  fully  informed  of  their  duties,  and  no 
injury  resulted  to  the  accused,  the  verdict  will  not  be  set  aside  merely 
because  a  part  of  the  charge  was  given  by  the  clerk,  part  by  the  court, 
and  part  by  the  attorney  for  the  Commonwealth. 

3.  Criminal  Law. — Oircumstaniial  Evidence, — In  order  to  warrant  a  convic- 

tion of  crime  on  circumstantial  evidence,  every  essential  fact  or  circum- 
stance upon  which  conviction  depends  must  be  proved  by  competent  - 
evidence  beyond  a  reasonable  doubt. 

4.  Criminal  Law — Possession  of  Stolen  Goods — Presumption. — The  exclusive 

possession  of  goods  shortly  after  they  have  been  stolen  raises  a  presump- 
tion of  feet  that  the  possessor  is  the  thief,  unless,  when  called  on  for 
the  purpose,  he  can  account  for  such  possession  consistently  with  his 
innocence. 

5.  Criminal    Practice — Correction   of    Verdicts — Form — Substance. — Trial 

courts  should  see  that  verdicts  are  put  in  proper  form  before  juries  are 
discharged,  but  if  any  change  is  made  in  the  substance  of  the  verdict, 
the  jury  should  be  sent  back  to  their  room,  where  they  can,  untram- 
melled by  the  presence  and  influence  of  others,  find  such  verdict  as  they 
think  proper. 

Error  to  a  judgment  of  the  Corporation  Court  of  the 
city   of  Radford,    rendered   December  17,    1894,    whereby 
Vol.  xoi— 101 


Digitized  by  VjOOQIC 


802  Porterfibld's  Case.  [91 

Opinion. 

the  plaintiff  in  error  was  sentenced  to  be  confined  in  the  peni- 
tentiary for  two  years  and  six  months. 

Reversed. 
The  opinion  states  the  case. 

A,  R,  Hefliny  S.  H.  Hoge  and  Martin  WHliamB^  for  the 
plaintiff  in  error. 

Attorney 'Oeneral  R.  Taylor  Scotty  tor  the  Commonwealth. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  first  assignment  of  error  in  this  case  is,  that  the  court 
failed  to  charge  the  grand  jury  after  they  were  sworn  in  and 
before  they  were  sent  to  their  room,  as  is  piovided  by  section 
3982  of  the  Code. 

The  record  shows  that  the  grand  jury  were  sworn,  and 
were  sent  to  their  room,  and  afterwards  brought  in  the  indict- 
ment upon  which  the  plaintiff  in  error  was  tried  and  con- 
victed. There  is  no  pretense  that  the  grand  jury  was  not 
properly  organized,  or  that  the  indictment  is  not  good,  but 
the  contention  is  that  the  failure  of  the  record  to  show  that 
the  grand  jury  were  charged  by  the  court  as  to  their  duties 
vitiates  the  whole  proceeding.  The  failure  of  the  court  to 
charge  the  grand  jury,  as  provided  by  the  statute,  did  not 
cause  any  advantage  to  be  lost,  right  destroyed,  or  benefit 
sacrificed,  to  which  the  accused  was  entitled.  \Vhere  no  pie- 
judice  can  result  from  the  failure  of  the  officers  of  the  law  to 
comply  strictly  with  the  provision  of  the  statute,  such  provi- 
sion is  usually  held  to  be  directory.  Cooley's  Cons.  Lim.,  p. 
88,  etc.  Section  3984  of  the  Code  provides  that  the  names  of 
the  witness  upon  whose  evidence  the  grand  jury  make  their 
indictment  shall  be  Avritten  at  the  foot  of  the  indictment  or 
presentment.     Section  3991  provides  that  in  misdemeanors 
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the  name  of  the  prosecutor,  if  there  be  one,  shall  be  written 
at  the  foot  of  the  indictment,  when  made.  In  each  of  these 
ca&es  it  has  been  held  that  the  provisions  are  merely  direc- 
tory, and  not  mandatory,  and  the  ground  upon  which  such 
decision  is  based  is  that  the  failure  to  comply  with  the  pro- 
vision does  not  prejudice  the  accused.  Demr  v.  Common- 
wealthy  10  Leigh  685;  WiUia/msv.  Commonwealth^  6  Gratt. 
702;  Shelton  v.  Commonwealth^  89  Va.  450.  This  assign- 
ment of  error  must  be  overruled. 

Another  assignment  of  error  is  that  the  charge  given  to 
the  jury  which  tried  the  accused  was  improper,  because  partly 
given  by  the  clerk,  partly  by  the  court  and  partly  by  the 
Commonwealth's  attorney.  The  proceeding  complained  of 
was  irregular  and  contrary  to  the  usual  practice.  The  court 
should  see  that  its  clerk,  under  its  direction,  informs  the  jury 
plainly  what  offenses  are  charged  and  embraced  in  the  indict- 
ment, and  the  punishment  that  may  be  inflicted  for  each  of- 
fense. While  the  charge  complained  of  was  contrary  to  the 
usual  practice,  the  jury  were  fully  informed  as  to  their  duties, 
and  no  prejudice  resulted  to  the  accused  from  such  irregu- 
larity.    This  assignment  of  error  must  be  overruled. 

The  refusal  of  the  court  to  give  instruction  No.  1  asked  for 
by  the  accused  is  assigned  as  error.  The  instruction  asked 
for  is  as  follows : 

'*The  court  instructs  the  jury  that,  unless  they  believe  from 
the  evidence  that  the  portion  of  the  knife  blade  found  in  the 
storeroom  has  been  identified  beyond  all  reasonable  doubt  as 
the  same  blade  which  was  in  the  possession  of  the  prisoner 
previous  to  the  offense,  they  cannot  consider  it  or  treat  it  as 
a  circumstance  against  the  accused." 

The  accused  was  indicted  for  feloniously  entering  a  bar-room 
with  intent  to  commit  grand  larceny,  and  with  the  commis- 
sion of  that  offense.  The  evidence  introduced  by  the  Com- 
monwealth is  wholly  circumstantial.      One  of  the  circum- 
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stances  relied  on  by  the  prosecution  was  that  a  portion  of  the 
knife  blade  was  found  in  the  bar-room  the  morning  after  the 
alleged  offense  was  committed,  which  it  was  claimed  was  part 
of  the  blade  of  a  knife  shown  to  have  been  in  the  possession 
of  the  accused  very  recently  before  the  commission  of  the 
offense  charged.  The  evidence  upon  this  point,  it  was  claimed 
by  the  accused,  did  not  prove  its  identity  with  that  certainty 
required  by  law,  and  could  not  therefore  be  relied  upon  by 
the  jury  in  order  to  convict. 

It  is  elementary  that  the  guilt  of  the  accused  must  be 
shown  beyond  a  reasonable  doubt,  whether  the  evidence  relied 
upon  be  direct  or  circumstantial. 

In  order  to  warrant  a  conviction  for  crime  on  circumstan- 
tial evidence  every  essential  fact  or  circumstance  upon  which 
conviction  depends  must  be  proved  by  competent  evidence 
beyoud  a  reasonable  doubt.  Chief  Justice  Shaw,  in  Webster' % 
Case^  laid  down  the  rule  on  the  subject  as  follows:  '*The  several 
circumstances  upon  which  the  conclusion  depends  must  be  fully 
established  by  proof.  They  are  facts  from  which  the  main 
fact  is  to  be  inferred,  and  they  are  to  be  proved  by  compe- 
tent evidence,  and  by  the  same  weight  and  force  of  evidence 
as  if  each  were  itself  the  main  act."  5  Cush.  296;  62  Amer. 
Dec.  711.  Starkie,  in  his  work  on  Evidence,  page  856  (9 
Am.  Ed.),  says:  ''The  party  upon  whom  the  burden  of  proof 
rests  is  bound  to  prove  every  single  circumstance  which  is  es- 
sential to  the  conclusion,  in  the  same  mannei  and  to  the  same 
extent  as  if  the  whole  issue  had  rested  upon  the  proof  of  each 
individual  and  essential  circumstance.  3  Eice  on  Ev.,  sec. 
3i6.  This  rule  must,  from  the  very  nature  of  the  case,  be 
correct.  For  how  is  it  possible  to  reach  a  conclusion  that  the 
main  fact  is  true  beyond  a  reasonable  doubt,  wheii  the  ma- 
terial and  essential  facts  from  which  it  is  to  be  inferred  are 
not  shown  to  be  true  with  a  like  degree  of  certainty  ?  The 
evidence  introduced  by  the  Commonwealth  as  to  the  knife 
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blade  \vas  clearly  for  the  purpose  of  connecting  the  accused 
with  the  offense  charged,  and  if  it  were  true,  it  was  a  very 
material  circumstance  against  him .  The  object  of  the  instruc- 
tion asked  for,  and  refused,  was  to  inform  the  jury  that  they 
must  be  satisfied  that  the  identity  of  the  knife  blade  had  been 
established  beyond  a  reasonable  doubt  before  they  could  rely 
upon  that  circumstance  to  convict  the  accused.  The  instmc- 
tion  does  not  state  that  unless  they  believe  that  the  circum- 
stance in  question  was  provtjd  beyond  a  reasonable  doubt  they 
must  acquit  the  accused.  It  only  cautions  them  that  they 
must  not  consider  it  as  evidence  against  the  accused  unless  so 
proved.  If  it  was  not  so  proved,  the  jury  ought  not  to  have  re- 
lied upon  it  as  a  circumstance  showing  his  guilt,  and  if  they  had 
no  right  to  rely  uj  on  it  because  not  sufficiently  proved,  theie 
could  be  no  objection  to  the  court's  so  instructing  them.  It 
was  the  duty  of  the  court  to  have  given  the  instruction  as 
offered,  or  to  have  given  a  general  instruction  that  every  ma- 
terial circumstance  in  the  case  must  be  proved  beyond  a  rea- 
sonable doubt;  and  if  any  such  circumstance  was  not  proved, 
it  was  the  duty  of  the  jury  to  discard  such  circumstance  in 
making  up  their  verdict.  The  court  erred  io  refusing  to  give 
the  instruction  asked  for,  and  for  that  error  its  judgment 
must  be  reversed. 

The  court  gave  two  instructions  to  the  jury  on  motion  of 
the  Commonwealth,  to  which  the  accused  objected.  The  first 
was  as  follows:  "'The  court  instructs  the  jury  that  the  exclu- 
sive possession  of  money  recently  stolen,  imaccompanied  by 
a  reasonable  account  of  how  the  possession  was  acquired,  cre- 
ates a  presumption  that  the  possessor  is  the  thief;  but  such 
possession  is  not  pi*ima facie  evidence  of  housebreaking." 

It  is  well  settled  in  this  State,  that  if  property  be  stolen, 
and  recently  thereafter  be  found  in  the  exclusive  possession 
of  the  accused,  such  possession  of  itself  affords  suflBcient 
ground  for  a  presumption  of  fact  that  he  was  the  thief,  and  in 
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order  to  repel  such  presumption  it  is  incumbent  on  him,  on 
being  called  upon  for  the  purpose,  to  account  for  such  posses- 
sion consistently  with  his  innocence.  Price* s  Case^  21  Gratt. 
846,  and  authorities  cited.  The  instruction  complained  of, 
whilst  not  in  the  usual  form,  we  think  correctly  states  the 
law. 

By  the  other  instruction,  to  which  the  accused  objected,  the 
jury  were  informed  that  whilst  the  possession  of  stolen  goods 
was  jiox,  prima  facie  evidence  of  the  housebreaking  charged  in 
the  indictment,  it  was  a  circumstance  which  they  might  con- 
sider in  connection  with  other  facts  in  determining  whether 
he  was  guilty  of  that  offense.  This  instruction  was  not  to 
the  prejudice  of  the  accused,  and  is  fully  sustained  by  the  de- 
cis^'ons  of  this  court  in  the  case  of  Walker  v.  Commonwealth^ 
28  Gratt.  969;  and  Granhy  \.    Commonwealth^  86  Va.   393. 

The  jury  brought  in  their  verdict  in  the  following  words: 
**We,  the  jury,  find  the  defendant,  A.  F.  Pcrterfield,  guilty 
of  grand  larceny,  as  charged  in  the  indictment,  and  fix  his 
punishment  at  confinement  in  the  Stale  penitentiary  for  the 
period  of  two  years  and  six  months."  This  verdict  was 
amended  by  the  Commonwealth's  attorney  so  as  to  read  as 
follows:  *'We,  the  jury,  find  the  defendant,  A.  F.  Porter- 
field,  guilty  as  charged  in  the  within  indictment,  and  fix  his 
punishment  at  confinement  in  the  State  penitentiary  for  the 
period  of  two  years  and  six  months,"  and,  as  amended  and 
assented  to  by  each  member  of  the  jury,  was  received  by  the 
court  over  the  objection  of  the  accused. 

The  practice  of  allowing  the  verdict  of  a  jury  to  be  put  in 
form  in  open  court  is  a  proper,  and  in  man;  cases,  a  neces- 
sary practice;  but  the  amendment  made  in  this  verdict  was 
not  as  to  a  matter  of  form,  but  of  substance.  By  the  verdict 
returned  by  the  jury  the  accused  was  acquitted  of  feloniously 
entering  the  bar-room,  and  found  guilty  of  grand  larceny. 
By  the  amended  verdict  he  is  found  guilty,  as  charged  in  the 
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indictment,  which  embraces  both  the  offense  of  entering  the 
bar-room  and  of  grand  larceny.  The  fact  that  the  jury  was 
polled,  and  each  member  assented  to  the  amended  verdict, 
would,  perhaps,  have  cured  the  irregularity,  but  as  the  cause 
has  to  be  reversed  upon  other  grounds  it  is  unnecessary  to 
decide  that  question,  and  we  are  not  to  be  understood  as  ex- 
pressing any  opinion  upon  it.  The  proper  practice  in  such 
cases  is  for  the  trial  court  to  see  that  the  verdicts  of  the  juries 
are  put  in  proper  form  before  they  are  discharged,  but  if^any 
change  in  the  substance  of  the  verdict  is  to  be  made,  the  jury 
should  be  sent  back  to  their  room,  where  they  can,  untram- 
melled by  the  presence  or  influence  of  others,  find  such  ver- 
dict as  they  deem  proper. 

Other  errors  are  assigned,  but  they  are  not  of  sufficient  im- 
portance to  require  special* notice. 

The  judgment  of  the  Corporation  Court  of  the  citj  of  Rad- 
ford must  be  reversed,  the  verdict  set  aside,  and  a  new  trial 
awarded,  to  be  had  in  accordance  with  the  views  expressed  in 
this  opinion. 

Eevbrsed. 
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PiTSNOGLB   V.  COMMONWEAXTH. 

June  20, 1895. 

1.  Criminal  Pbacticb— /d«ii  $onan»—**Bolm**  for  **Bolden,** — Whether  <w 

not  two  or  more  names  are  idem  sonans  may  be  determined  by  the  coart 
upon  a  mere  comparison  in  cases  free  from  doubt ;  in  doubtful  cases,  or 
those  dependent  upon  particular  circumstances,  the  question  may  be 
submitted  to  a  jury.     "  Bolen  "  is  idem  $<man$  with  "  Bolden. " 

2.  Cbiminal  'PRkcncE— Indictment — Proof. — ^Proof  that  the  purchaser  <rf  a 

watch  paid  $30  for  it,  and  that  it  was  represented,  when  purchased,  as  a 
gold  watch,  is  sufficient  to  sustain  a  cha^^  in  an  indictment  that  a  gdd 
watch  was  stolen. 

3.  Criminal  Practicb — Indictment — Larceny — Embezzlement, — On  an  indict- 

ment for  larceny,  proof  of  embezzlement  is  sufficient  to  sustain  the 
charge.    Section  3716  of  the  Code. 

4.  Criminal    'PtULcncE-^Appellate    Court — Conflicting   Evidence — Verdict — 

Where  the  evidence  in  a  criminal  case  is  conflicting,  the  appellate 
court  cannot  disturb  the  verdict  of  the  jury  as  being  contrary  to  the 
evidence. 

Error  to  a  judgment  of  the  Hustings  Court  of  the  city  of 
Roanoke,  rendered  January  15,  1893. 

Affirmed. 
The  opinion  states  the  case. 

James  T.  Hinton^  for  the  plaintiff  in  error. 

Attorney- General  H.  Taylor  Scott,  for  the  Commonwealth. 

Keith,  P.,  delivered  the  opinion  of  the  court. 
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E.  B.  Pitsnogle  was  indicted  in  the  Hustings  Court  of  the 
city  of  Roanoke  for  the  larceny  of  a  gold  watch  of  the  value 
of  $30,  the  property  of  Edmond  Bolden.  For  this  offence  he 
was,  at  a  subsequent  term,  tried  before  a  jury,  found  guilty 
as  indicted,  and  his  punishment  fixed  at  fifteen  days  in  jail 
and  a  fine  of  $15. 

The  fiist  assignment  of  error  is  that  the  court  erred  in  over- 
ruling the  demurrer  of  petitioner  to  the  indictment.  The  in- 
dictment is  in  the  usual  form,  and  this  objection  canno^  be 
sustained. 

The  second  error  assigned  is  that  the  court  erred  in  over- 
ruling the  defendant's  motion  to  set  aside  the  verdict  on  the 
ground  that  it  was  contrary  to  the  law  and  evidence.  First, 
because,  as  it  is  alleged,  there  is  a  variance  between  the  alle- 
gaticns  of  the  indictment  and  the -proof,  inasmuch  as  the  in- 
dictment states  that  the  watch  was  stolen  from  '^  Edmond 
Bolden,"  while  the  evidence  is  that  the  party  whose  property 
was  stolen  was  named  '^Ed.  Bolen."  The  rule,  as  stated  in 
1  Bishop  on  Criminal  Procedure,  sec.  689,  is  that '  'If  the  names 
may  be  sounded  alike  without  doing  violence  to  the  power  of 
the  letters  found  in  the  variant  orthography,  the  variahce  is 
immaterial." 

In  the  16th  Volume  of  the  American  &  Eng.  Ency.  of  Law, 
page  126,  it  is  said  ''that  whether  or  not  two  or  more  names 
are  idem  sonans  may  be  determined  by  the  court  upon  a  mere 
comparison,  where  the  issue  is  free  from  doubt;  but  the 
modern  and  approved  practice  is  to  submit  the  question  to  a 
jury  whenever  there  is  an  opportunity  to  do  so,  and  where 
the  correct  sound  appears  at  all  doubftul  or  dependent  upon 
particular  circumstances. ' '  In  our  judgment,  the  court  might 
very  safely  have  disposed  of  this  objection  withe  ut  the  assist- 
ance of  the  jury,  but  as  it  seems  to  have  taken  the  even  more 
unexceptional  mode  of  determining  the  question,  that  of  leav- 
VoL.  xci — 102 
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ing  it  to  the  jury,  the  result  is  still  less  the  subject  of  com- 
plaint or  of  error. 

It  is  alleged  in  the  indictment  that  a  gold  watch  was  stolen, 
and  it  is  claimed  that  there  is  no  proof  that  it  was  of  gold.  Bo- 
len,  its  owner,  testifies  that  he  gave  $30  for  the  watch;  that 
it  was  represented,  when  purchased  by  him,  as  a  gold  watch; 
and  while  there  was  no  analysis  or  chemical  test  as  to  the 
metal  of  which  it  was  made,  this  evidence  would  seem  to  be 
suflScient  to  justify  the  verdict  of  the  jury  upon  this  point. 

The  petitioner,  however,  relies  more  particularly  upon  the 
fact  that  the  Commonwealth  has  failed  to  show  the  essential 
elements  which  constitute  the  crime  of  larceny.  Much  of  the 
oral  argument  was  devoted  to  the  attempt  to  show  that  proof 
of  embezzlement  would  not  sustain  a  common  law  indictment 
for  larceny.  Whatever  doubt  may  have  existed  upon  this 
subject  formerly,  and  however  the  rule  may  be  in  other  courts, 
it  is  too  well  established  in  Virginia  to  be  any  longer  the  sub- 
ject of  controversy.  Section  3716  of  the  Code  says  that  if 
'*any  person  *  *  *  embezzle  *  *  *  any  money, 
note,  bill,  check,  order,  draft,  bond,  receipt,  bill  of  lading, 
or  aiiy  other  property  which  he  shall  have  received  for 
another  *  *  *  he  shall  be  deemed  guilty  of  the  larceny 
thereof."  In  sees.  3714  and  3722  identical  language  (mutatis 
mutandis)  is  used  with  respect  to  receiving  stolen  goods  and 
obtaining  money  under  false  pretenses.  In  Anable^s  Case^  24 
Gratt.  563,  it  was  held  that,  upon  an  indictment  for  larceny, 
proof  that  the  accused  obtained  money  by  false  pretenses 
would  sustain  the  indictment.  It  was  argued  there  tnat  the 
statute  declaring  that  a  person  who  obtained  money  or  other 
goods  under  false  pretences  should  be  declared  guilty  of  lar- 
ceny ought  to  be  construed  as  fixing  the  punishment  of  the 
offence,  and  not  as  changing  the  mode  of  the  procedure  or 
the  form  of  the  indictment ;  but  Judge  Christian  in  his  opinion 
said:  ''Whatever  may  be  the  view  of  the  court  upon  that 
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question,  as  an  original  proposition,  it  can  not  now  be  re- 
opened, and  must  be  considered  as  res  adjudicatay 

This  principle  was  settled  in  Dowdy'* 8  Cdse^  9  Gratt.  727; 
was  followed  in  Leftwich^a  Case^  20  Gratt.  716,  and  Piercers 
Case^  21  Gratt.  722,  thus  fixing  the  judicial  interpretation  of 
the  statute.  Since  then  it  has  been  followed  in  Fay'^s  Cdse^ 
28  Gratt.  912,  in  DuWs  Case,  25  Gratt.  965,  and  in  Shinn'a 
Case,  32  Gratt.  899.  The  laws  of  Virginia  have,  since  these 
decisions,  been  codified,  and  the  statutes  in  question  re- 
enacted  with  this  interpretation  of  the  courts  impressed  upon 
them,  and  it  must,  therefore,  now  be  considered  as  the  settled 
law  of  this  State  that  upon  an  indictment  simply  charging 
larceny  the  Commonwealth  may  show  either  that  the  subject 
of  the  larceny  was  received  with  a  knowledge  that  it  was 
stolen,  or  that  it  was  obtained  by  a  false  token  or  false  pre- 
tence, or  that  it  was  embezzled.  Upon  another  point  in 
Anahle*8  Case  Judge  Moncure  dissented,  but  upon  this  point  the 
court  was  unanimous,  and,  in  his  dissenting  opinion,  he  de- 
clares that  with  respect  to  false  pretences,  receiving  stolen 
property,  knowing  it  to  be  stolen,  and  embezzlement — the 
statutes  using  identically  the  same  language — it  was  manifest 
that  it  was  used  in  the  same  sense,  and  must  receive  the  same 
construction  in  all.  We  are  of  opinion,  therefore,  that  upon 
the  indictment  for  larceny,  proof  of  embezzlement  is  sufficient 
to  sustain  the  charge. 

But  it  is  contended  that  the  proof  of  embezzlement  is  in- 
sufficient. It  appears  that  the  defendant  lent  Edmond  Bolden 
$6  for  30  days,  and  that,  as  security  for  the  loan,  he  received 
in  pawn  Bol den's  watch.  The  testimony  of  the  defendant 
contradicts  that  of  the  Commonwealth  in  certain  particulars, 
but  the  great  weight  of  evidence  sustains  the  contention  of 
the  Commonwealth,  and,  from  that,  it  appears  that  Bolden 
pawned  his  watch  with  the  defendant,  who  at  the  time  gave 
a  receipt  which  correctly  stated  the  transaction ;  that  he  ap- 
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propriated  the  watch  to  his  own  use,  and  by  falsely  and  fiaudn- 
lently  substituting  another  and  different  paper  for  the  one 
originally  executed,  he  attempted  to  convert  a  transaction 
which  was  originally  a  loan  into  a  sale,  and  thereby  vest  the 
property  of  the  watch  in  himself.  We  cannot  conceive  of 
evidence  more  conclusive  of  his  guilt,  if  the  witnesses  who 
testify  are  worthy  of  belief.  Their  credibility  was  submitted 
to  a  jury,  and  the  jury  having  found  a  verdict  in  accordance 
with  their  testimony,  it  is  beyond  the  power  of  this  court  to 
disturb  it. 

We  are  of  opinion  that  the  judgment  is  without  error,  and 
that  it  must  be  affirmed. 

Affirmed. 
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Nicholas  v.  Commonwealth. 
July  18,  1895. 

1.  Criminal  JjAW^Death  Sentence  not  Executed — Re-sentence. — Where  sen- 
tence of  death  has  been  pronounced  upon  a  criminal,  but  not  carried 
into  execution,  and  the  day  for  execution  has  passed,  the  court  which 
pronounced  the  sentence  may  fix  another  day  for  its  execution,  though 
jurisdiction  to  try  similar  cases  in  the  fbture  has,  in  the  meantime,  been 
taken  away  from  the  court  Fixing  another  day  of  execution  is  not  the 
entry  of  a  further  judgment,  nor  even  a  judicial  act ;  it  is  simply  carry- 
ing into  execution  a  judgment  already  existing. 

Petition  for  a  writ  of  error  to  an  order  of  the  Circnit  Court 
of  Henrico  county  fixing  another  day  for  the  execution  of  the 
judgment  of  death  of  the  petitioner. 

Denied. 

D.  C,  Jiichardson  and  S.  Jif-  Smithy  Jr.^  for  the  peti- 
tioner. 

y 

RiBLY,  J.,  delivered  ^e  opinion  of  the  court. 

The  sole  ground  of  the  petition  for  a  writ  of  error  in  this 
case  relates  to  the  right  of  the  Circuit  Court  of  Henrico  county 
to  fix  another  day  for  the  execution  o^  the  judgment  of  death 
pronounced  agamst  the  petitioner  on  December  21,  1893. 

The  petitioner  was  indicted  in  the  County  Court  of  said 
county  for  murder,  and  upon  his  election,  agreeably  to  the 
statute  then  in  force,  was  tried  in  the  said  Circuit  Court. 
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Upon  his  trial,  he  was  found  by  the  jury  guilty  of  murder  of 
the  first  degree.  The  court  pronounced  the  judgment  of 
death  on  the  verdict  according  to  law,  and  fixed  a  day  for 
the  execution  of  the  judgment  by  the  sheriff. 

A  writ  of  error  was  thereupon  obtained  by  the  petitioner 
from  this  court,  which,  after  hearing  and  duly  considering 
the  arguments  of  counsel  and  finding  no  error  in  the  said 
judgment,  on  March  21,  1895,  affirmed  it.  The  day  origi- 
nally fixed  by  the  Circuit  Court  for  his  execution  had  then 
passed,  and  the  legislature  in  the  meantime,  on  February  12, 
1894,  had  so  amended  the  statute  under  which  bo  was  tried 
in  the  Circuit  Court  as  to  divest  it  of  all  original  jurisdiction 
to  try  criminal  cases.  The  Circuit  Court  after  the  affirmance 
of  its  judgment  by  this  court,  caused  the  petitioner  to  be 
again  brought  before  it,  and  thereupon  appointed  another  day 
for  the  execution  by  the  sheriff  of  the  judgment  of  death 
originally  pronounced  against  the  petitioner. 

The  judgment  against  him  was  pronounced  prior  to  the  re- 
peal of  the  statute  and  while  the  Circuit  Court  was  in  the  ex- 
ercise of  its  lawful  jurisdiction.  The  judgment  still  stands 
against  him  in  full  force  and  effect.  Its  validity  and  effect 
has  never  been  impaired  for  a  moment  since  it  was  pro- 
nounced. It  can  now  be  in  no  wise  reversed  or  annulled. 
It  only  remains  to  be  executed.  Though  a  court,  which  ren- 
dered a  judgment,  may  be  afterwards  shorn  of  its  jurisdiction 
to  try  in  the  future  like  cases  in  which  the  particular  judg- 
ment was  entered,  there,  nevertheless,  remains  in  the  court 
from  its  very  nature,  the  inherent  right,  in  both  civil  and 
criminal  cases,  to  cause  to  be  executed  such  judgments  as 
were  rendered  by  it  while  clothed  with  the  jurisdiction  to  do 
so.  The  Circuit  Court  of  Henrico  county  could  not  disturb 
the  judgment  in  the  case  of  the  petitioner.  It  could  not  add 
to  it  or  take  from  ic  one  iota.  It  is  forever  final.  The  court 
did  not  attempt  to  pronounce  a  further  judgment,  but  only 
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to  fix  a  day  when  the  judgment  already  existing  should  be 
executed.  This  was  not  a  judicial  act,  and  involved  the 
exercise  of  no  judicial  power.  It  was  merely  a  ministerial 
duty.  There  would  be  a  strange  lack  of  vitality  in  a  court, 
if  it  could  not  cause  to  be  enforced  by  execution  a  valid  and 
live  judgment  which  it  had  rendered,  although  it  had  been 
since  divested  of  the  jurisdiction  to  render  judgment  in  like 
cases.  The  petitioner,  by  virtue  of  a  valid  and  final  judg- 
ment, rendered  according  to  the  laws  ot  the  State,  is  under 
the  condemnation  of  death,  which  sentence,  it  is  within  the 
power  of  the  court  that  rendered  it,  to  do  whatever  is  neces- 
sary for  its  execution. 

A  somewhat  similar  case  arose  in  the  State  of  South  Caro- 
lina. The  accused  was  convicted  of  an  offence  and  the  sen- 
tence of  death  pronounced  against  him.  The  day  of  his  ex- 
ecution was  fixed  by  the  court,  but  the  governor  pardoned 
him  upon  condition,  among  other  things,  that  he  leave  the 
State  ne\er  to  return.  He  was  discharged  from  prison,  but 
neglected  to  leave  the  State.  He  was  subsequently  arrested 
for  this  violation  of  his  pardon,  and  brought  before  the  court 
in  order  that  it  might  appoint  another  day  for  the  execution 
of  the  original  judgment  against  him,  the  day  originally  ap- 
pointed for  his  execution  having  then  passed  by.  In  the 
meantime,  the  legislature  had  repealed  the  penalty  of  death 
and  substituted  a  milder  punishment  for  the  offence  of  which 
he  had  been  con victel.  The  like  argument  was  used  in  that 
case  as  is  urged  in  the  petition  before  us,  that  the  statute 
having  been  repealed,  the  court  was  powerlcoS  to  act  in  the 
matter.  The  Circuit  Court  refused  to  fix  another  day  for 
the  execution  of  the  prisoner  and  ordered  his  discharge,  but 
on  appeal  to  the  Court  of  Appeals  of  that  State  it  held  that 
the  Circuit  Court  had  the  power  to  fix  another  time  when  the 
judgment  should  be  executed,  and  reversed  the  action  of  the 
Circuit  Court.     State  v.  Addington^  2  Bailey  516.     See  also 
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State  V.  Kitchens^  2  Hill,  276;  and  the  opinion  of  Chief 
Justice  Marshall  in  Yeaton  and  others  v.  Ths  United  States^ 
5  Cranch,  281.     The  writ  of  error  must  be  denied. 

"Writ  of  ebbob  denied. 
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ACKNOWLEDGMENTS.    See  Deeds,  1. 

ADEQUATE  REMEDY.     See  Chancery  Jurisdiction,  1. 

ADMISSIONS.    See  Answer  in  Chancery,  1,  2;  Estoppel;  Ejectment  1;  Libel, 

ADVERSE  POSSESSION, 

1.  Notice — Continuous   Possession. — Open,  peaceable,  and  exclusive  pos- 

session of  lands  by  another  than  the  grantor,  at  the  time  they  are 
conveyed  to  truptees,  is  notice  of  the  right  or  claim  of  the  person 
in  possession.  But  the  actual  possession  need  not  have  been  con- 
tinuous and  unbroken.  The  vital  question  is,  was  he  in  possession 
under  a  claim  of  right  at  the  time  the  lands  were  conveyed  to 
the  trustees.     Chapman  v.  Chapman,  397. 

2.  Tenants  in  Common, — ^The  possession  of  one   tenant  in  common, 

though  exclusive,  does  not  amount  to  a  disseisin  of  the  co- 
tenant,  nor  does  the  receipt  of  profits  and  the  payment  of  taxes 
amount  to  an  ouster  of  such  co-tenant.  A  silent  possession,  un- 
accompanied by  acts  amounting  to  an  ouster,  or  giving  notice  of 
an  adverse  claim,  cannot  be  construed  into  adverse  possession. 
Lagorio  v.  Dozier,  492. 

3.  Vendor  and  Vendee. — A  purchaser  who  has  paid  all  of  the  purchase 

money  and  entered  into  possession,  but  who  has  not  obtained  the 
legal  title  of  his  vendor,  does  not  hold  adversely  to  his  vendor, 
but  in  subordination  to'  and  under  the  protection  of  the  title  of 
his  vendor,  and  no  length  of  time  is  sufficient  for  such  possession 
to  ripen  silently  into  a  title  by  adverse  possession.  Adverse  pos- 
session is  not  the  mere  holding  over  against  the  will  of  the  party 
from  whom  the  i)ossession  is  obtained.  It  is  the  holding  by  a 
claim  of  title,  adverse  to  another's  title,  that  constitutes  adverse 
possession.     Chapman  v.  Chapman,  397. 

4.  Vendor  and  Vendee — Disclaimer — Limilalion. — Before  adverse  posses- 

sion can  arise  between  a  vendor  and  his  vendee,  or  between  the 
grantee  of  the  vendor  and  such  vendee,  where  the  vendor  has 
Vol.  xoi— 103 
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ADVERSE  TOSSESSIOJ^— Continued. 

retained  the  title,  and  before  the  statute  of  limitations  will  com- 
mence to  run,  the  vendee  must  have  dissevered  the  privity  of 
title  between  them  by  the  assertion  of  an  adverse  right,  and  must 
openly  and  continuously  disclaim  the  title  of  his  vendor;  and 
such  disclaimer  must  be  clearly  brought  home  to  the  knowledge  of 
the  vendor  or  his  j?rantee.  Chapman  v.  Chapman^  397. 
See  Ejectment,  2,  11,  12 ;  Deeds,  2. 

AFFIDAVIT. 

AflSdavits  as  to  the  ground  of  attachment  are  always  to  be  strictly  con- 
strued, and  any  omission  of  the  requirements  of  the  statute  is  fatal 
to  the  attachment,  but  if  the  language  of  the  affidavit  necessarily 
implies  the  fact,  it  is  sufficient.  Hence,  an  affidavit  *'that  the 
claim  is  just"  and  **that  the  defendant  is  converting, "  <&c.,  is  a 
sufficient  compliance  with  a  statute  which  requires  an  affidavit 
"  that  the  claim  is  believed  to  ft«  just,"  and  "  that  to  the  best  of  affi- 
ant*8  6cZi>/ defendant  is  converting,"  &c.  Clinch  River  Mineral  Cb. 
v.  Harrison,  122. 
See  Criminal  Law  and  Procedure,  14. 

AGENTS. 

1.  Special  Powers — Exceeding  Authority  of  Principal. — Authority  from 

a  landlord  to  an  agent  to  receive  tenants  for  his  property,  **  re- 
ceive rents  and  pay  for  repairs  and  insurance,"  does  not  authorize 
the  agent  to  sue  out  a  distress  warrant  for  rent  in  arrear,  and  levy 
it  on  the  property  of  the  tenant.     Fishbume  v.  Engledove,  548. 

2.  The  vendor  of  stock,  who  contracts  to  deliver  the  same  to  a  rail- 

road company  for  shipment  on  account  of  the  purchaser,  is  not  the 
agent  of  the  purchaser  in  making  such  delivery.    Norfolk  ike.  R. 
Co.  V.  Harman,  601. 
See  Partnership,  4. 

AGREEMENTS. 

Time  of  Performance  Not  Specified — Yearly  Payments. — An  agreement 
to  pay  money,  no  time  being  specified,  is  an  agreement  to  pay 
on  demand  ;  an  agreement  to  pay  money  yearly,  is  an  agreement  to 
pay  at  the  end  of  the  year  from  the  date  of  the  agreement ;  while 
an  agreement  to  do  some  collateral  thing,  no  time  being  speci- 
fied, is  an  agreement  to  do  it  within  a  reasonable  time.  Young  v. 
Ellis,  297. 
See  Satisfaction. 

ALTERATIONS.    See  County  Officers,  2.  • 

AMENDMENTS.    See  Constitutional  Law,  3,  4 ;  See  Chancery  Practice,  1  ; 
Pleading,  1. 
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AMOUNT  IN  CONTROVERSY. 

Court  of  Appeals — Jurisdiction — Asingnment — Presumption  of  Good  Faith, 
Where  appellant  ia  the  owner  of  two  judgments  sought  to  be  en- 
forced which  aggregate  more  than  $500,  but  each  of  which  is  less 
than  that  sum,  the  Court  of  Appeals  has  jurisdiction  of  the  appeal. 
If  one  of  the  judgments  was  acquired  after  suit  brought,  by  as- 
signment, which  purports  on  its  face  to  be  for  value,  it  must  be 
presumed  to  have  been  made  in  good  faith  until  the  contrary  is 
made  to  appear.     Filler  v.  Tyler,  458. 

ANSWER  IN  CHANCERY. 

1.  Admissions — Explanations.— The  whole  of  the  answer,  if  used  at  all, 

in  support  of  complainant's  bill,  or  a  particular  allegation  thereof, 
must  be  read  and  taken  together.  Explanations  given  must  be 
read  in  connection  with  the  admissions  made.  Clinch  River  Mine- 
ral Co.  V.  Harrison,  122. 

2.  Allegations  not  Answered. — Allegations  of  a  bill,  which  are  not  re- 

sponded to  by  the  answer,  are  not  to  be  taken  as  admitted,  but 
must  be  proved  by  the  complainant.  Clinch  River  MineraJ.  Co,  v. 
Harrison,  122. 

3.  Answer  of  One  of  Two  Joint  Trustees — Notice. — On  a  bill  filed  against 

two  trustees  charging  notice  to  one,  the  trustee  charged  with  notice 
filed  no  answer  to  the  bill,  though  his  co-trustee  did,  denying  the 
allegations  of  the^  bill.  The  efiect  of  this  answer  was  merely  to 
present  an  issue  and  throw  the  burden  of  proof  on  the  complain- 
ant. It  could  have  no  further  weight.  Chapman  v.  Chapman, 
397. 
See  Injunctions,  3,  4. 

APPEAL.    See  Injunctions,  1. 

APPELLATE  COURT. 

Objections  to  Evidence  not  Made  at  the  Time. — Objections  to  the  intro- 
duction of  evidence  not  made  at  the  time  cannot  be  considered  by 
the  appellate  court.     Norfolk,  iSec,  R.  Co.  v.  MUls  <Sc  Fairfax,  613. 

See  Amount  in  Controversy. 

APPLICATION  OF  PAYMENTS.     See  Paymeni,  2,  3. 

ARBITRATION  AND  AWARD. 

Withdrawal  from  Submission — Damages. — Either  party  may  withdraw 
from  an  agreement  to  arbitrate  an  existing  cause  of  action  at  any 
time  before  the  award  is  made.  The  only  remedy  for  the  party 
aggrieved  is  a  stit  for  damages  for  breach  of  the  submission.  The 
agreement  to  submit  is  no  bar  to  a  suit  at  law  or  in  equity,  and  no 
foundation  for  a  suit  for  specific  performance.  Rison  v.  Moon,  334. 
Bee  Fraud  and  Mistake;  Estimates. 
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ASSESSMEJJTS.    See  Streets,  4 ;  Insurance,  4,  5. 

ASSIGNMENTS. 

Asaignment  not  under  Seal — Statute  of  Limitations — Laches — Presump- 
tion of  Payment,— The  claim  of  the  complainant  was  based  on  a 
written  assignment  of  a  bond,  which  assignment,  not  under  seal, 
was  made  about  July  in,  1875.  Suit  was  instituted  on  this  assign- 
ment in  1889. 

Held: 

Under  the  peculiar  language  of  the  assignment,  and  the  £Eu:t8  and 
circumstances  of  this  case,  the  claim  of  the  complainant  is  not 
barred  by  the  statute  of  limitations,  neither  has  there  been  such 
laches  on  his  part,  nor  was  the  condition  of  the  parties  and  their 
relations  to  each  other  such  as  to  raise  the  presumption  of  pay- 
ment.    lAghtfoot  V.  Oreen,  509. 

ATTACHMENTS. 

1.  Affidavit. — Affidavits  as  to  the  ground  of  attachment  are  always  to 

be  strictly  construed,  and  any  omission  of  the  requirements  of  the 
statute  is  fetal  to  the  attachment,  but  if  the  language  of  the  affidavit 
necessarily  implies  the  fact,  it  is  sufficient.  Hence,  an  affidavit 
"  that  the  claim  is  just  *'  and  "  that  the  defendant  is  converting," 
Ac,  is  a  sufficient  compliance  with  a  statute  which  requires  an 
affidavit  "that  the  claim  is  believed  td  be  just,"  and  "that  to  ^ 
best  of  affiant* s  belief  defendant  is  converting,'*  &c.  Clinch  River 
Mineral  Co.  v.  Harrison,  122. 

2.  Irregularity  of  Proceedings — Non-Resident. — Objections  to  the  r^:u- 

larity  of  attachment  proceedings  may  be  taken  advantage  of,  not 
only  in  the  trial  court,  but  in  an  appellate  court,  although  not  raised 
in  the  trial  court ;  and  the  court  may,  ot  its  own  motion,  dismiss 
an  irregular  attachment,  and  ought  to  do  so  when  there  has  been 
no  appearance  by  the  non-resident  debtor,  and  no  personal  service 
upon  him.     McAllister  v.  Guggenheimer,  317. 

3.  Regularity  of  Proceeding.— The  remedy  by  attachment  against  the 

estate  of  a  non-resident  is  wholly  statutory,  harsh  in  its  operations 
towards  tlie  debtor  and  his  creditors,  and  the  proceeding  must 
show  On  its  face  that  the  requirements  of  the  statute  have  been 
substantially  complied  with.     McAllister  v.  Guggenheimer,  317. 

4.  Return  Day. — An  attachment  sued  out  under  sections  2964  and  2965 

of  the  Code,  in  November,  1892,  and  made  returnable  to  Rules  is 
invalid.  Craig  v.  Williams,  90  Va.  500,  and  Grinburg  v.  Singerman, 
90  Va.  657,  approved.     McAllister  v.  Guggenheimer,  317. 

5.  Temporary  Removal  of  Goods  out  of  State  in  Course  of  Trade. — The 

shipment  of  products  of  an  enterprise  out  of  the  State  in  due  course 
of  trade,  where  the  removal  is  not  permanent  and  the  proceeds 
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are  brought  back  within  the  State,  is  not  sufficient  ground  for  an 
>  attachment.    The  statute  does  not  mean  to  designate,  as  cause  for 

attachment,  every  transitory  or  temporary  removal.  What  is 
meant  is  a  permanent  removal.  Qu^rb:  Was  it  eiTor  to  make 
the  attachment  returnable  to  rules.  See  section  2965  of  the  CJode. 
Clinch  River  Mineral  Co.  v.  Harrison,  122. 

ATTORNEYS'  FEES.    See  Trusts  and  Trustees,  2. 

ATTORNEY  IN  FACT. 

Treasurer^  Bond — County  Court  Judge. — The  judge  of  a  County  Court 
cannot  act  as  attorney  in  fact  of  an  obligor  to  sign  his  name  to  a 
bond  which  is  to  be  .given  before  and  approved  by  said  court,  and 
the  fact  that,  at  the  time  the  power  of  attorney  was  given,  the  obligor 
knew  that  the  attorney  was  such  judge,  is  immaterial.  Stuart  v. 
Commonwealth,  152. 
See  Power  of  Attorney. 

BILL  OF  EXCEPnONS. 

Office  of^^Allegation  of  Error — Evidence — Several  Objections  in  One  BiU. — 
It  is  the  office  of  a  bill  of  exceptions  to  set  forth  a  specific  and 
definite  allegation  of  error,  and  so  much  of  the  evidence  as  is  neces- 
sary to  a  clear  apprehension  of  the  propriety  or  impropriety  of  the 
ruling  made  by  the  court,  and  if  it  fails  to  do  this  the  exception 
will  prove  unavailing.  Two  or  more  objections  may  be  saved  by 
the  same  bill,  provided  they  are  distinctly  set  forth  with  the 
necessary  circumstantiality,  and  not  confused  with  one  another. 
But  the  better  practice  is  to  take  a  separate  bill  for  each  objection. 
Holleran  v.  Meisel,  143.    ' 

BILL  OF  PARTICULARS. 

1.  Assumpsit — Demurrer. — The  bill  of  particulars  required  by  section  3248 

of  the  Code  is  no  part  of  the  declaration,  and  a  demurrer  will  not 
lie  for  defects  in  such  bill.  The  proper  course  to  pursue,  where  a 
sufficient  bill  of  particulars  is  not  filed,  is  to  apply  to  the  court  to 
require  the  plaintiflf  to  file  an  amended  and  sufficient  account  of 
his  claim ;  and  if  he  fails  to  do  so,  to  move  the  court  to  exclude 
evidence  of  any  matter  not  described  sufficiently  to  give  the  de- 
fendant notice  of  its  nature  and  character.  George  Campbell  Co. 
V.  George  Angtis  d:  Co.,  438. 

2.  Assumpsit — Foreign  Money — Evidence. — ^The  office  of  a  bill  of  particu- 

lars is  to  give  a  fuller  and  more  particular  specification  of  the  mat- 
ter contained  in  the  declaration.  The  bill  of  particulars  is  to  be 
read  in  connection  with  the  declaration,  and  where  the  bill  sets 
forth  the  items  of  account  in  sterling  money,  but  its  value  is  calcu- 
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lated  and  expressed  in  federal  money,  and  the  declaration  alleges 
an  indebtedness  in  money  of  account  of  the  State,  this  is  sufficMbt 
to  admit  the  introduction  of  evidence  of  transactions  between  the 
parties  in  sterling  money.  The  better  practice,  however,  is  to  set 
forth  in  the  declaration  the  indebtedness  in  sterling  money,  and 
leave  it  to  the  jury  to  ascertain  its  value  in  domestic  money,  or  to 
state  the  indebtedness  to  be  in  foreign  money  of  the  value  of  so 
much  domestic  currency.  George  Campbell  Co.  v.  George  Angu*  <fe 
Co.,  438. 
3.  Office  of—  When  should  he  Objected  to.  —The  ofl5ce  of  a  bill  of  particulars 
is  to  give  a  fuller  and  more  particular  specification  of  the  matter 
contained  in  the  declaration,  or  of  the  nature  and  extent  of  the 
injury  which  the  plaintiflf  claims  that  he  has  sustained.  An  objec- 
tion to  a  bill  of  particulars  should  be  made  before  the  trial  begins. 
Norfolk,  dec,  R.  Co.  v.  Carter,  587. 

BONDS.    See  County  Bonds ;  County  Offi^cers. 

BOUNDARIES.    See  Ejectment,  4,  5,  6,  7. 

BRIDGE.    See  Streets,  1,  2. 

CHANCERY  JURISDICTION. 

1.  Cloud  on  TUle — Legal  Owner  Out  of  Possession — Adequate  Remedy  at 

Law. — A  party  holding  the  legal  title  to  land,  and  who  is  not  in 
possession  thereof,  has  a  complete  and  adequate  remedy  at  law  to 
recover  possession,  and,  as  a  general  rule,  in  the  absence  of  statu- 
tory authority,  a  court  of  equity  will  not  entertain  a  bill  filed  by 
him  to  remove  a  cloud  upon  the  title  occasioned  by  such  possession 
in  another  under  a  claim  of  title.     Otey  v.  Stuart,  714. 

2.  Damages — Ancillary  Relief. — A  court  of  equity  will  not  entert^n  a 

suit  merely  for  the  recovery  of  damages,  nor  will  it  undertake  to 
give  damages,  save  as  ancillary  or  auxiliary  to  some  one  of  its  re- 
cognized subjects  of  jurisdiction,  and  then  only  such  damages  are 
awarded  as  may  be  necessary  to  do  full  and  complete  justice  by 
way  of  compensation.     Eicing  v.  Litchfield,  575. 

3.  Forfeiture— Penalty — Liquidated  Damages. — In  cases  of  doubt  whether 

the  provisions  of  a  contract  constitute  a  forfeiture,  a  penalty,  or 
liquidated  damages,  courts  of  equity  strongly  incline  to  that 
construction  which  declares  it  to  be  a  forfeiture,  or  a  penalty,  rather 
than  liquidated  damages.  For  if  it  be  construed  as  a  forfeiture 
or  a  penalty,  it  will  entertain  jurisdiction  to  prohibit  either  the 
enforcement  or  the  voluntary  payment  of  the  penalty  or  forfeiture, 
and  will  compel  the  performance  of  the  alternative  contract,  if  a 
proper  case  be  made ;  but  if  it  be  construed  as  liquidated  damages 
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the  jurisdiction  of  the  court  of  equity  is  at  an  end.    Ewing  v.  lAlch- 
f  fidd,  676. 

4.  Legal  Demand — Trust  Property — Lien. — A  court  of  equity  will  not, 
in  the  absence  of  statutory  authority,  entertain  jurisdiction  to 
enforce  a  purely  legal  demand.  The  mere  fact  that  the  legal  title 
to  the  property  sought  to  be  subjected  is  in  trustees,  in  no  man- 
ner affects  the  rights  and  remedies  of  those  seeking  to  charge  it. 
The  right  to  charge  the  property  specifically  must  be  first  acquired. 
Clark  V.  Oliver,  421. 
See  Separate  Etftates,  1 ;  Mechanics^  Lien,  4. 

CHANCERY  PRACTICE. 

1.  Amendment  or  Alteration  of  Decree  During  the  Term. — Until  the  court 

adjourns  for  the  term,  no  one,  unless  expressly  authorized  to  do 
so,  can  act  under  a  decree  or  judgment  entered  at  that  term,  ex- 
cept at  his  peril.  During  the  term  all  the  proceedings  are  in  the 
breast  of  the  court,  and  under  its  control,  and  liable  to  be  stricken 
out,  altered  or  amended  during  the  term,  and  that  without  notice 
to  the  parties.  Parties  to  the  suit  are  conclusively  presumed  to 
hav€  known  any  modification  made  at  a  subsequent  day  of  the 
term,  of  a  decree  entered  at  a  former  day.  Clendenning  v.  Con- 
rad, 410. 

2.  Insolvent  Debtor — General  Creditors^  Bill — Separate  Bills — Specific  Lien. 

Although  a  general  bill  may  be  pending  to  administer  all  of  the  as- 
sets of  an  insolvent  debtor,  who  has  made  an  assignment  of  his 
effects,  yet  an  individual  creditor,  holding  a  specific  lien  on  a  part 
of  the  property  of  such  debtor,  may,  before  the  maturity  of  the 
general  bill  to  which  he  is  made  a  party,  but  not  yet  served,  file  his 
separate  bill  for  the  enforcement  of  his  specific  lien,  and  the  latter 
bill  may  be  treated  as  a  petition  in  the  general  suit,  or,  which  b 
more  common  in  Virginia,  the  two  causes  may  be  heard  together 
and  the  rights  of  all  parties  settled  and  adjudicated.  Bristow, 
Trtistee,  v.  Home  Building  Co.  {Perpetual),  18. 

3.  Petition  by  Parly  or  Receiver. — A  party  in  interest,  or  a  receiver, 

may  file  his  petition  in  a  suit  in  which  he  is  such  party,  or  was 
appointed  receiver,  in  order  to  bring  to  the  attention  of  the  court 
facta  affecting  his  interest,  and  to  ask  the  court  to  protect  such  in- 
terest.    Clendenning  v.  Conrad,  410. 

CHARITIES. 

Contrihutors — ResuUing  Trust. —  Where  contributors  have  subscribed 
to  a  fund  for  a  charitable  purpose  and  have  paid  it  over  to  the 
hand  by  which  it  is  to  be  received  and  applied,  their  interest 
and  control  over  it  cease  and  determine,  and  whatever  jurisdiction 
is  thereafter  entertained  by  the  courts  with  respect  to  the  disposition 


Digitized  by  LjOOQIC 


824  Index.  •  [91 

CHABITIES— Continued. 

and  control  of  this  fund,  must  be  called  into  active  exercise  either 
by  the  attorney-general,  acting  on  behalf  of  the  public,  or  by  the 
trustee  charged  with  its  custody  and  administration,  or  by  some 
person  having  a  beneficial  interest  in  the  object  of  the  trust. 
Thei-e  is  no  such  thing  as  a  resulting  trust  with  respect  to  a 
charity.     Clark  v.  Oliver^  421. 

CITY  CHARTER. 

Public  ImprovemenU — Letting  Contracts. — ^The  provision  of  a  charter 
which  requires  all  contracts  for  the  erection  of  public  improve- 
ments or  buildings  to  be  let  to  the  lowest  responsible  bidder,  does 
not  inhibit  the  city  from  constructing  public  buildings  or  improve- 
ments under  the  direction  of  its  own  engineers  or  officers,  but 
applies  only  to  such  buildings  or  improvements  as  are  let  to  con- 
tract.   Home  Building  Co.  v.  Roanoke,  52. 

CLAIMS  AGAINST  COUNTY. 

Adequate  Remedy  at  Law — Claims  Against  County. — ^A  plain  and  adequate 
remedy  is  provided  by  section  836  of  the  Code,  for  relief  against 
the  improper  allowance  by  the  board  of  supervisors  of  a  county,  of 
a  claim  which  for  any  reasons  ought  not  to  be  allowed.  And  a  bill 
in  equity  will  not  be  entertained  to  enjoin  the  payment  of  any 
such  claim.     Pearson  v.  Supervisor s,  dec,  322. 

CODE.    See  ConstUutional  Law,  2. 

COMMISSIONERS  IN  CHANCERY. 

1.  Commissioners  in  chancery  are  appointed  to  assist  the  court,  not  to 

supplant  it,  and  their  entire  work  is  always  subject  to  revision  by 
the  court,  or  the  judge  in  vacation.  While  a  court  of  equity  may 
avail  itself  of  the  aid  of  its  commissioners,  it  cannot  abdicate  its 
authority  or  powers,  nor  surrender  to  any  one  the  performance  of 
its  judicial  functions.    Shipman  v.  Fletcher,  473. 

2.  Report  of  Commissioner —  Weight  given. — ^The  report  of  a  commissioner 

in  chancery,  even  where  the  evidence  is  conflicting,  is  not  en- 
titled to  the  weight  of  the  verdict  of  a  jury.  The  functions  of  a 
commissioner  and  of  a  jury  are  entirely  diflferent  Courts  of  chan- 
cery find  and  decide  both  the  law  and  the  facts ;  juries  are  the 
triers  of  the  facts  only.    Shipman  v.  Fletcher,  473. 

3.  Report  of  Commissioner —  Weight  given — Exceptions — Duty  of  Court. — 

The  report  of  a  commissioner  in  chancery  is  prima  facie  correct, 
and  objection  to  it  must  be  raised  by  exceptions.  When  this  is 
done,  it  is  the  duty  of  the  court  to  examine  the  evidence  returned 
by  the  commissioner,  and  upon  which  his  conclusions  are  based, 
and  review  his  conclusions.    If  the  evidence  has  not  been  taken 
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by  the  commissioner,  nor  in  his  presence,  the  court  has  the  same 
means  of  ascertaining  the  truth  as  the  commissioner,  and  is  more 
competent  to  pass  on  the  evidence,  and  draw  correct  conclusions. 
If  the  evidence  consists  of  depositions,  and  has  been  taken  by  the 
commissioner  or  in  his  presence,  and  is  conflicting,  and  his  con- 
clusions are  clearly  supported  by  competent  and  unim peached  wit- 
nesses, his  report  will  not  be  disturbed,  unless  it  is  clear  that  the 
weight  of  the  testimony  is  contrary  to  his  conclusions.  But,  even 
in  such  case,  the  court  will  review  and  weigh  the  evidence,  and  if 
not  satisfied  with  the  findings  of  the  commissioner  will  overrule 
them.  The  report  will  only  be  accepted  as  conclusive  when  the 
testimony,  though  conflicting,  is  evenly  balanced,  and  the  report 
is  supported  by  the  testimony  of  competent  and  unimpeached  wit- 
nesses. JShipman  v.  Fletcher ,  473. 
4.  Report— Final  Decree — Motion  under  Section  S4S1  of  the  Code. — Where 
a  final  decree  has  been  entered  in  a  cause  confirming  the  report  of 
•  a  commissioner,  without  exception  or  objection,  the  appellate  court 

will  not  reverse  such  decree  for  errors  alleged  in  said  report  and 
not  api)earing  on  the  face  of  it.  And  in  a  litigated  case  such  errors 
cannot  be  corrected  by  the  trial  court  on  motion  under  section  3451 
of  the  Code.  This  section  provides  for  the  correction  of  errors 
generally,  on  a  judgment  by  default  or  bill  taken  for  confessed,  and 
for  misprisons  of  the  clerk,  or  clerical  misprisons  of  the  judge, 
where  the  judgment  may  be  safely  corrected  in  the  manner  pre- 
scribed by  that  section.  It  has  no  application  to  errors  in  the 
reasoning  and  conclusions  of  the  court  about  contested  matters. 
Shipman  v.  Fletcher^  473. 

COMMON  CARRIERS. 

1.  Shipping  FacilUiea — Contract  against  Negligence.  —Although  the  printed 

contract  of  shipment  stipulates  that  the  carrier  of  stock  shall  not 
be  liable  for  any  injury  to  the  stock  until  they  are  loaded  into  the 
car,  and  the  car-door  fastened  or  secured  by  the  conductor,  and 
shall  only  be  liable  for  the  safe  carriage  and  delivery  of  the  stock 
to  its  connecting  lines,  yet  if  the  injury  which  occasioned  the  loss 
was  inflicted  at  the  shipping  point  before  loading,  through  the 
fiailure  of  the  carrier  to  provide  safe  and  suitable  shipping  facili- 
ties, such  failure  is  negligence  and  the  carrier  is  liable,  though  the 
loss  actually  occurred  beyond  the  line  of  such  carrier.  Norfolk^ 
cfec,  R.  Co.  V.  Harmanj  601. 

2.  Shipping  Facilities — Negligence. — When  a  railroad  company    holds 

itself  out  as  a  common  carrier  of  live  stock,  the  law  imposes  upon 
it  the  duty  to  provide  suitable  and  safe  facilities,  such  as  yards  or 
pens,  both  at  the  place  of  shipment  and  the  place  of  destination, 
Vol.  xci — 104 
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for  receiving  and  discharging  the  live  stock  offered  to  it  for  ship- 
ment over  its  road.  If  it  permits  salt  water  to  be  in  such  pen  ac- 
cessible to  lambs  offered  for  shipment,  it  is  guilty  of  negligence  and 
liable  for  the  loss  occasioned  thereby.  Norfolk,  dec,  R.  Co.  v. 
Harman,  601. 

CONFLICT  OF  LAWS.    See  Usury,  2. 

CONSENT.    See  Removal  of  Causes. 

CONSTABLES.    See  Elections,  2,  4,  5. 

CONSTITUTIONAL  LAW. 

1.  Constitulion  of  U.  S.  and  of  Va.— Legislative  Power. — The  Consti- 

tution of  the  United  States  is  a  source  and  grant  of  power  to  the 
Congress  of  the  United  States.  It  is  an  enabling,  and  not  a  restrain- 
ing, instm  Jient.  Congress  can  do  nothing  except  what  the  Consti- 
tution, either  directly  or  by  reasonable  construction,  authorizes  it 
to  do.  The  Constitution  of  Virginia,  however,  is  a  restraining 
instrument,  and  the  Legislature  of  the  State  possesses  all  legislative 
power  not  prohibited  by  the  Constitution.    Brown  v.  Epps,  726. 

2.  How  Code  Amended,  Repealed,  or  Sections  Added. — Sec.  15,  Art.  V.  of 

the  Constitution  of  the  State  has  no  application  to  amendments 
of  the  Code ;  and  in  amending  and  re-enacting  or  repealing  any 
part  of  the  Code  or  adding  thereto,  it  is  not  necessary  to  do  more 
(if  so  much)  than  refer  to  the  proper  chapter  and  section  thereof 
to  be  amended,  or  repealed,  or  added  to,  and  adopt  and  express 
in  the  title  of  the  amendatory  act  the  number  and  subject  of  such 
chapter,  if  the  provision  of  such  amendment  by  re-enactment  or 
by  additional  section  or  sections  is  germane  to  the  subject  of  the 
chapter.     Iverson  Brown*  s  Case,  762. 

3.  Title  of  Act  and  of  Amendatory  Act. — If  an  act  of  Assembly  has  been 

amended,  it  is  unnecessary  to  enquire  whether  the  title  of  the 
amendatory  act  would,  of  itself,  be  sufficient ;  it  is  enough  if  the 
title  of  the  original  act  is  sufficient  to  embrace  the  matters  con- 
tained in  the  amendatory  act.     Iverson  Brown* s  Case,  762. 

4.  Title  of  Act — Amendatory  Act. — Where  a  prior  act  of  Assembly  has 

been  substantially  incorporated  into  the  Code,  and  some  of  these 
provisions  of  the  Code  are  amended  and  re-enacted,  others  re- 
pealed, and  new  sections  added  to  that  chapter  by  a  subsequent 
act  of  Assembly,  the  title  of  which  refers  to  the  numbers  of 
the  sections  amended  or  repealed,  and  the  number  and  subject  of 
the  chapter,  and  the  amendment  and  new  sections  are  germane  to 
the  title  of  the  original  act,  the  title  of  the  amendatory  act  is  a 
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sufficient  compliance  with  Sec.  15,  Art.  V.  of  the  Constitution. 
Iveraon  Brown^s  CasCy  762. 
6.  IMe  of  Act— Single  Object.— The  title  of  an  act  will  be  sufficient, 
within  the  meaning  of  Sec.  15,  Art.  V.  of  the  Constitution,  if  the 
things  authorized  to  be  done,  though  of  a  diverse  nature,  may  be 
fairly  regarded  as  in  furtherance  of  the  object  expressed  in  the 
title.  All  that  is  required  is  that  the  subjects  embraced  in  the 
statute,  but  not  specified  in  the  title,  be  congruous  and  have 
natural  connection  with  or  be  germane  to  the  subject  expressed  in 
the  title.  And  the  Constitution  is  to  be  liberally  construed  so  as 
to  uphold  the  law,  if  practicable.     Iverson  BrowrCs  CasCy  762. 

6.  Title  of  Acl — One  Object. — The  title  of  an  act  of  the  General  Assem- 

bly is  sufficient  if  it  gives  notice  of  the  general  subject  of  the  act, 
and  of  the  interests  likely  to  be  affected  thereby.  If  the  subjects 
embraced  by  the  act,  but  not  specified  in  the  title,  have  con- 
gruity  or  natural  connection  with  the  subject  stated  in  the  title,  or 
are  cognate  or  germane  thereto,  the  requirement  of  the  Constitution 
(section  15,  Article  V.)  "  that  no  law  shall  embrace  more  than  one 
object  which  shall  be  expressed  in  its  title,'*  is  satisfied.  Tested 
by  this  rule,  the  act  of  January  22,  1894,  entitled  "an  act  to  au- 
thorize and  provide  for  a  s{)ecial  election  in  the  county  of  Pulaski 
as  to  the  removal  of  the  court-house  of  said  county,"  is  not  in 
conflict  with  Article  V.,  section  15,  of  the  Constitution  of  the 
State.     Ingles  v.  Straus j  2 ,9. 

7.  Title  of  Act — Object  of  Tax — Amendatory. — An  amendatory  act  which 

merely  continues  a  tax,  which  has  been  imposed  by  a  previous  act, 
without  stating  the  object  to  which  the  tax  is  to  be  applied,  is 
not  repugnant  to  Sec.  16,  Art.  X.  of  the  Constitution,  if  the  origi- 
nal act  which  imposed  the  tax  states  the  object  to  which  it  was  to 
be  applied.  And  this  is  true,  although  the  amendatory  act  does 
not  purport  to  amend  the  original  act,  but  the  Code  into  which 
the  original  act  was  incorporated.     Iverson  Broum^s  Case^  762. 

8.  Title  of  Act — Object  of  Tax. — The  title  of  an  act  which  imposes  a 

tax  sufficiently  defines  the  object  to  which  the  tax  is  to  be  ap- 
plied, within  the  meaning  of  Sec.  16,  Art.  X.  of  the  Constitution, 
when  it  declares  it  to  be  "to  obtain  revenue.**  Iverson  Brown^ s 
Case,  762. 

9.  yalid  in  Part  and  Void  in  Part. — An  act  may  be  constitutional  in 

one  part  and  unconstitutional  in  another ;  but  if  the  unconstitu- 
tional parts  are  unnecessary  to  the  main  purpose  of  the  act,  and 
are  separable  from  it,  so  that  they  may  be  suppressed  and  yet  leave 
the  residue  of  the  act  in  full  force  and  vigor,  this  will  be  done, 
and  the  unobjectionable  parts  of  the  act  will  be  upheld  and  en- 
forced.    If  the  provision  of  the  act  of  March  6,  1894,  which  au- 


Digitized  by  LjOOQIC 


828  Index.  [91 

CONSTITUTIONAL  laK'W—Omtinued, 

thorizes  special  coDstables  to  make  arrests  on  the  verbal  order  or 
warrant  of  the  judges  of  election  be  unconstitutional  (a  questicm 
not  decided),  the  unconstitutionality  of  that  provision  would  not 
invalidate  the  other  provisions  of  the  act  not  in  conflict  with  the 
Constitution.  Pearson  v.  Supervisors^  <fcc.,  322. 
See  Elections,  1,  2,  3,  4,  5,  6,  7,  9 ;  Streets,  2,  4 ;  Oyster  Tax;  CWmmal 
Law  and  Procedure,  3,  6,  13. 

CONSTRUCTION  OF  STATUTES. 

1.  Particular  Words  Followed  by  General  Words, — Where  a  particular 

class  of  persons  or  things  is  mentioned  in  a  statute,  and  general 
words  follow,  the  class  first  mentioned  is  to  be  taken  as  the  most 
comprehensive,  and  the  general  words  are  to  be  restricted  to  other 
persons  or  things  of  the  same  kind.  American  Mang.  Co.  v.  Va, 
Mang.  Co.,  272. 

2.  Omitted  Words  Supplied — Married  Women^s  Act,  1878. — Statutes  must 

be  interpreted  according  to  their  intent  and  meaning,  and  not 
always  according  to  the  letter.  And,  while  courts  should  not  de- 
part from  the  letter  except  where  the  duty  is  plain,  yet,  if  the 
omiasion  of  a  word  makes  the  whole  act  incongruous  and  unin- 
telligible, and  leads  to  absurd  results,  and  it  is  manifest  that  the 
omission  was  an  inadvertence,  and  the  omitted  word  can  be  readily 
supplied  from  the  context,  it  is  the  plain  duty  of  the  court  to 
.  supply  the  omission.  Applying  this  rule  to  the  act  of  Assembly, 
approved  March  14,  1878,  commonly  called  the  Married  Women's 
Act,  the  word  **  not**  should  be  inserted  in  line  16  of  section  2, 
immediately  in  front  of  the  words  **  in -conflict**  Hutchings  v. 
Commercial  Bank,  68. 
See  Set  Offs. 

CONSTRUCTION  OF  WRITTEN  INSTRUMENTS. 

Deed —  Will — Power  of  Attorney. — An  instrument  which  purports  on  its 
face  to  be  a  deed,  is  signed,  sealed,  acknowledged  before  a  notary 
public,  and  admitted  to  record,  and  which  grants,  bargains,  sells, 
and  conveys  absolutely,  and  without  reservation  or  condition,  aD 
of  the  stocks,  bonds,  and  other  evidences  of  debt  of  the  grantor  to 
a  trustee  to  be  held  for  the  benefit  of  the  grantor  (who  is  an  un- 
married woman,  but  who  is  shortly  thereafter  married),  for  the  term 
of  her  natural  life,  with  the  further  provision  that,  at  the  death 
of  the  grantor,  the  property  conveyed  shall  pass  to  her  children, 
if  any,  and  if  none,  to  her  heirs  at  law,  as  though  the  same  were 
real  estate,  is  a  deed,  and  is  not  a  power  of  attorney,  nor  a  will, 
nor  a  writing  partaking  of  the  double  nature  of  power  of  attorney 
and  will,  and  therefore  is  not  revocable.  Claiborne  v.  Radford,  527. 
See  Deed  of  Exchange. 
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1.  Discretion. — A  motion  for  continuance  is  always  addressed  to  the 

sound  discretion  of  the  court,  and  the  appellate  court  will  presume 
that  this  discretion  was  properly  exercised,  unless  the  contrary  is 
shown.     Clinch  River  Min.  Co.  v.  Harris' m,  122. 

2.  Discretvm — Special  Jury. — Motions  for  continuance  and  also  for  a 

special  jury  are  alike  addressed  to  the  sound  discretion  of  the 
court,  and  its  judgment  will  not  be  reviewed,  unless  it  plainly  ap- 
pears that  the  discretion  has  been  improperly  exercised.  GoodeU 
V.  Gibbf/ns,  608. 

CONTRACTS. 

How  Construed. — Every  contract  must  receive  a  reasonable  construction. 
Regard  should  be  had  to  the  intention  of  the  parties,  their  situa- 
tion, the  subject  matter  of  the  agreement  and  the  object  to  be 
attained.  But  a  construction  which  would  be  unreasonable  and 
unjust  is  to  be  avoided,  if  it  can  be  done  consistently  with  the 
terms  of  the  agreement,  and  that  construction  which  is  most 
obviously  just  is  to  be  favored  as  most  in  accordance  with  the  pre- 
sumed intention  of  the  parties.     Young  v.  Ellis,  297. 

See  Agreements ;  Estimates. 

CORPORATIONS. 

1.  Consolidation  of  Corporations — lAabilUies  of  Old  Company. — ^The  cor- 

poration which  is  created  by  the  consolidation  of  other  corpora- 
tions, or  the  surviving  corporation  where  another  or  others  are 
merged  into  it,  is  ordinarily  deemed  the  same  as  each  of  the  cor- 
porations which  fonned  it  for  the  purpose  of  answering  for  the 
liabilities  of  the  old  corporation,  and  may  be  sued  under  its  new 
,  name,  or  under  the  name  of  the  surviving  company,  for  their 
debts,  as  if  no  change  had  been  made  in  the  name,  or  in  the  or- 
ganization of  the  original  corporations.  Langhome  v.  Richmond 
R.  Co.  and  another,  369. 

2.  Foreign    Corporations — Section    1104    of  the    Code — Allegations    and 

Proof. — A  bill  which  charges  that  a  foreign  corporation  has  not 
complied  with  the  provision  of  section  1104  of  the  Code,  must 
also  allege  in  what  particulars  it  has  failed  to  do  so.  The  investi- 
gation will  be  confined  to  particulars  charged.  National  Building 
<fcc.  Association  v.  Ashworth,  706. 

3.  Misjoinder — Consolidation  of  Corp<yrations. — Where  a  corporation  lia- 

ble for  personal  injuries  inflicted  by  its  agents,  becomes  merged 
into,  or  consolidated  with  another  corpomtion,  which  by  authority 
of  law  or  act  of  the  parties  is  responsible  for  such  liability,  an 
action  at  law  may  be  maintained  for  such  injuries  against  either 
of  said  corporations,  but  not  a  joint  action  against  both.    They 
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are  not  jointly  liable.  One  is  liable  for  committing  the  alleged 
tort,  the  other  is  liable  by  reason  of  the  consolidation.  In  a 
joint  action  it  must  appear  from  the  declaration  that  the  contract 
or  tort  upon  which  the  action  is  brought  is  a  joint  contract,  or  a 
joint  tort ;  otherwise,  the  declaration  will  be  bad  on  demurrer 
for  misjoinder  of  causes  of  action  and  of  parties.  Lctnghjme  v. 
Richmond  R,  Co.  and  another ^  369." 
See  Directors ;  Process. 

COUNTY  BONDS. 

Irregularities— Curative  Act. — The  Legislature  has  power  to  authorize  a 
county  or  other  municipality  to  subscribe  to  the  stock  of  a  rail- 
road company  and  to  issue  bonds  for  such  subscription.  Although, 
by  reason  of  mistake,  carelessness,  or  other  cause,  a  county  has 
failed  to  copiply  with  the  conditions  precedent  to  the  exerdse  of 
a  power  conferred  upon  it  by  the  Legislature  to  issue  bonds,  stiD 
the  Legislature  can  cure  all  irregularities  by  subsequent  legislation, 
and  make  such  bonds  as  valid  and  binding  as  if  all  the  conditions 
precedent  had  been  strictly  complied  with.  BeU  v.  FarmviUe  <fcc. 
R.  Co.,  99. 

COUNTY  OFFICERS. 

1.  County    Treasurer — Official   Bonds — Approval   by    County    CourL  — 

County  Courts  are  charged  with  the  duty  of  superintending  the 
execution  of  official  bonds  of  County  treasurers,  and  their  approyal 
is  necessary  to  complete  the  execution  and  delivery  of  such  bonds, 
and  to  make  them  obligatory  ;  but  this  approval  must  appear  of 
record.     Blanton  v.  Commonwealthf  1. 

2.  County    Treasurer — Official    Bonds — Approval -7  Alteration. — Where 

the  record  shows  that  the  Court  has  designated  and  approved  cer- 
tain pei*8ons  as  sureties  on  the  official  bond  of  a  County  treasurer, 
no  alteration  can  be  made  by  leaving  off  a  name,  or  substituting 
another  therefor.  The  bond  nmst  conform  to  the  judgment  of 
approval.     Blanton  v.  Commonivealthj  1. 

3.  County    Treasurer — Official  Bonds — PUa  nut  tiel  redord — Variance — 

Discharge  of  Surety. — On  a  motion  against  a  County  treasurer  and 
his  sureties  on  his  official  bond  as  such  treasurer,  the  defendants 
plead  nul  tiel  record,  and  issue  is  joined  on  this  plea.  The  plaintiff 
vouches  the  order  of  approval  of  the  County  Court  showing  the 
names  of  eight  persons  accepted  as  sureties,  and  offers  in  evidenoe 
a  bond  containing  the  names  of  the  principal  and  of  the  eight  sure- 
ties, but  signed  by  only  seven.  * 
Held: 

There  was  a  material  variance'  between  the  record  of  the  bond 
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accepted  by  the  County  Court  and  the  bond  in  suit,  and  the  sure- 
ties are  discharged. 
Qusere — Can  the  plea  of  non  est  factum  be  pleaded  to  an  action  on  an 
official  bond  taken  and  approved  by  a  court  of  record,  where  no 
fraud  is  alleged?    Blanton  v.  Commonwealth,  1. 
4.    Treasurer's  Bond— Record — Plea  of  non  est  factum. — ^The  qualifica- 
tion of  a  county  treasurer,  including  the  execution  of  his  bond,  is 
made  a  matter  of  record  in  the  County  Court,  and  imports  such 
absolute  verity  that  in  an  action  on  said  bond  the  plea  of  non  est 
factum  cannot  be  pleaded  by  the  obligors.    Where  the  record  ap- 
pears to  be  regular  and  complete,  it  can  only  be  assailed,  if  at  all, 
on  the  ground  of  fraud,  which  must  be  distinctly  charged  and 
clearly  proved.     Vaughan  v.  Commonwealth^  17  Gratt.  386 ;  CalweU 
V.    Commonwealth,  17  Gratt.  391,  approved.    Stuart  v.    Common- 
wealth, 152. 
See  Attorney  in  Fact. 

COURT  ORDERS.     See  Criminal  Law  and  Procedure,  2. 

CRIMINAL  LAW  AND  PROCEDURE. 

1.  Charge. 

1.  Effect  on  Verdict. — ^The  charge  to  the  jury  should  be  given  by  the 

clerk  under  the  direction  of  the  court,  but  if  it  appears  that 
they  were  fully  informed  of  their  duties,  and  no  injury  resulted 
to  the  accused,  the  verdict  will  not  be  set  aside  merely  because 
a  part  of  the  charge  was  given  by  the  clerk,  part  by  the  court, 
and  part  by  the  attorney  for  the  Commonwealth.  Porterjield's 
Case,  801. 

2.  Grand  Jury — Charge — Indictment. — Failure  to  charge  the  grand 

jury,  as  provided  by  section  3982  of  the  Code,  does  not  vitiate 
an  indictment  found  by  them.  The  provision  is  directory  only, 
as  are  also  the  provisions  of  sections  3984  and  3991  of  the  Code. 
PorterfieWs  Case,  801. 

2.  Court  Orders. 

1.  Authentication — Section  SI  14  of  the  Code. — All  of  the  proceedings 
had  and  orders  made  during  the  term  of  a  court,  which  are 
spread  on  the  record  and  which  precede  the  signature  of  the 
judge,  are  thereby  sufficiently  authenticated.  And  if  only  the 
orders  of  the  last  day  of  the  term  are  signed  this  is  sufficient 
authentication  of  all  the  orders  of  the  term,  though  the  rea- 
sonable inference  from  section  3114  of  the  Code  is  that  the 
orders  of  each  day  should  be  separately  signed ;  and  there 
should  be  no  laxity  in  this  respect,  but  the  intention  of  the 
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2.  Court  Orders— Crm/mw^d. 

statute  should  be  rigorously  observed.  Weather man^$  Case, 
796. 

2.  Entries  nunc  pro  tunc —  When  made. — In  proper  cases,  to  further 

the  ends  of  justice,  courts  may  make  entries  of  judguaents  and 
orders  nunc  pro  tunc  in  either  civil  or  criminal  cases,  and  the 
time  within  which  this  may  be  done  is  not  limited.  If  the 
entry  is  one  which  the  judge  may  be  compelled,  by  mandamus^ 
to  make,  he  may  make  it  of  his  own  motion.  Weai?i€rman*9 
CasCy  796. 

3.  Signing  Orders — Presence  of  Accused. — Signing  the  orders  is  no 

step  in  the  prosecution  of  a  criminal,  and  no  part  of  the  trial, 
but  is  simply  the  authentication  of  what  has  been  done,  and 
where  the  record  shows  that  the  accused  was  present  when  the 
proceedings  were  had,  he  need  not  be  present  when  the  orders 
are  signed.     Weatherman* s  Case,  796. 

3.  Discharge. 

1.  New  Tried. — A  prisoner  is  not  entitled  to  be  discharged  from  pro- 

secution for  an  offence  merely  because  a  new  trial  has  been 
granted  him  on  the  ground  that  his  case  had  been  erroneously 
continued  at  one  term  of  a  county  court  on  the  motion  of  the 
commonwealth,  against  his  protest.     Benton^s  Case,  782. 

2.  ''Speedy  Trial*'— Section  4047  of  the  Cbd^.— What  is  meant  by 

the  "speedy  trial  '*  guaranteed  by  the  Constitution,  and  what 
is  the  delay  in  the  trial  of  one  charged  with  felony,  which  shall 
forever  discharge  him  from  prosecution,  are  sufficiently  inter- 
preted by  sec.  4047  of  the  Code,  and  this  interpretation  has 
been  repeatedly  sanctioned.  Benton's  Case,  782. 
See  Habeas  Corpus,  3,  4,  5 ;  Jury  Trial. 

4.  Embezzlement. 

Larceny. — On  an  indictment  for  larceny,  proof  of  embezzlement  is 
sufficient  to  sustain  the  charge.  Section  3716  of  the  Code. 
PUsnogle's  Case,  808. 

5.  Evidence. 

1.  Circumstanlial  Evidence. — In  order  to  warrant  a  conviction  of 

crime  on  circumstantial  evidence,  every  essential  fact  or  cir- 
cumstance upon  which  conviction  depends  must  be  proved  by 
competent  evidence  beyond  a  reasonable  doubt  Porterfield's 
case,  801. 

2.  Homicide — Antecedent  Threats — Previous  Attempts  on  Life  of  Ik- 

ceased — Corpus  Delicli^Circumstaniial  Evidence. — On  a  trial  for 
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5.  Evidence — Continued. 

homicide,  antecedent  threats  and  previous  attempts  to  take 
the  life  of  the  deceased  are  competent  evidence  both  on  the 
question  of  deliberation  and  of  premeditation.  And  where 
it  is  shown  that  the  deceased  came  to  his  death  by  drowning, 
while  in  company  with  the  accused,  it  is  competent  to  show 
that  shortly  theretofore  the  accused  stated  to  the  friends  and 
relatives  of  the  deceased  that  deceased  had  heart  disease  and 
was  liable  to  die  at  any  time.  The  corpus  delicti  was  sufl5ciently 
proved  in  this  case  to  admit  circumstantial  evidence  tending 
to  connect  the  accused  with  the  crime.     Nicholas*  case,  741. 

3.  Larceny. — Proof  that  the  purchaser  of  a  watch  paid  $30  for  it, 

and  that  it  was  represented,  when  purchased,  as  a  gold  watch, 
is  sufficient  to  sustain  a  charge  in  an  indictment  that  a  gold 
watch  was  stolen.     Piisnogle^s  case,  808. 

4.  Possession  by  Accused  of  Instruments  of  Death. — Where  it  is  shown 

that  a  crime  has  been  committed  by  the  use  of  certain  tools 
and  instruments,  it  is  always  pertinent  to  show,  as  one  ele- 
ment connecting  the' accused  with  the  crime  charged,  that  he 
possessed  such  tools  and  instruments.    Nicholas'  case,  741. 


6.  Habeas  Corpus. 

Dismissal  of  Indictment — Jeopardy — Delay  in  Indictment — Delay  in 
Trial — Repeal  of  Statute  giving  Jurisdiction. — ^A  prisoner  was 
arrested  and  committed  to  jail  on  November  8,  1893,  on  a 
warrant  of  a  justice  of  the  peace,  charging  him  with  murder. 
At  the  next  succeeding  term  of  the  County  Court  he  was  in- 
dicted for  the  murder,  and  upon  arraignment  elected  to  be 
tried  in  the  Circuit  Court,  which  met  in  the  same  month. 
At  the  November  term,  1893,  of  the  Circuit  Court  the  case  was 
continued  for  the  Commonwealth.  At  the  next  succeeding 
term  of  the  Circuit  Court  in  May,  1894,  the  Circuit  Court  dis- 
missed the  case,  of  its  own  motion,  in  the  absence  of  the  pris- 
oner and  against  his  objection,  for  want  of  jurisdiction,  but 
without  prejudice  to  the  Commonwealth  to  arrest,  indict,  and 
try  him  for  the  same  offence.  He  was  immediately  arrested 
and  confined  in  jail,  upon  a  new  warrant  of  a  justice  of  the 
peace,  charging  him  with  the  same  offence.  At  the  next 
term  of  the  County  Court,  June,  1894,  he  was  again  indicted 
for  the  same  offence.  At  the  same  term  of  the  County  Court, 
upon  the  calling  of  the  case,  he  tendered  a  number  of  special 
pleas,  which  were  rejected.  He  then  pleaded  "Not  guilty,*' 
and  the  case  was  continued  and   he  was  remanded  to  jail. 

Vol.  xci — 105 
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Thereupon  he  sued  out  a  writ  of  Jiabeas  corpus,  alleging  that 
he  was  ill^rally  detained,  and  prayed  to  be  discharged. 
Held  : 

1.  The  order  of  the  Circuit  Court  dismissing  the  indictment  could 

not  operate  as  an  acquittal.  If  the  Circuit  Court  had  juris- 
diction to  try  the  case,  the  order  of  dismissal  had  the  same 
effect  as  if  the  indictment  had  been  quashed,  or  a  nolle 
prosequi  entered.  It  ended  that  indictment,  but  did  not 
acquit  the  prisoner  of  the  offence  charged.  If  the  Circuit 
Court  had  no  jurisdiction  it  could  enter  no  order  which  would 
benefit  or  prejudice  the  prisoner,  or  the  Commonwealth. 
JJulin's  Case,  718. 

2.  The    prisoner   was  not  "  twice  in  jeopardy "  for   the  same 

offence.  He  has  never  been  put  upon  his  trial  for  said  of- 
fence, and  no  jury  has  ever  been  charged  with  his  deliver- 
ance. In  order  to  show  former  jeopardy,  it  must  appear  that 
the  party  was  put  upon  his  trial  before  a  court  which  had 
jurisdiction,  upon  indictment  or  information  which  is  suffi- 
cient in  form  and  substance  to  sustain  a  conviction,  and  that 
a  jury  was  empaneled  and  sworn,  and  was  thus  charged  with 
Lis  deliverance.     DxdirCs  Case,  718. 

3.  The  prisoner  is  not  entitled  to  be  discharged  from  imprison- 

ment, under  section  4001  of  the  Code,  because  he  was  under 
indictment  during  the  whole  time  the  case  was  pending  in  the 
Circuit  Court,  and  at  no  time  did  two  terms  of  the  County 
Court  elapse  without  indictment  while  he  was  held  to  answer 
in  thai  court.  After  the  prisoner  demanded  to  be  tried  in  the 
Circuit  Court,  and  the  case  was  removed  to  that  court,  the 
County  Court  had  no  further  jurisdiction  over  the  case  till 
after  the  indictment  was  dismissed  in  that  court,  and  the 
prisoner  had  been  re-arrested  under  a  new  warrant  issued 
for  that  purpose.     DtdirVs  Case,  718. 

4.  The  prisoner  was  not  entitled  to  be  discharged  from  prose- 

cution under  section  4047  of  the  Code  (as  amended  Febru- 
ary 12,  1894.  Acts  of  Assembly,  1893-4,  p.  464).  At  no  time, 
while  the  case  was  pending  in  either  court,  did  two  terms 
of  that  court  elapse  without  a  trial.  Duivn's  Case,  718. 
6.  The  act  of  February  12,  1894,  (Acts  of  Assembly,  1893-4,  p. 
4(54)  did  not  operate  proprio  vigore  to  discharge  the  prisoner 
from  further  prosecution  for  the  offence,  nor  did  it  remand 
the  cause  to  the  County  Court  for  trial ;  and  the  case  could 
not  be  considered  as  pending  in  the  County  Court  during 
the  time  which  elapsed  between  the  passage  of  that  act  and 
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6.  Habeas  Corpus — Cmvtirmed, 

the  dismissal  of  the  case  in  the  Circuit  Court.  Whenever  a 
court  is  deprived  of  jurisdiction  over  any  class  of  cases,  by 
the  repeal  of  a  statute  which  gives  the  jurisdiction,  and  there 
is  no  provision  made  for  the  transfer  of  such  cases  to  some 
other  court  which  has,  or  is  given  jurisdiction,  and  no  reser- 
vation made  for  the  trial  of  pending  cases  in  such  court,  all 
such  cases  fall  with  the  repealed  statute.    Dulin*8  CaUy  718. 

7.  Higher  Offence. 

"  Higher  Offence  " — Case  at  Bar. — ^As  a  general  rule,  what  is  a  "  higher 
offence  *'  within  the  meaning  of  sec.  4040  of  the  Code  is  to  be 
determined  by  the  maximum  of  the  penalty  affixed  to  the 
offence.  Applying  this  rule  to  the  case  at  bar,  housebreaking 
in  the  night  time  with  intent  to  commit  larceny,  and  grand 
larceny,  are  of  equal  degree,  and  a  conviction  of  either,  when 
set  aside  at  the  instance  of  the  accused,  is  a  waiver  of  his  jeop- 
ardy as  to  both,  and  upon  a  new  trial  he  may  be  put  upon  trial 
upon  the  whole  indictment  in  which  both  are  charged. 
Benton^  8  CasCj  782. 

See  Jeopardy. 

8.  HOUBEBREAEING. 

Grand  Larceny — Distinct  Offences  in  One  Count — JBffect  of  Conviction 
Submitted  to. — Housebreaking  with  intent  to  commit  larceny, 
and  grand  larceny,  are  distinct  offences,  and  to  each  is  affixed 
its  own  penalty,  but  they  may  be,  and  often  are,  one  continued 
act,  and  may  be  charged  in  the  same  count  of  an  indictment. 
Upon  such  count  the  accused  may  be  found  guilty  of  either  or 
both  offences,  but  there  can  be  only  one  penal tji  imposed.  If 
it  is  desired  to  punish  for  both  offences,  in  a  case  of  this  kind, 
a  separate  count  for  larceny  must  be  inserted  in  the  indictment. 
If  there  is  a  conviction  generally,  or  of  the  grand  larceny  only, 
and  it  is  submitted  to,  in  either  case,  this  is  a  bar  to  further 
prosecution.     Benion/s  Casey  782. 

See  Indictmentj  2. 

9.  Idem  Sonans. 

**Bolen*^  for  **Bolden.'* — ^Whether  or  not  two  or  more  names  are 
idem  sonans  may  be  determined  by  the  court  upon  a  mere  com- 
parison in  cases  free  from  doubt ;  in  doubtful  cases,  or  those 
dependent  upon  particular  circumstances,  the  question  may  be 
submitted  to  a  jury.  "  Bolen  "  is  idem  sonans  with  "Bolden. " 
Pitsnogle's  Case^  808. 
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10.  Indictment. 

1.  Counts, — It  is  entirely  permissible  to  describe  the  oflfenoe  com- 

mitted in  various  ways  in  separate  counts  of  the  same  indict^ 
ment,  so  as  to  meet  the  evidence  as  it  may  be  adduced  on  the 
trial,  and  an  indictment  is  not  bad  on  demurrer,  which  in  one 
count  charges  the  accused  with  breaking  and  entering  a  hcrase 
in  the  night  time,  and  in  another  with  entering  toithoul  break- 
ing.   Benton's  Case,  782. 

2.  Housebreaking — Grand  lAirceny — Distinct  Offences  in  One  Count- 

Effect  of  Conviction  Submitted  <o.— Housebreaking  with  intent 
to  commit  larceny,  and  grand  larceny,  are  distinct  offences, 
and  to  each  is  affixed  its  own  penalty,  but  they  may  be,  and 
often  are,  one  continued  act,  and  may  be  charged  in  the  same 
count  of  an  indictment.  Upon  such  count  the  accused  may 
be  found  guilty  of  either  or  both  offences,  but  there  can  be 
only  one  penalty  imposed.  If  it  is  desii-ed  to  punish  for  both 
offences,  in  a  case  of  this  kind,  a  separate  count  for  larceny 
must  be  inserted  in  the  indictment.  If  there  is  a  conviction 
generally,  or  of  the  grand  larceny  only,  and  it  is  submitted  to, 
in  either  case,  this  is  a  bar  to  further  prosecution.  Benttm^s 
Case,  782. 
See  Charge,  supra. 

11.  Instructions. 

Instructions  Refused  when  Jury  Already  Fairly  Instructed. — Where 
instructions  given  by  the  trial  court  clearly  and  iairly  lay  down 
the  law  applicable  to  the  case,  it  is  not  error  to  refuse  other  in- 
structions on  the  same  subject  tendered  by  the  prisoner.  Nich- 
oUis'  case,  74;i. 

12.  Jeopardy. 

New  Trial — Waiver — Indictment — Tivo  Offences  in  One  Count. — When 
an  accused  is  convicted  of  an  offence  and  applies  for  and  ob- 
tains a  new  trial,  he  thereby  waives  his  former  jeopardy  and 
subjects  himself  to  further  trial.  And  where  more  than  one 
offence  is  distinctly  or  substantially  charged  in  one  count  of  an 
indictment,  and  there  has  been  a  verdict  of  conviction  thereon, 
which  has  been  set  aside,  and  a  new  trial  awarded,  on  such 
new  trial  the  accused  shall  remain  liable  to  be  convicted  of 
any  offence  charged  in  the  indictment  for  which  there  is  no 
severer  penalty  than  for  the  offence  of  which  he  was  con- 
victed.    Benton^s  case,  782. 

See  Habeas  Corpus,  2. 
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13.  Jury  Trial. 

1.  Constitution  of   U  S. — AmendmejU    VI. — Jury  Trial. — ^The  Con- 

stitution of  the  United  States,  Art.  III.,  sec.  3,  declaring  that 
"  the  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury,"  applies  to  trials  held  under  the  authority  of  the 
government  of  the  United  States,  and  makes  a  jury  an  indis- 
pensable requisite  of  every  trial  of  a  person  accused  of  crimes 
in  the  courts  of  that  government.  Article  VI.  of  the  Amend- 
ments to  the  Constitution  of  the  United  States  also  applies 
to  said  courts,  and  is  **to  be  construed  and  applied  in  har- 
mony with  all  the  provisions  of  that  instrument."  Brown  v. 
Epps,  726 

2.  Constitution  of   Va. — Art.  J.,  sec.  10 — Jury  Trial. — Art^  I.,  sec. 

10,  of  the  Constitution  of  Virginia,  declaring  **  that  a  man  hath 
a  right  to  a  speedy  trial  by  an  impartial  jury  "  ibeans  that  he 
has  a  legal  claim  to  a  trial  by  a  jury  ;  that  a  jury  trial  is  his 
privilege.  But  the  presence  of  a  jury  is  not  made  a  jurisdic- 
tional fact,  without  which  a  court  is  not  duly  organized  for  the 
trial  of  criminals  as  is  the  case  in  all  courts  of  the  United 
States.  "Speedy,"  as  used  in  the  Constitution,  is  not  ** im- 
mediate,** but  "  without  undue  delay.**  Callan  v.  Wilsonj  127 
U.  S.  540,  explained  and  distinguished.     Brmvn  v.  Epps,  726. 

3.  Sec.  4106  of  Code,  Constitutional.— ^c.  4106  of  the  Code,  giv- 

ing to  the  several  police  justices  and  justices  of  the  peace  con- 
current jurisdiction  with  the  County  and  Corporation  Courts 
of  certain  criminal  cases,  is  to  be  construed  in  conjunction 
with  sections  4107  and  4108  giving  to  the  person  convicted 
the  right  of  appeal  to  the  County  and  Corporation  Courts, 
and  regulating  how  said  appeal  shall  be  tried.  The  appeal 
wholly  sets  at  naught  the  judgment  rendered  against  him,  and 
sec.  4108  guarantees  to  him  a  fair  trial  by  an  impartial  jury, 
before  whom  he  stands  innocent  until  his  guilt  is  proven.  So 
construing  these  sections,  cec.  4106  is  not  in  conflict  with  Art. 
I.,  sec.  10,  of  the  Constitution  of  Virginia.  MiUer  v.  Common- 
wealth, 88  Va.  618,  overruled.     Brown  v.  Epps,  726. 

4.  Sec.  4106  of  Code,  as  Amended,  Constitutional.— Sec.  4106  of  Code, 

as  amended  by  the  Act  of  Assembly,  approved  February 
23,  1894,  Acts  1893-4,  p.  430,  is  not  in  conflict  with  Art.  I., 
sec.   10,  of  th^  Constitution  of  Virginia.    Brown  v.    Epps^ 
726. 
See  Motions  to  Recover  Money,  3. 

14.  Larceny. 

See  Embezzlement ;  Housebreaking  ;  Jury  Trial. 
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15.  New  Trials. 

1.  After  Discovered  Evidence — Affidavits — CourUer  Affidavits. — Appli- 

cations for  new  trials  are  addressed  to  the  sound  discretion 
of  the  court,  and  are  based  on  the  ground  that  there  has  not 
been  a  fair  trial  on  the  merits.  The  same  rules  apply  in  crimi- 
nal as  in  civil  cases.  Where  the  application  is  based  on  the 
ground  of  after  discovered  evidence,  supported  by  affidavits, 
counter  affidavits  may  be  received  to  show  that  the  all^^ 
ground  for  a  new  trial  does  not  exist.  To  justify  a  new  trial 
for  after  discovered  evidence,  the  evidence  must  have  been 
discovered  since  the  trial ;  it  must  be  material  in  its  object, 
and  such  as,  on  another  trial,  ought  to  produce  an  opposite 
result  on  the  merits ;  it  must  not  be  merely  cumulative,  cor- 
roborative, or  collateral ;  and  it  must  be  evidence  that  could 
not  have  been  discovered  before  the  trial  by  the  use  of  reason- 
able diligence.     Nicholas*  case,  741. 

2.  Verdict  Contrary  to  Evidence — Appellate  Court. — A  new  trial,  on 

the  ground  that  the  verdict  is  contrary  to  the  evidence,  ought 
to  be  granted  only  in  case  of  plain  deviation  from  right  and 
justice.  And  the  appellate  court  will  not  set  aside  a  verdict 
on  such  ground,  except  where  the  jury  has  plainly  decided 
against  the  evidence,  or  without  evidence.  In  the  case  at 
bar,  the  testimony,  as  a  whole,  produces  a  moral  certainty 
that  the  accused  is  guilty  beyond  a  reasonable  doubt.  Nicho- 
las* case,  741. 
See  Jeopardy. 

16.  Pbesbncb  of  Prisoner. 

Felony — Continuance. — If  it  is  necessary  that  one  indicted  for  felony 
shall  be  personally  present  when  a  motion  is  made  by  his 
counsel  for  a  continuance  of  his  cause,  and  that  the  record 
shall  show  that ;  yet,  if  anything  appears  in  the  record  from 
which  his  presence  must  be  necessarily  inferred,  it  is  all  that 
the  law  requires ;  and  the  fact  that  he  appears  by  counsel  does 
not  show  that  he  was  not  personally  present  in  court.  Benton* s 
Case,  782. 

See  Court  Orders,  3. 

17.  Remanding  a  Prisoner.  * 

Circuit  Court  Jurisdiction — Power  to  Remand— CertificaHon  of  Record 
by  County  Court. — After  a  Circuit  Court  has  acquired  jurisdic- 
tion to  try  a  prisoner,  upon  his  election  in  the  County  Court, 
it  has  no  power  to  remand  the  case  to  the  County  Court  for  any 
purpose  whatever,  not  even  on  the  motion  of  the  prisoner  him- 
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17.  Remanding  a  Prisoner — Continued. 

self,  and  an  order  so  remanding  it  is  a  nullity.  If  the  Ck)unty 
Court  has  failed  to  certify  any  part  of  the  record,  the  Circuit 
Court  should  have  the  record  certified  as  the  law  directs. 
Nicholas  Case,  741. 

18.  Repeal  of  Statute. 

See  Habeas  Corpus,  5. 

19.  Sentence. 

Death  Sentence  not  Executed — i?e-«enfencc.— Where  sentence  of  death 
has  been  pronounced  upon  a  criminal,  but  not  carried  into  exe- 
cution, and  the  day  for  execution  has  passed,  the  court  which 
pronounced  the  sentence  may  fix  another  day  for  its  execu- 
tion, though  jurisdiction  to  try  similar  cases  in  the  future  has, 
in  the  meantime,  been  taken  away  from  the  court.  Fixing 
another  day  of  execution  is  not  the  entry  of  a  further  judg- 
ment, nor  even  a  judicial  act ;  it  is  simply  carrying  into  exe- 
cution a  judgment  already  existing.  Nicholas  v.  Common- 
wealth, 813. 

20.  Speedy  Trial. 

1.  Failure  to  Hold  Term— ConHnuance.— The  statute  guarantees  a 

speedy  trial  to  a  person  indicted  for  a  felony  by  j)roviding  for 
his  discharge  from  prosecution  if  four  terms  of  the  County 
Court  in  which  he  is  held  for  trial  elapse  without  a  trial, 
unless  the  record  shows  that  the  case  was  continued  for  some 
one  of  the  enumerated  reasons  therein  set  forth,  but  the  fact 
that  one  term  has  passed  without  an  order  in  the  case  is  not 
a  denial  of  a  speedy  trial.  If  the  record  fails  to  disclose  that 
a  term  was  held  on  the  day  appointed  for  it,  none  may  have 
been  held  and  the  case  would  stand  continued  until  the  next 
term.    Nicholas  Case,  741. 

2.  Section  4047  of  tht  Cod«.— What  is  meant  by  the  *' speedy  trial** 

guaranteed  by  the  Constitution,  and  what  is  the  delay  in  the 
trial  of  one  charged  with  felony,  which  shall  forever  discharge 
him  from  prosecution,  are  sufficiently  interpreted  by  sec.  4047 
of  the  Code,  and  this  interpretation  has  been  repeatedly  sanc- 
tioned. Benton's  Case,  782. 
See  Jury  Trial,  2,  supra. 

21.  Stolen  Goods. 

Possession  of  Stolen  Goods — Presumption. — ^The  exclusive  possession 
of  goods  shortly  after  they  have  been  stolen  raises  a  presump- 
tion of  fact  that  the  possessor  is  the  thief,  unless,  when  called 
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21.  Stolen  Goods — CorUintied, 

on  for  the  purpose,  he  can  account  for  such  possession  con- 
sistently with  his  innocence.    PorUrfidd^B  Case,  801. 

22.  Store  House. 

^^ Meal-house  ^^  a  ^^ store-house.^^ — A  ** meat-house  "  is  a  "store- 
house ' '  within  the  meaning  of  sections  3705  and  3706  of  the 
Code,  as  amended  by  an  act  approved  February  12,  1894  (Acts 
1893 -W,  chap.  217,  p.  228).    Benton's  Case,  782. 

23.  Threats.    See  Evidence,  2,  supra. 

24.  Venire  Facias. 

Trial  in  Circuit  Courts  Venire  Faunas — List  Furnished  by  Countif 
Court,  or  Judge  thereof, — For  the  trial  of  a  felony  in  the  Cir- 
cuit C/'ourt,  the  writ  of  venire  facias  is  properly  issued  by  the 
clerk  of  said  court,  directed  to  the  officer,  requiring  him  to 
summon  twenty  jurors  for  such  trial  from  a  list  to  be  furnished 
him  by  the  court  of  such  county,  or  the  judge  thereof  in  vaca- 
tion, and  a  return  of  such  officer  showing  these  £Eu;t8  is  a 
sufficient  return.    Nicholas'  Case,  741. 

25.  Verdicts. 

1.  Appellate  Court — Conflicting  Evidence, — Where  the  evidence  in  a 

criminal  case  is  conflicting,  the  appellate  court  cannot  disturb 
the  verdict  of  the  jury  as  being  contrary  to  the  evidence. 
Pitsnogle's  Case,  808. 

2.  Correction  of    Verdicts — Form — Substance. — ^Trial  courts  should 

see  that  verdicts  are  put  in  proper  form  before  juries  are  dis- 
charged, but  if  any  change  is  made  in  the  substance  of  the 
verdict,  the  jury  should  be  sent  back  to  their  room,  where 
they  can,  untrammelled  by  the  presence  and  influence  of 
others,  flnd  such  verdict  as  they  think  proper.  Porierfield^s 
Case,  801. 

CURATIVE  ACT.    See  County  Bonds, 

CURTESY.    See  Separate  Estates,  2. 

DAMAGES. 

1.  Actu^al  or  Compensatory — Exemplary  or  Punitive. — Actual  or  compensa- 
tory damages  are  the  measure  of  the  loss  or  injury  sustained, 
while  exemplary  or  punitive  damages  are  something  in  addition 
to  full  compensation,  and  something  not  given  as  his  due,  but  for 
the  protection  of  the  public.  The  law  awards  the  former  only 
where  in  the  unlawful  act  there  is  an  absence  of  intentional  wrong, 
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,  fraud,  or  malice,  or  the  act  is  not  oppressively  or  recklessly  com- 

mitted ;  while  the  latter  are  given  where  the  wrongful  act  is  done 
with  a  had  motive,  or  with  such  gross  negligence  as  to  amount  to 
positive  misconduct,  or  in  a  manner  so  wanton  or  reckless  as  to 
manifest  a  willful  disregard  of  the  rights  of  others.  Norfolk^  <tc., 
E.  Co.  V.  Neely,  539. 

2.  Landlord  and  Tenant — Unlawful  Distress — Measure  of  Damages, — 
In  an  action,  under  section  2898  of  the  Code,  to  recover  damages 
for  distraining  property  for  rent  not  due,  in  the  absence  of  any 
chai*ge  of  fraud,  malice,  oppression,  or  other  special  aggravation, 
the  measure  of  the  plaintifi's  damages  is  compensation  for  the 
injury  suffered— such  damages  as  are  the  natural  and  proximate 
result  of  the  iiyury  complained  of.     Fishbume  v.  EngledovCf  548. 

3  Landlord  and  Agent — Unlawful  Distress  by  Agent — Liability  of  Land- 
lord.— A  landlord  who  employs  an  agent  to  lease  his  property  and 
receive  the  rents  is  not  liable  in  damages  for  the  act  of  the  agent 
in  unlawfully  suing  out  a  distress  warrant  against  the  tenant,  unless 
he  directed  or  approved  the  proceedings  had  under  the  distress 
warrant,  or  failed  to  repudiate  such  proceedings  after  full  knowledge 
of  them.     Fishbume  v.  Engledove,  548. 

4.  Unlawful  Ad  of  Servant —  Tortious  A d—  Ratification. — A  master  is  liable 
to  the  extent  of  compensatory  damages  for  the  unlawful  act  of  hie 
agent  committed  in  the  course  of  his  employment,  whether  ratified 
or  not.  But  in  an  action  to  recover  exemplary  damages  of  the 
master,  for  the  tortious  act  of  the  servant,  ratification  of  the 
master  must  be  shown.  Norfolk^  cfcc,  R.  Co.  v.  Neely^  539. 
See  Chancery  Jurisdiction^  2,  3  ;  Railroads^  2  ;  Passway ;  Passengers ; 
Licensee, 

DEEDS. 

1.  Conveyance  by  Husband  and  Wife  —  Acknowledgment — Error  in  Re- 
cording— How  Shown  and  Corrected. — A  deed  duly  signed  and 
acknowledged  by  a  husband  and  wife,  and  properly  certified  as  to 
each  of  them,  and  delivered  to  the  clerk  of  the  court  of  the  proper 
county  to  be  admitted  to  record  as  to  the  husband  as  well  as  the 
wife,  operates  to  convey  from  the  wife  all  her  estate  of  every  nature 
in  the  property  conveyed  by  such  deed,  notwithstanding  the  fact 
that  the  clerk,  through  inadvertence,  may  have  omftted  to  properly 
record  the  acknowledgment.  The  error  in  the  recordation  may  be 
shown  by  the  production  of  the  original  deed,  with  the  certificates 
of  acknowledgment  thereto  attached.  The  deed  being  good  be- 
tween the  parties,  may  be  again  admitted  to  record  on  the  old  ac- 
knowledgment, and  thus  correct  the  error  in  the  former  recorda- 
tion. Thomas  v.  StuaH,  694. 
Vol.  xoi— 106 


Digitized  by  VjOOQIC 


8^2  Index.  [91 

DEEDS— Continued, 

2.  Deed  by  Clerk  of  Delinqiuml  Land — RecilaU  in  Deed — Advertary 
PoMession — ^The  clerk  of  a  court  in  making  a  deed  of  laud  sold  as 
delinquent  for  taxes  exercises  a  mere  naked  power,  not  coupled 
with  an  interest,  and  it  is  essential  that  every  pre-requisite  to  the 
exercise  of  such  power,  including  the  fact  that  he  is  clerk,  be 
shown,  in  order  to  pass  title  by  such  deed.  The  deed  itself  is  not 
sufficient  for  that  purpose,  though  it  is  admissible  to  show  color 
or  claim  of  title,  where  title  is  claimed  by  adversary  possession  fijr 
the  statutory  period.  Reusens  v.  Lawson,  226. 
See  Deeds  of  Exchange ;  Ejectment,  3,  4,  5,  7,  10 ;  Construction  of 
Written  Instruments;  Oyer, 

DEEDS  OF  EXCHANGE. 

1.  Omission  of  Name  of  one  grantee, — Where  a  deed  of  exchange  of  land 

is  made  between  two  or  more  persons,  and  the  name  of  the  grantee 
of  one  of  the  parcels  of  land  is  omitted,  the  omission  may  be  sup- 
plied and  eflTect  given  to  the  deed,  if,  on  inspection  of  the  deed, 
enough  shall  appear  to  show  in  whom  the  title  to  that  parcel 
vested.  The  deed  should  be  so  construed  as  to  give  effect  to  the 
true  intent  of  the  parties,  as  expressed  in  the  deed,  considered  in  all 
its  parts,  and  construing  the  language  used  according  to  its  com- 
mon and  usual  acceptation.     Lagorio  v.  Dozier,  492. 

2.  Omission  of  Name  of  one  grantee — Case  at  Bar^  Reformation. — In  a  deed 

of  exchange  of  land,  husband  and  wife  are  described  as  "  parties 
of  the  second  part ' ' ;  it  is  declared  that  they  are  seised  of  the  land 
conveyed  to  the  party  of  the  first  part ;  that  the  parties  of  the  firat 
and  second  parts  being  seised  of  their  respective  lots  desire  to  ex- 
change them,  the  one  for  the  other,  and  the  usual  covenants  of  title 
are  inserted.  Apt  words  of  conveyance  are  used  and  the  party  <rf 
the  first  part  is  named  as  grantee  of  one  parcel  of  the  land,  but 
no  grantee  is  named  of  the  other  parcel. 
Held: 

There  is  no  ambiguity  in  the  deed,  and  it  alone  can  be  looked  to,  in 
a  court  of  law,  as  expressing  the  intention  of  the  parties,  and,  look- 
ing to  the  deed  alone,  the  husband  and  wife  should  be  considered 
as  grantees  of  the  other  parcel.  If  by  mutual  mistake  the  deed 
fails  tQ  express  the  intention  of  the  parties  thereto,  the  remedy  is 
by  bill  in  equity  to  reform  the  deed.    Lagorio  v.  Dozier,  492. 

DELINQUENT  LANDS.    See  Deeds,  2. 
DEMURRER.    See  Motions  to  Recover  Money,  1. 
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DEMURRER  TO  EVIDENCE. 

1.  Joinder — Negligence. — In  a  civil  case  either  party  has  a  right  to  demur 

to  the  evidence,  except  where  the  evidence  is  plainly  against  him, 
or  the  court  doubts  what  fects  should  be  reasonably  inferred  from 
the  evidence  demurred  to ;  and  where  a  party  has  the  right  to 
demur,  it  is  the  duty  of  the  court  to  compel  the  other  party  to 
join  in  the  demurrer.  The  fact  of  negligence  constitutes  no  excep- 
tion to  the  general  rule.  TVott/  v.  Va.  &  Tenn.  R.  R,  Co.,  23  Gratt. 
619,  approved ;  Johnson  v.  Chesapeake,  dec.  R.  Co.,  171. 

2.  Rule  Stated. — By  the  demurrer  to  the  evidence  the  party  demurring 

is  considered  as  admitting  the  truth  of  his  adversary's  evidence, 
and  all  just  inferences  which  can  be  properly  drawn  therefrom 
by  a  jury,  and  as  waiving  all  of  his  own  evidence  which  conflicts 
with  that  of  his  adversary,  and  all  inferences  from  his  own  evidence 
(although  not  in  conflict  with  his  adversary's)  which  do  not  neces- 
sarily result  therefrom.     Johnson  v.  Chesapeake,  d:c.  R.  Co.,  171. 

DIRECTORS. 

1.  Corporate  Directors — Suit  by  Stockholder. — Where  corporate  direc- 
tors or  agents  have  committed  a  breach  of  trust,  either  by  their 
fraud,  negligence,  ultra  vires  acts,  or  otherwise,  for  which  they  are 
liable,  and  the  corporation  is  either  unable  or  unwilling  from  any 
cause  to  institute  a  suit  to  redress  the  wrong,  one  or  more  stock- 
holders, suing  on  behalf  of  themselves  and  other  stockholders 
similarly  situated,  may  institute  a  suit  in  equity  to  hold  the  offend- 
ing oflScials  liable.  Such  a  suit,  however,  though  brought  in  the 
name  of  a  stockholder,  is  really  the  suit  of  the  corporation,  and 
enures  to  its  benefit.    Brown  v.  Bedford  City  L.  &  L  Co.,  31. 

DISTRESS.     S3e  Agents;  Evidence,  5;  Damages,  2,  3. 

EJECTMENT. 

1.  Admissions   of   Former  Owner — Mistake. — Admissions   of  a  former 

owner  of  a  tract  of  land  as  to  the  boundaries  of  the  tract  are 
admissible  in  evidence  in  determining  such  boundaries,  but  are  not 
conclusive,  and  it  may  be  shown  that  he  was  mistaken.  Reusens 
V.  Lawson,  226. 

2.  Adverse   Claim  of  Tenant — Notice. — A  former  tenant  cannot  set  up 

an  adverse  claim  to  his  landlord  without  full  notice  to  the  landlord 
of  his  disclaimer  to  hold  as  tenant,  or  his  assertion  of  an  adverse 
title,  but  such  notice  need  not  be  so  conclusive  as  to  preclude  all 
doubt.     Reusens  v.  Lawson,  226. 

3.  Ancient  Writing  Purporting  to  be  a  Deed  of  Conveyance — When  a 

Question  for  Jury — Whether  or  not  the  Instrument  is  Sealed. — Where 
a  copy  of  a  paper  purporting  to  be  a  deed  of  conveyance  of  real 
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estate  is  offered  in  evidence  as  a  deed,  and  the  copy  does  not  dis- 
close anything  by  way  of  trace,  scroll,  or  device,  to  show  that  the 
original  was  sealed,  but  the  original,  executed  upwards  of  fifty 
years  before,  purports  to  be  under  the  hand  and  seal  of  the 
grantor ;  the  attesting  witnesses  declare  that  it  was  sealed  and 
delivered  in  their  presence  ;  the  justices  who  took  the  acknowledg- 
ment declare  that  the  grantor  acknowledged  the  same  to  be  his 
act  and  deed  ;  it  is  admitted  to  record  as  a  deed  ;  possession  of  the 
land  is  taken  under  it  by  the  grantee,  and  taxes  paid  on  it  by 
him  ;  it  should  be  submitted  to  a  jury  to  determine  whether  or  not 
the  original  instrument  was  a  sealed  instrument.  Reusem  v.  Law- 
8m,  226. 

4.  BoundarUs — Calls  of  Coterminous  Tract — Grant — Surreyor*t  Books. — 

In  a  controversy  concerning  the  location  or  boundary  of  a  tract  of 
land  patented  by  the  Commonwealth,  pursuant  to  a  survey,  the 
calls  and  descriptions  of  another  survey  made  by  the  same  sur- 
veyor, about  the  same  time  or  recently  thereafter,  of  a  cotermi- 
nous or  neighboring  tract,  upon  which  last  mentioned  survey  the 
Commonwealth  issued  a  grant,  whether  to  a  party  to  the  contro- 
versy or  to  a  stranger,  is  proper  evidence  upon  such  question  of 
location  or  boundary,  unless  clearly  irrelevant  But  a  grant  must 
have  issued  on  such  survey  to  render  it  admissible.  And  if  the 
calls  of  the  survey  on  the  surveyor's  books  do  not  correspond  with 
those  of  the  grant,  the  books  are  not  admissible  in  evidence ;  in 
case  of  doubt,  the  true  location  of  the  survey  may  be  shown  by 
evidence  aliunde.     Reubens  v.  Lawson,  226. 

5.  Boundaries — Exceptions  from  Orani — Burden  of  Proof. — Where  the 

title  papers  of  the  plaintiff  in  ejectment  disclose  the  fact  that  the 
exterior  boundaries  of  the  survey  upon  which  a  grant  or  deed  to 
one  under  whom  he  claims  is  founded,  includes  lands  which  have 
been  excepted  from  the  operation  of  the  grant,  or  lands  which 
have  been  aliened  since  the  grant  was  issued,  and  which  have  been 
excepted  from  the  operation  of  the  deed  of  his  grantor,  it  is  incum- 
bent on  the  plaintiff  to  show  that  the  lands  in  controversy  are 
not  within  the  excepted  or  aliened  lands.     Reusens  v.  Lawson^  226. 

6.  Boundaries  ^Expert  Testimony. — In  an  action  of  ejectment,  the  ques- 

tion whether  the  land  in  controversy  is  within  the  boundaries 
claimed  by  the  plaintiff's  declaration  is  a  question  of  fiact  upon 
which  witnesses  may  state  their  knowledge,  but  upon  which  ex- 
perts may  not  express  opinions.  On  such  question  expert  testi- 
mony is  not  admissible.     HoUeran  v.  Meisel,  143. 

7.  Boundaries — Natural  Objects — Courses  and  Distances. — In  questions  of 

boundary,  natural  objects  called  for,  marked  lines,  and  reputed 
boundaries  well  established,  are  to  be  preferred,  in  ascertaining  the 
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identity  of  the  tract,  to  the  courses  and  distances  of  the  calls  of  the 
grant.     Reusens  v.  Lawson,  226. 

8.  Character  of  Outstanding  Title, — An  outstanding  title,  suflBcient  to  de- 

feat a  recovery  in  an  action  of  ejectment,  must  be  a  present,  sub- 
sisting, and  operative  legal  title,  upon  which  the  owner  could 
recover  if  asserting  it  by  action.     Remens  v.  Lawson,  226. 

9.  Joint  Tenant — Form  of  Action. — One  joint  tenant  cannot  recover,  in 

an  action  of  ejectment  in  fiis  own  name,  as  sole  plaintiff,  the  in- 
terests of  himself  and  his  co-tenants.  He  can  only  recover  that 
to  which  he  has  the  title,  and  if  this  be  an  undivided  interest 
he  must  prove  what  his  proportion  is,  else  there  must  be  judg- 
ment for  the  defendant.     Marshcdl  v.  Palmer,  344. 

10.  Lost    Deed — Destruction  of  Record. — In   a   controversy   concerning 

land,  proof  that  a  deed  conveying  the  land  was  executed  and  de- 
livered by  the  grantor  to  the  grantee,  and  that  the  book  in  which 
it  was  recorded  has  been  destroyed  and  the  deed  lost,  has  the  same 
effect  as  if  the  deed  had  not  been  lost,  nor  the  record  destroyed, 
and  as  if  the  deed  were  in  evidence  in  the  cause.  Reusens  v.  Law- 
son,  226. 

11.  Patent  from  Commonwealth — Previous  Grants — Adversary  Possession. — 

In  an  action  of  ejectment,  a  valid  patent  from  the  Commonwealth 
to  the  plaintiff  is  prima  facie  evidence  of  title  in  the  plaintiff, 
with  the  right  of  immediate  actual  possession,  and  can  only  be 
defeated  by  an  adversary  possession  under  color  or  claim  of  title 
for  the  statutory  period,  or  by  showing  a  previous  valid  grant  by 
the  Commonwealth  to  the  defendant  or  to  a  third  person,  or  a 
state  of  facts  from  which  such  patent  may  be  presumed.  HoUeran 
V.  Meisely  143. 

12.  PtaintiJTs    Title — Outstanding    Title — Forfeiture   to    Commonwealth — 

Statute  of  Limitntions — Adversary  Possession. — In  an  action  of  eject- 
ment the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  if  it  appear  that  the  legal  title  is  in  another,  whether  that 
other  be  the  defendant,  the  Commonwealth,  or  some  third  person, 
it  is  sufficient  to  defeat  the  plaintiff.  If  it  appears  that  the  title 
has  been  forfeited  to  the  Commonwealth  for  non-payment  of  taxes, 
or  other  cause,  and  there  is  no  evidence  that  it  has  been  redeemed 
by  the  owner,  or  resold  or  regranted  by  the  Commonwealth,  the 
presumption  is  that  the  title  is  still  outstanding  in  the  Common- 
wealth. The  statute  of  limitations  does  not  run  against  the  Com- 
monwealth, unless  specially  mentioned ;  and  if  the  statutory  pe- 
riod has  not  elapsed  before  forfeiture  to  the  Commonwealth,  the 
statute  ceases  to  run  upon  such  forfeiture ;  but  if  the  adversary 
.  possession  is  complete  against  the  owner  before  forfeiture,  the  pos- 
session of  the  occupant  will  not  be  disturbed,  and  the  Common- 
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wealth  will  take  nothing  by  the  forfeitare.  Reusens  y.  Law(m, 
226. 
13.  Surveyor's  Report — Declaratitma  of  Surveyor  and  of  Third  Party.— 
Though  the  declarations  of  a  surveyor  are  not  admissible  in  evi- 
dence to  contradict  his  report,  still  the  declarations  of  other  per- 
sons, if  otherwise  admissible,  may  be  received  in  evidence  to  con- 
tradict said  report.  Reusens  v.  Lawson,  226. 
See  Chancery  JurMiction,  1;  ifeed  of  Exchange;  Deeds,  2;  Adceru 
Possession;  Evidence,  2. 

ELECTIONS. 

1.  Act  of  March  6,  1894— Independence  of  Voter, — The  act  of  assembly, 

approved  March  6,  1894,  **  to  provide  for  the  method  of  voting  by 
ballot,*'  does  not  contravene  any  of  the  constitutional  rights  of  the 
voter.  The  general  scheme  of  the  act  is  to  secure  the  independence 
of  the  voter,  by  the  safeguards  provided  by  the  act,  which  ap- 
pear to  be  not  only  reasonable,  but  well  adapted  to  secure  the  end 
in  view  to  all  classes  of  voters.     Pearson  v.  Supervisors,  d:c.,  322. 

2.  Act  of  March  6,  1894— Secret  Ballot— Special  Constables. — A  vote  by 

ballot  ex  vi  termini  implies  a  secret  ballot.  The  secrecy  of  the 
ballot  is  a  right  which  inheres  in  the  voter  and  of  which  he  cannot 
be  lawfully  deprived  against  his  will.  But  the  right  to  vote  is 
the  main  object  to  be  attained,  and  it  must  not  be  defeated  by 
too  rigid  an  observance  of  the  incidental  right  of  secrecy.  A  blind 
man,  or  a  man  unable  to  read,  must,  in  the  nature  of  things,  so  fer 
compromise  the  secrecy  of  his  ballot  as  to  invoke  and  obtain  the 
aid  of  others  in  the  preparation  of  his  ballot.  This  aid  the  law  re- 
quires the  specjal  constable  to  render,  and  this  confidence  the 
voter  is  required  to  repose  iu  him.  But  these  requirements  do 
not  violate  the  secrecy  of  ballot  guaranteed  to  the  voter.  Pearson 
V.  Supervisors,  dec,  322. 

3.  Act  of  March  6,  1894 — Booths —  Voting  Precincts — Limit  of  Time  to  Pre- 

pare Ballots. — ^The  act  places  no  limit  on  the  number  of  booths 
that  may  be  supplied,  and  the  county  courts  have  full  power  to 
multiply  the  voting  precincts  to  meet  the  nec^teities  of  the  people. 
A  limit  to  the  time  for  the  preparation  of  ballots  was  an  obvious 
necessity  for  which  the  legislature  had  a  right  to  provide,  and  the 
court  cannot,  as  a  proposition  of  law,  decide  that  the  time  allowed 
by  the  statute  is  inadequate.     Pearson  v.  Supervisors,  dec,  322. 

4.  Act  of  March  6, 1894 — Special  Constables — Blind  and  BlxteraJte  Voters— 

**May"  in  Section  15  Mandatory. — The  special  constables  provided 
for  in  said  act  are  sworn  officers,  charged  with  a  duty  to  the  public 
of  the  gravest  and  most  delicate^  nature,  in  which  every  citizen 
of  the  Commonwealth  is  interested,  and  severe  penalties  are  de- 
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nounced  against  them  for  a  violation  of  their  duties.     Amongst 
^  these  is  the  duty  to  render  to  him  who  is  blind,  or  unable  by 

defective  education  to  read,  every  assistance  asked  for  and  required 
by  the  elector  to  aid  him  in  preparing  his  ballot.  The  word 
"may,**  used  in  the  fifteenth  section  of  the  act,  relating  to  the 
duties  of  special  constables,  is  mandatory  and  not  merely  permis- 
sive and  directory.  Pear8<m  v.  Supervisors^  &c.,  322. 
6.  Act  of  March  6,  1894^-Special' Constables — Secrecy  of  Ballot. — The  oath 
of  office  of  the  constable  appointed  under  said  act  binds  him  to 
the  performance  of  the  duties  imposed  upon  him  not  only  by  stat- 
ute, but  by  the  Constitution.  He  must  observe  and  respect  all  the 
rights  of  the  voter,  and  amongst  these  not  the  least  important  is 
to  have  the  secrecy  of  his  ballot  kept  inviolate ;  and  for  a  breach 
of  this  duty  upon  the  part  of  the  constable,  he  will  become  amen- 
able to  all  the  pains  and  penalties  provided  by  law.  Pearson  v. 
Supervisors f  <tc.,  322. 

6.  Act  of  March  6^  1894 — Not  in  Conflict  wUh  Certain  Sections  of  Consti- 

tution of  Virgriniaj  nor  with  Amendment  XIV.  to  Constitution  of  the 
United  States. — The  act  of  assembly  approved  March  6,  1894,  enti-  • 
tied  "an  act  to  provide  for  the  method  of  voting  by  ballot,"  is  a 
valid  act  It  is  not  in  conflict  with  Article  III,  sections  1  and  2  of 
the  Constitution  of  Virginia,  nor  with  Article  I,  section  20,  nor 
with  Article  I,  section  8,  of  said  Constitution.  Nor  is  it  in  conflict 
with  Article  XIV  of  the  Amendments  to  the  Constitution  of  the 
United  States. 

7.  Act  Valid  in  Part  and  Void  in  Part. — An  act  may  be  constitutional  in 

one  part  and  unconstitutional  in  another ;  but  if  the  unconstitu- 
tional parts  are  unnecessary  to  the  main^  purpose  of  the  act,  and 
are  separable  from  it,  so  that  they  may  be  suppressed  and  yet  leave 
the  residue  of  the  act  in  full  force  and  vigor,  this  will  be  done,  and 
the  unobjectionable  parts  of  the  act  will  be  upheld  and  enforced. 
If  the  provision  of  the  act  of  March  6,  18p4,  which  authorizes 
special  constables  to  make  arrests  on  the  verbal  order  or  warrant 
of  the  judges  of  election  be  unconstitutional  (a  question  not  de- 
cided), the  unconstitutionality  of  that  provision  would  not  invali- 
date the  other  provisions  of  the  act  not  in  conflict  witn  the  Consti- 
tution.    Pearson  \.  Supervisors,  <jtc.,  322. 

8.  Powers   and   Duties  of  Commissioners  —  Returns  —  Mandamus.— The 

powers  and  duties  of  commissioners  of  election,  as  prescribed  by 
sections  133,  134,  135,  136,  and  137,  of  the  Code,  are  to  ascertain 
the  results  from  the  face  of  the  returns,  if  regular,  and  if  not  regu- 
lar, to  cause  the  irregularity  to  be  corrected  as  required  by  the 
statute,  and  then  to  ascertain  the  result  from  the  returns  as  cor- 
rected.   When  the  result  has  been  thus  ascertained,  and  signed  by 
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the  requisite  number  of  commisBioners,  and  attested  by  the  clerk, 
and  had  an  abstract  of  the  votes  cast  thereto  annexed,  the  duti^ 
of  the  commissioners  cease  and  determine.  When  the  returns  re- 
quired by  the  statute  have  been  made,  and  the  result  ascertained 
in  the  manner  prescribed  by  law,  the  commissioners  cannot  go 
behind  the  returns  and  throw  out  a  precinct ;  and  if  they  do,  the 
clerk  may  be  compelled,  by  mandamug,  to  issue  the  certificate  of 
election  to  the  person  previously  ascertained  to  have  been  elected. 
McKinney  v.  PeerSy  684. 
9.  Suffrage — ConMitiUion  of  Virginia — Legislative  Potcers, — ^The  right  of 
suffrage  is  derived  from  the  Constitution  of  the  State,  and  to  it  we 
look  to  ascertain  who  may,  or  who  may  not,  vote.  ■  The  legislature 
cannot,  directly  or  indirectly,  prescribe  any  qualifications  addi- 
tional to  those  found  in  the  Constitution,  and,  as  no  educational 
qualification  is  prescribed  by  the  Constitution,  none  can  be  required 
by  the  legislature.  The  sole  function  of  the  legislature,  with  re- 
spect to  the  exercise  of  the  right  of  suffrage,  is  to  provide  the 
method  of  voting,  and  to  guard  against  improper,  illegal  or  fraudu- 
lent voting,  and  to  this  end  it  may  adopt  and  enforce  reasonable 
rules  and  regulations.  But  a  regulation  which  virtually  establishes 
a  test  of  qualification  of  the  voter,  additional  to  those  prescribed  in 
the  Constitution,  is  unconstitutional,  and  therefore  void.  Pearson 
V.  Supervisors^  d'c.y  322. 

ESTIMATES. 

Modification  of  Contract — Change  in  Method  of  Work — Engineer's  Monthly 
Estimate — Receipts  in  Full — Releases. — Under  the  evidence  certified, 
considered  as  upon  a  demurrer  to  the  evidence  by  the  plaintiff  in 
error,  the  defendant  in  error  was  entitled  to  recover  the  higher 
price  fixed  by  the  contract  for  the  work  performed  by  him,  and 
there  has  been  no  such  modification  of  the  terms  of  the  contract 
or  change  in  the  mode  of  doing  the  work,  acquiesced  in  by  the 
defendant  in  error,  as  would  deprive  him  of  the  higher  price  called 
for  by  the  contract,  nor  is  he  debarred  from  such  recovery  by 
accepting  and  receipting  for  the  monthly  estimates  of  the  engi- 
neer at  the  lower  figure.  Nor  was  the  defendant  in  error  debarred 
from  instituting  this  action  by  reason  of  failure  to  tender  the  re- 
leases required  by  the  contract.  Norfolk^  etc.,  R,  Co.  v.  MiUs  dc 
Fairfax,  613. 

See  Fraud  and  Mistake. 

ESTOPPEL. 

Allegation — Admissions. — ^The  fact  of  incorporation  of  a  company,  or  the 
existence  of  any  other  fact,  cannot  be  called  in  question  by  a  party 
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who  has  alleged  that  fact  in  his  pleading,  or  expressly. admitted  it 
in  the  facta  agreed  in  the  case.     National  Building,  etc.,  Am^u  v. 
Ashworihy  706. 
See  Specific  Perf'.rmance,  5  ;  Inmrancey  1,  5. 

EVIDENCE. 

1.  Appellate    Court — Copies   of   Letters — Harmless   Error. — Although   it 

was  improper  and  irregular  to  admit  in  evidence  copies  of  letters, 
without  notice  to  produce  the  originals,  or  other  foundation  laid  for 
the  introduction  of  the  copies,  yet,  if  it  appears  from  an  exaniina- 
tion  of  the  letters  that  they  were  not  necessary  for  the  maintenance 
of  the  plain tiflTs  case,  and  could  not  have  prejudiced  the  defendant, 
the  appellate  court  will  not,  for  this  reason,  reverse  the  judgment 
of  the  court  below.  George  Campbell  Co,  v.  George  Angus  d:  Co,, 
438. 

2.  Books  of  Register  of  Land  Office — Patents — ColonM  Records. — Entries 

in  the  books  of  the  office  of  the  Register  of  Land  Office,  labelled 
**  Patents,"  without  signature  or  seal,  are  not  patents,  nor  grants, 
but  are  admissible  in  evidence  as  "colonial  records,*'  tending  to 
prove  that  proceedings  had  been  taken  looking  to  the  execution 
and  issuing  of  a  grant,  to  be  followed,  if  possible,  by  evidence 
tending  to  show  that  the  g**ant  so  contemplated  and  begun  was 
actually  executed,  issued,  and  delivered.    Holleran  v.  Meisel,  143. 

3.  Competency  of  Witness — Sections  SS4S  and  SS4S  of  the  Code. — Sections 

3346  and*  3348  of  the  Code,  relating  to  the  competency  of  wit- 
nesses, were  not  designed  to  impose  disqualifications  on  the  com- 
petency of  witnesses  to  testify,  which  did  not  previously  exist. 
They  were  intended  to  I'emove  incompetency  in  certain  cases,  and 
not  to  create  it  in  any  case.     Goodell  v.  Gibbons,  608. 

4  Judgments. — In  order  that  a  judgment  may  be  evidence  against  a 
party  in  another  suit  on  a  different  cause  of  action  it  must  be  ren- 
dered in  a  proceeding  between  the  same  parties  or  ♦heir  privies, 
and  the  point  must  have  been  involved  in  both  suits  and  determined 
on  its  merits.     Ftshburne  v.  Engledove,  548. 

6.  Judgmnits — Distress  Warrants — Unlavfal  Detainer. — Where  rent  is 
payable  by  the  month,  and  a  distress  warrant  is  sued  out  for  rent 
in  arrear,  and  three  months  before  and  two  months  after  suing 
out  such  warrant,  actions  of  unlawful  detainer  are  sued  out  by  the 
landlord  against  the  tenant  to  recover  possession  of  the  leased 
premises,  and  there  is  judgment  in  both  in  favor  of  the  defendant, 
these  judgments,  although  between  the  same  parties,  are  not  evi- 
dence that  no  rent  was  due  at  the  time  the  distress  warrant  was 
sued  out.     Fishbume  v.  Engledove,  548. 

6.  Objection  not  made  in  Court  below. — Objections  to  the  introduction  of 
Vol.  xci— 107 
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evidence  not  made  in  the  trial  court  cannot  be  raised  and  con- 
sidered in  the  appellate  court.  Oeorge  CampbeU  Co.  v.  Oeorge 
Angus  <k  Co.,  438. 
See  Appellate  Court ;  Ejectment,  1,  3,  5,  6,  10,  13 ;  for  Evidence  m 
Criminal  Cases,  see  Criminal  Law  and  Procedure,  5,  15 ;  Trusts  and 
TrusUes,  8. 

EXCEPTIONS.    See  BiU  of  Exceptions. 

EXPERT  TESTIMONY.    See  I^jedmrnt,  6. 

FACTORS. 

Advances  by  Factor — Power  of  Sale  by  Factor. — Though  in  ordinary  deal- 
ings a  factor  must  obey  his  principal's  orders  as  to  prices  and  sales, 
yet  if  the  factor  makes  advances  on  the  goods  to  his  principal  and 
demands  payment  of  said  advances,  and  they  are  not  returned, 
he  has  the  right  to  sell  and  reimburse  himself.  Under  such  cir- 
cumstances, the  factor  has  special  property  in  the  goods,  and  the 
right  to  sell  flows  therefrom.  Oeorge  Campbell  Co.  v.  George  Angus 
<k  Co.,  438. 

FACTS. 

Juries  are  the  Triers  of  Facta,  under  Proper  Instructions  from  Court — 
Whether  the  plaintiflf  was  entitled  to  recover  the  higher  or  lower 
of  two  prices  fixed  by  a  contract  for  different  classes  of  work, 
or  whether  he  had  waived  or  abandoned  his  right  to  recover 
the  higher  price,  were  questions  of  fact  which  were  properly 
left  to  the  determination  of  the  jury,  under  instructions  which 
correctly  propounded  the  law  and  gave  them  great  latitude  in 
the  range  of  their  inquiry.  American  Manganese  Company  v. 
Virginia  Manganese  Company,  distinguished.  Noifolk,  t&c.,  R.  Co. 
v.  Mills  d;  Fairfax,  613. 

FALSE  REPRESENTATIONS.    See  Rescission,  3,  4,  5,  6,  7. 

FELLOW  SERVANTS. 

1.  Negligence — Concurring  Negligence  of   Master   and    Fellow-servant. — 

Where  injury  to  a  servant  has  been  caused  by  the  default  of  m 
fellow  servant,  concurring  with  the  negligence  of  the  master,  the 
latter  is  liable,  as  though  he  only  was  at  fault.  Norfolk,  &c.,  R. 
Co.  V.  Nuckols,  193. 

2.  Negligence — Gradations  in  Employment — Principal. — ^The  liability  does 

not  depend  upon  gradations  in  employment,  unless  the  -supe- 
riority of  the  person  causing  the  injury  was  such  as  to  put  him 
in  the  category  of  principal,  or  vice-principal.  Norfolk,  &c.,  R. 
Co.  V.  Nuckols,  193. 
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3.  Negligence — PtohabilUy  of  Contact, — The  liability  does  not  depend 

upon  the  fact  that  the  servant  injured  may  be  in  another  depart- 
ment of  the  service  from  the  wrong-doer.  The  test  is,  were  the 
departments  so  far  separated  from  each  other  as  to  exclude  the 
probability  of  contact,  and  of  danger  from  the  negligent  perform- 
ance of  their  duties  by  employees  of  the  different  departments.  If 
they  were  so  separated,  then  the  servant  is  not  to  be  deemed  to 
have  contracted  with  reference  to  the  negligent  performance  of  the 
duties  of  his  fellow-servant  in  such  other  department.  Norfolk,  <fcc., 
R.  Co.  v.  Nuckols,  193. 

4.  Negligence — Proximate  Cause. — ^The  proximate  cause  of  the  injury 

in  this  case  was  the  negligent  driving  back  of  the  train  a  second 
time  by  the  engineer  or  fireman  of  the  train,  who  were  the  fel- 
low-servants of  the  brakeman  injured,  and  hence  the  company  is 
not  liable.    Norfolk,  <kc,,  R,  Co,  v.  Brown,  668. 

5.  Negligence — Track  Repairer  and  Engineman. — A  track  repairer  and 

engineman,  though  in  different  departments,  are,  by  the  very 
nature  of  their  employment,  brought  into  frequent  contact,  and 
the  risk  of  negligence  by  the  one  must  therefore  be  considered  to 
have  been  in  contemplation  of  the  other  when  service  under  the 
common  master  was  accepted.    Norfolk,  &c,,R,  Co,  v.  Nuckols,  193. 

6.  Negligence — Risks  Incident  to  Service, — A  person  entering  the  service 

of  another  assumes  all  risks  naturally  incident  to  that  employ- 
ment, including  the  danger  of  injury  by  the  fault  or  negligence  of 
a  fellow-servant.    Norfolk,  <fcc.,  R,  Co.  v.  Nickols,  193. 
See  Master  and  Servant. 

FENCING. 

1.  Railroads — Fencing  Roadbeds — Killing  Stock — Negligence. — A  rail- 
road company  which  has  not  complied  with  the  provisions  of  sec- 
tion 1258  of  the  Code  relating  to  fencing  its  roadbed,  is  liable  to 
the  owner  of  the  land  for  the  value  of  his  stock  killed  by  its  en- 
gines and  cars  within  the  boundaries  required  to  be  fenced,  though 
such  stock  was  not  killed  by  the  negligence  of  the  company  in 
the  management  and  running  of  its  engines  and  trains.  McGavock^s 
AdmW  V.  Norfolk  <k  Western  R.  R.  Co.,  90  Va.  507,  approved.  Nor- 
folk  <Jtc.  R.  Co.  V.  Johnson,  661. 

FOOTPATH.    See  Licensee. 

FOREIGN  MONEY.    See  BiU  of  Particulars,  2. 

FORFEITURE.    See  Chancery  Jurisdiction,  3 ;  Ejectment,  12 ;  Specific  Per- 
formance, 3,  4 ;  Insurance,  3,  6,  6. 
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Award — Engineer's  Estimates. — Although  a  contract  between  two  parties 
stipulates  that  in  all  questions  connected  with  certain  estimates  re- 
quired by  the  contract  to  be  made,  and  the  amounts  payable  by 
and  under  the  contract,  the  decision  of  the  engineer  of  one  of  the 
parties  shall  be  final  and  conclusive  on  all  parties  ;  and  that  upon 
the  final  estimates  of  such  engineer  certain  releases  shall  be  se- 
cured by  the  other  party  before  receiving  the  per  cent,  of  money 
reserved  by  the  terms  of  the  contract,  yet  if  the  conduct  of  such 
engineer  was  fraudulent,  or  he  was  guilty  of  a  mistake  so  gross  as 
to  amount  to  a  fraud  on  the  rights  of  the  opposing  party,  the 
latter  is  not  bound  by  such  estimates  and  need  not  tender  such  re- 
leases, but  may  maintain  his  action  on  the  contract  to  recover  the 
true  amount  due  him.     Norfolk  <frc.  R,  Co.  v.  Mills  dc  Fairfax^  613. 

GENERAL  ISSUE.    See  PUading. 

GROWING  TREES. 

Specific  Performance. — Growing  trees  constitute  a  part  of  the  soil,  and  a 
contract  in  writing  for  the  sale  of  them  will  be  specifically  en- 
forced by  a  court  of  equity.  But  even  if  they  were  deemed  per- 
sonalty, a  court  of  equity  would  entertain  a  bill  for  specific  execu- 
tion of  a  contract  for  their  sale,  because  the  remedy  at  law  is  in- 
adequate and  incomplete.    Stuart  v.  Pennis,  688. 

GUARDIAN  AND  WARD. 

1.  Jurisdiction  over  Foreign  Guardian. — Although,  as  a  general  role,  a 

guardian  can  not  be  sued  as  such  out  of  the  jurisdiction  in  which 
he  qualified,  yet  if  a  non-resident  guardian  invokes  the  aid  of  a 
domestic  cx)urt,  he  is  bound  by  the  decrees  made  in  the  pro- 
ceedings instituted  by  him,  and  if  found  within  the  jurisdiction  of 
said  court,  may  be  proceeded  against  therein  to  enforce  such  de- 
crees.   Clendenning  v.  Omrad^  410. 

2.  Removal  of  Effects  of  Ward  Out  of  State — Ex  Parte  Application — Notice. 

The  ex  parte  application  of  a  foreign  guardian,  under  sections  2629 
and  2630  of  the  Code,  for  the  removal  of  the  effects  of  his  ward  out 
of  the  State,  is  a  separate  and  distinct  proceeding  from  a  suit  by  a 
creditor  to  administer  the  assets  of  the  estate  of  the  ward's  deceased 
ancestor.  The  object  of  the  notice  required  by  the  section  is  to 
enable  parties  to  be  affected  by  such  removal  to  appear  and  protect 
their  interests,  and,  if  need  be,  prevent  the  removal.  Clendenning 
V.  Conradf  410. 

HOMESTEADS.    See  Transferring  EffecU. 
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Conveyance  of  Wif^s  Lind — Presumption — Principal  and  Surety, — 
Where  a  wife  unites  with  her  husband  in  conveying  her  maiden 
lands  absolutely f  the  presumption  is  that  she  gives  to  her  husband 
all  her  interest  therein.  But  if  such  conveyance  is  not  absolute, 
but  in  trust  to  secure  the  individual  debts  of  her  husband,  then 
the  wife  becomes  the  surety  of  her  husband,  and,  in  the  absence 
of  any  agreement  to  the  contrary,  is  entitled  to  all  the  rights  of  a 
surety.     Filler  v.  Tyler,  458. 

See  Separate  Estates;  Trusts  and  Trustees^  f),  6,  7. 

INFANTS. 

Parties. — Infants  are  necessary  parties  in  a  proceeding  in  which  their  in- 
terests are  to  be  affected,  and  it  is  error  to  pass  upon  their  rights 
ill  a  proceeding  to  which  they  are  not  parties.  Clendenning  v.  Con- 
rad, 410. 

See  Guardian  and  Ward. 

INJUNCTIONS. 

1>  Appeal, — An  order  which  refuses  to  dissolve  an  injunction  and  to 
discharge  a  receiver,  decides,  in  effect,  that  the  property  held  by 
the  receiver,  is,  for  the  present  at  least,  in  proper  hands,  and  to 
this  extent  it  adjudicates  the  principles  of  the  case.  From  such 
order  an  appeal  may  be  taken.  Bristow,  Trustee,  v.  Home  Bldg, 
Co.  {Perpetual),  18. 

2.  Dissolution — Motion  to  Continue — Discretion. — The  dissolution  of  in- 

junctions, and  applications  to  hear  or  to  postpone  the  hearing  of 
motions  to  dissolve  them,  are  largely  matters  of  judicial  discretion, 
and  the  appellate  court  will  not  disturb  the  action  of  the  court 
below  when  it  appears  that  the  discretion  has  been  soundly  exer- 
cised, or  where  the  contrary  does  not  appear  in  the  record.  Courts 
of  chancery,  being  always  open  to  grant  or  to  reinstate  injunctions, 
motions  to  dissolve  will  not  be  continued  except  upon  great  neces- 
sity. The  complainant  must  be  diligent  to  maintain  his  cause. 
Ingles  v.  Straus,  209. 

3.  Motion  to  Dissolve — Answer  Under  Oath   Waived — Effect  of  Such  An- 

swer.— Although  the  complainant,  in  a  bill  for  an  injunction,  waives 
an  answer  under  oath  from  the  defendant,  yet  such  answer,  deny- 
ing the  equities  of  the  bill,  must,  on  a  motion  to  dissolve  the  in- 
junction, be  treated  as  a  denial  of  the  complainant^s  case.  Ingles 
v.  Straus,  209. 

4.  Motions  to  Dissolve — Evidence. — When  a  motion  to  dissolve  is  heard 

on  the  bill,  answer,  and  affidavits,  and  the  evidence  does  not  show 
probable  cause  to  believe  that  the  complainant  will  be  able  to 
make  out  his  case  upon  final  hearing,  the  injunction  should  be  dis- 
solved.   But  if  the  complainant's  case  is  supported  by  evidence 
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regularly  taken  in  the  cause  in  bis  behalf,  and  on  which  he  intends 
to  rely  on  the  final  hearing,  the  injunction  should  not  be  dissolved 
on  the  bill  and  answer  alone,  but  should  be  ordered  to  stand  over 
to  the  hearing.  Ingles  v.  Straus,  209. 
6.  Receiver — Notice — Appeal, — Although  notice  should  be  given  to  the 
adverse  party  of  an  application  for  an  injunction  and  the  appoint- 
ment of  a  receiver,  except  in  cases  of  obvious  necessity  to  prevent 
a  failure  of  justice,  yet,  if  upon  a  motion  to  dissolve  the  injunc- 
tion and  discharge  the  receiver,  the  court  sustains  its  original 
order,  this  is  equivalent  to  holding  that,  upon  full  notice  and 
argument,  the  injunction  ought  to  have  been,  granted,  and,  on 
appeal,  the  decree  awarding  such  injunction  and  appointing  a  re- 
ceiver will  not  be  reversed  for  the  want  of  such  notice  in  the  first 
instance.  Bristow,  Trustee,  v.  Home  Bldg.  Co,  (Perpetual),  18. 
See  Separate  Estates,  1. 

INQUIRY. 

Inquiry  of  Damages — Jmu€.— Where  the  defendant  has  appeared  and 
pleaded,  no  inquiry  of  damages  is  necessary.  Where  an  issue  is 
made  by  the  pleadings,  and  it  is  tried  by  a  jury,  then  the  jury 
assesi?  damages  at  the  same  time  that  they  try  the  issue,  and  in  such 
case  no  writ  of  in^juiry  is  necessary.  George  CampbeU  Co,  v.  Qeorge 
Angus  &  Co.,  438. 

INSOLVENT  DEBTOR.    See  Chancery  Practice,  2. 

INSTRUCTIONS. 

1.  Abstract  Legal  Propositions, — Instructions  which  announce  mere  ab- 

stract propositions  of  law,  however  correctly,  should  not  be  given 
when  there  is  no  evidence  in  the  case  upon  which  such  instruc- 
tions could  be  predicated.  Easley  v.  Valley  Mutual  Life  Associa- 
tion, 161. 

2.  Conflicting  Evidence. — Where  the  evidence  is  conflicting,  the  court, 

upon  request,  should  give  instructions  which  correctly  propound 
the  law  according  to  the  diflerent  views  which  the  jury  may  take 
of  the  evidence.     Fishbume  v.  Engledove,  548. 

3.  Estoppel. — It  is  not  error  to  refuse  to  give  instructions  offered,  where 

those  given  by  the  court  clearly  and  plainly  announce  the  law. 
And,  in  a  motion  on  a  policy  of  insurance  to  recover  for  the  loss 
of  property  destroyed  by  fire,  it  is  not  error  to  so  instruct  the  jury 
as  to  permit  them  to  take  into  consideration  ail  the  dealings  of  the 
parties,  the  knowledge  of  the  insurer  of  the  character  of  the  pro- 
perty and  its  use,  both  at  the  time  of  the  issuance  of  the  policy 
and  afterwards,  so  as  to  enable  them  to  determine  whether  or  not 
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the  insurer  became  estopped  from  setting  up  the  breach  of  the 
contract  relied  on  as  a  defense.     Morotock  Ins.  Co.  v.  Pankey,  259. 

4.  Evidence. — Instructions  should  not  be  given  when  there  is  no  evi- 

dence on  which  to  base  them.    Beusch  v.  Roanoke  (Sec.  Co.,  534. 

5.  Misleading. — An  instruction  which  intimates  that  declarations  which 

have  been  received  in  evidence  are  liable  to  suspicion  of  bias  for 
interest  and  ought  not  to  be  considered,  or  to  be  considered  only 
under  certain  circumstances,  without  designating  which  of  such 
declarations,  if  any,  are  liable  to  that  objection,  is  properly  refused, 
■     as  tending  to  mislead  or  confuse  the  jury.    Reusens  v.  Lawson,  226. 

6.  No  Evidence  to  Support. — Where  there  is  no  evidence  to  support 

an  instruction  asked  for,  which  is  a  matter  to  be  determined  by 
the  court,  it  should  not  be  given:    Norfolk  dec.  R.  Co.  v.  Neely,  539. 

7.  Weight  of  Evidence. — ^In  an  action  to  recover  for  loss  of  profits  in 

business,  where  the  plea  is  not  guilty,  an  instruction  which  as- 
sumes that  there  has  been  such  loss,  or  which  is  ambiguous  on  this 
point,  should  not  be  given.  Fishbume  v.  Engledove,  548. 
ft.  When  not  Error  to  Instruct. — It  is  not  error  to  refuse  to  give  in- 
structions asked  for  by  a  party  to  a  suit,  when  substantially  the 
same  ground  is  covered  by  other  instructions  given  by  the  court. 
But  where  only  constructive  fraud  on  part  of  the  defendant  is 
necessary  to  entitle  the  plaintiffs  to  recover,  it  is  error  to  give  an 
instruction  which  involves  the  idea  that  willM,  or  actual,  fraud  is 
necessary.    Norfolk  &c.  R.  Co.  v.  Mills  <k  Fairfax,  613. 

INSURANCE. 

1.  Fire  Insurance — Agent's  Knowledge — Estoppel. — Where  an  agent  of 

a  fire  insurance  company,  who  is  clothed  with  the  usual  authority 
conferred  on  such  agents,  has  full  knowledge  of  facts  and  circum- 
stances concerning  the  ownership  and  occupancy  of  property  which 
would  avoid  the  policy,  and,  notwithstanding  such  knowledge, 
issues  a  policy  insuring  the  owner  against  loss  or  destruction  of 
the  property  by  fire,  the  company  will  be  estopped,  in  an  action 
on  the  policy  to  recover  for  the  destruction  of  the  property  by  fire, 
from  setting  up  as  a  defence  a  condition  of  the  policy  which  avoids 
the  same  on  account  of  such  facts  and  circumstances.  Morotock 
Ins.  Co.  V.  Pankey,  259. 

2.  Fire  Insurance — Change  of  Tille  or  Possession — Trustees — Receiver. — A 

policy  of  insurance  against  loss  by  fire,  issued  at  the  instance  of 
trustees,  on  property  on  which  there  is  a  deed  of  trust  to  secure 
creditors — the  loss,  if  any,  payable  to  the  trustees  as  their  interest 
may  appear— and  which  contains  a  provision  that  "  if  any  change 
takes  place  in  the  title,  or  possession  of  the  property,  whether  by 
sale,  or  judicial  decree,  without  notice  to  the  company  and  its 
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consent  endorsed  thereon,  then  the  policy  shall  be  void,"  is  not 
avoided  by  the  resignation  of  the  trustees  and  the  substitution  of 
another  trustee  in  their  room  and  stead,  nor  by  the  appointment 
of  a  receiver  in  the  place  of  the  trustees  to  take  charge  of  the 
property  and  let  the  same  and  collect  the  rents.  The  change  con- 
templated by  the  policy  refers  only  to  such  a  sale  or  disposition 
of  the  property  as  causes  all  interest  of  the  assured  in,  or  control 
over,  the  property  to  cease.  The  object  of  the  provision  is  to 
guard  against  a  diminution  of  the  motive  for  vigilance  on  the  part 
of  the  assured.    Georgia  Home  Ins,  Co,  v.  BartUU,  305. 

3.  Fire  Insurance — Waiver   of    Conditions     and    Forfeitures — Estoppel. 

Ck)ndiditions  inserted  in  policies  of  fire  insurance  for  the  benefit  of 
insurers  may  be  waived  by  them,  and  so  may  forfeitures  incurred, 
and  such  waiver  may  be  in  wiiting,  or  by  parol,  or  by  the  acts, 
declarations,  or  course  of  dealing  by  the  insurer  with  the  knowl- 
edge of  the  facts  constituting  the  breach,  and  when  so  waived  the 
insurer  will  be  estopped  from  setting  up  such  conditions  or  for- 
feitures as  defence,  when  sued  for  subsequent  loss.  Georgia  Home 
Ins.  Co,  V.  Kinnier's  AdmW^  28  Gratt.  88,  approved ;  Morotock  Ins. 
Co.  V  Pankey,  259. 

4.  Mutual  Insurance — Assessment — Evidence. — In    an    action     upon    a 

policy  of  insurance  in  a  mutual  life  insurance  company,  the  by-laws 
of  which  company  provide  "  that  no  question  shall  be  raised  as  to 
the  right  to  make,  or  necessity  of,  any  mortality  assessment  made 
under  any  certificate  of  membership,  except  in  the  life-time  of 
the  member,  and  within  six  months  from  the  time  when  same 
was  made,"  it  is  not  competent  for  the  plaintiff,  after  the  death  of  • 
the  member,  to  offer  evidence  for  the  purpose  of  raising  such  ques- 
tion.    Easley  v.  VaUey  Mutual  Life  Association,  161. 

5.  Mutual  Insurance — Forfeiture  —  Waiver  —  Estoppel —  Indulgence.  —  In 

an  action  on  a  policy  in  a  mutual  life  insurance  company,  which, 
according  to  its  terms,  has  become  forfeited  by  reason  of  failure 
to  pay  assessments,  if  the  plaintiff  relies  upon  a  waiver  of  such 
forfeiture,  or  upon  an  estoppel  to  assert  it,  it  is  not  sufficient,  in 
order  to  overcome  such  forfeiture,  to  show  former  indulgence  to 
the  insured,  when  it  appears  that  he  knew  when  his  assessments 
fell  due  that  his  policy  stood  forfeited  for  failure  to  pay,  and  that 
his  restoration  to  membership  was  granted  as  a  favor  to  him,  upon 
a  proper  certificate  of  unimpaired  health  ;  nor  is  it  sufficient  to  show 
former  indulgence  to  other  members  of  which  plaintiff's  intestate 
had  no  knowledge.     Easley  v.  Valley  Mutual  Life  Association,  161. 

6.  Mutual    Insurance    Policy — Forfeiture — Waiver— Instructions — Harm- 

less Error. — Provisions  inserted  in  an  insurance  policy,  in  pursu- 
ance of  the  charter  and  by- laws  of  the  company,  which  work  a 
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forfeiture  of  the  policy  upon  certain  conditions,  are  so  inserted  for 
the  benefit  of  the  company,  and,  it  seems,  may  be  waived  by  the 
company ;  and  though  an  instruction  was  given,  which  denies  the 
power  of  the  company  to  make  such  waiver,  yet,  if  the  verdict  of 
the  jury,  upon  the  facte,  appears  to  be  plainly  right,  this  court  will 
not  reverse  the  judgment  of  the  lower  court,  on  account  of  such 
erroneous  instruction,  as  the  plaintiff  was  not  prejudiced  thereby. 
Easley  v.  Valley  Mutual  Life  Association ,  161. 
7.  Poliq^ — How  Construed.— IneuT&nce  policies  are  to  be  strictly  con- 
strued against  the  insurer,  and  liberally  in  favor  of  the  insured. 
Georgia  Home  Ins.  Co.  v.  Bartlettf  305. 
See  Motions  to  Recover  ifoney,  4. 

INTEREST.    See  Usury. 

ISSUES.    See  Motions  to  Recover  Money,  3. 

JOINT  TENANT.    See  Ejectment,  9. 

JOINT  TORT.    See  PUading,  3. 

JUDGMENTS. 

Presumption. — The  judgment  of  a  court  of  competent  jurisdiction  is  pre- 
sumed to  be  right  until  the  contrary  is  shown.    An  appellate  court 
will  not  overturn  such  judgment  unless  it  is  shown  to  be  wrong. ' 
Shipman  v.  Fletcher,  473. 
See  Evidence,  4. 

JURY.    See  Criminal  Law  and  Procedure,  13. 

LACHES. 

Settlement  betiveen  Trustee  and  Beneficiary. — Where  a  cestui  que  trust,  who 
is  sui  juris,  has  a  settlement  with  the  trustee,  which  is  acquiesced 
in  for  twenty  years,  or  more,  such  settlement  will  not  be  dis- 
turbed, though  some  righte  of  the  cestui  que  trust  may  have  been 
violated  thereby.  Parish  v.  Wayman,  430. 
See  Assignments. 

LANDLORD  AND  TENANT. 

Lease — Death  of  Tenant. — Whete  a  tenant  dies  pending  a  lease,  the 
leases  continues  the  property  of  his  estate,  and  the  estate  of  the 
tenant  is  liable  for  the  rent  contracted  to  be  paid  ;  and,  while  the 
landlord  may  sue  out  a  distress  warrant  against  the  under  tenant, 
if  any,  yet  he  is  not  obliged  to  do  so,  and  his  failure  will  not  re- 
lease the  estate  of  the  tenant.  Hatchings  v.  Omnmercial  Bank,  968. 
See  Evidence,  6 ;  Ejectment,  2. 
Vol.  xci— 108 
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LIBEL. 

1.  Corporation — Admission — Res  Geslse, — ^In  an  action  for  libel  against  a 

corporation,  the  admissions  of  the  general  manager  of  the  corpora- 
tion, made  weeks  after  the  publication  of  the  supposed  libel,  con- 
stitute no  part  of  the  res  gestss,  and  cannot  be  given  in  evidence 
against  the  corporation.     Reusch  v.  Roanoke,  <(rc.,  Co.,  534. 

2.  Declaration — Evidence — Special  Damage — Privileged  CommunicaHan — 

Malice. — In  an  action  for  libel,  under  section  2897  of  the  Code, 
where  no  special  damage  is  claimed  except  from  loss  of  custo- 
mers, no  proof  can  be  received  of  the  loss  of  any  customers  except 
those  mentioned  in  the  declaration.  Where  the  supposed  libel  ia 
the  publication  of  a  privileged  communication,  the  question  of 
malice  s' ould  be  submitted  to  the  jury.  Reusch  v.  Roanoke,  <f:c., 
Co.,  534. 

LICENSEE. 

1.  Footpath. — One  who,  either  alone  or  in  common  with  the  public, 

has  for  a  long  time  used  a  footpath  over  the  lands  of  another, 
with  his  knowledge  and  without  objection,  is  a  licensee.  Bat 
whether  a  designated  person  is  a  licensee  or  not  is  a  question  of  &ct 
for  the  jury.     Norfolk,  &c.,  R.  Co.  v.  De  Board,  700. 

2.  Land'  (hvner — Repairs  to  Footpath —  Undermining  Footpath. — ^The  ownw^ 

of  land  over  which  is  a  footpath  owes  no  duty  to  a  licensee  to 
keep  said  footpath  in  good  order  or  repair ;  but,  if  such  owner 
carelessly  and  negligently  makes  an  excavation  beneath  said  foot- 
path, not  open  to  common  observation  of  persons  passing  along  the 
same,  and  not  apparent  to  one  exercising  ordinary  care,  and  know- 
ing the  said  footpath  to  be  in  a  dangerous  condition,  fails  to  repair 
the  same,  or  to  give  notice  or  warning  thereof  to  such  Ifcensee,  and 
personal  injury  results  therefrom  to  the  licensee,  without  neg^- 
gence  on  his  part,  the  owner  is  liable  in  damages  for  such  injury. 
Norfolk,  <S:c.  R.  Co.  v.  De  Board,  700. 

3.  Land- Owner — Undermining  Footpath — Measure  of  Damages. — In  an 

action  by  the  personal  representative  of  a  licensee  of  a  footpath, 
ajrainst  the  owner  of  the  lands,  for  causing  the  death  of  such 
licensee  by  carelessly  and  negligently  undermining  said  footpath, 
the  measure  of  damages  is  such  sum  as  to  the  jury  may  seem  feir 
and  just  under  all  the  circumstances  of  the  case,  not  exceeding 
the  amount  claimed  in  the  declaration.  Norfolk,  &c.  R.  Co.  v. 
De  Board,  700. 

LIEN.    See  Chancery  Practice,  2. 

LIMITATIONS  (STATUTE  OF). 

1.   Burden  of  Proof. — Upon  the  trial  of  an  issue  joined  on  the  plea  of 
the  statute  of  limitations,  the  burden  of  proof  is  on  the  defendant 
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to  show  that  the  cause  of  action  did  not  accrue  within  the  statu- 
tory period.  GoodeU  v.  Gibbons,  608. 
2.  Presumption  of  Payment — Case  at  Bar. — The  statute  of  limitations, 
when  applicahle,  presents  an  absolute  bar  to  the  claim  asserted. 
A  presumption  of  payment  short  of  the  period  of  the  statutory 
bar  may  arise  from  the  lapse  of  time,  the  condition  of  the  parties, 
their  relations  and  dealings  with  one  another,  or  other  cause,  but 
this  presumption  is  a  mere  rule  of  evidence,  deduced  from  the 
ordinary  dealings  of  men  with  one  another,  and  may  be  overcome 
by  proof  explanatory  of  the  facts  relied  on  in  support  of  the  pre- 
sumption and  inconsistent  with  such  presumption.  The  evidence 
in  this  suit  supports  the  presumption  of  payment,  and  is  not  over- 
come by  evidence  to  the  contrary.  Clendenning  v.  Thompson,  518. 
See  Assignments;  Ejectment,  12. 

MANDAMUS.    See  Elections,  8. 

MARRIED  WOMEN.     See  Separate  Estates;    Constructi<m  of   Statutes,   2; 
Husband  and  Wife, 

MASTER  AND  SERVANT. 

1.  Negligence — Concurring  Negligence  of  Master    and    Fellow-servant. — 

Where  injury  to  a  servant  has  been  caused  by  the  default  of  a  fel- 
low-servant, concurring  with  the  negligence  of  the  master,  the  lat- 
ter is  liable,  as  though  he  only  was  at  fault.  Norfolk,  dec,  R.  Co. 
V.  Nuckols,  193. 

2.  Negligence — Duty  of  Employer  as  to   Machinery,  Appliances,  etc. — It 

is  the  duty  of  an  employer  to  furnish  suitable  and  safe  appliances, 
machinery,  structure,  and  roadway.  Norfolk,  &c.,  R.  Co.  v. 
Nuckols,  193. 

3.  Negligenre — Duty  of  Employer  in  Selection  and  Supervision  of  Set' 

vants, — It  is  the  duty  of  an  employer  to  exercise  reasonable  care  to 
ascertain  the  character,  habits,  and  fitness  of  his  employees  for  the 
discharge  of  their  duties,  and,  by  proper  supt^rvision  and  superin- 
tendence, to  keep  himself  so  informed.  Nirfolk,  d:c.,  R.  Co.  v. 
Nuckols,  193. 

4.  Safe  Machinery — Mismatched    Couplings  not   Negligence  per   se. — A 

master  is  bound  to  observe  all  the  care  which  the  exigencies  of  the 
situation  reasonably  require  in  furnishing  machinery  adequately 
safe  to  be  used  by  the  servant.  But  the  use  of  cars  of  unequal 
heights  and  mismatched  couplings  in  the  same  train  is  not  negli- 
gence per  se  in  furnishing  safe  machinery.  Norfolk,  &r.,  R.  Co.  v. 
Br(wm,  668. 
See  Damages,  4;  Fellow-servants, 
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1.  Account. — Where  a  gross  sum  has  been  agreed  for  repairs  tx)  or  im- 

provements on  a  building,  an  account  which  states  the  agreed  sum, 
but  omits  credits  which  are  known  to  the  owner,  but  of  which  the 
contractor  has  not  accurate  information,  is  a  sufficient  compliance 
with  the  statute  which  requires  **a  true  account"  to  be  filed  as  the 
basis  of  a  mechanic's  lien,  especially  where  no  injury  is  done  to 
the  owner.     Rison  v.  Moorij  384. 

2.  Account. — No  particular  form  of  verification  is  prescribed,  and  the 

certificate  of  a  notary  at  the  foot  of  the  account  filed  that  the  con- 
tractor personally  appeared  before  him,  in  his  county  or  city,  and 
made  oath  to  the  correctness  of  the  account,  is  a  sufficient  verifi- 
cation under  the  statute.     Taylor  v.  Netherwood,  88. 

3.  AccouiU — Extra  Work. — Where  the  work  is  contracted  for  as  an  en- 

tirety for  a  specific  amount,  and  this  is  so  set  out  in  the  account 
filed,  all  the  information  is  given  that  is  needed,  or  can  reasonably 
be  required.  If  extra  work  is  done,  it  is  sufficient  to  set  out  each 
item  of  the  extra  work  and  the  price  thereof.  Sfuickieford  v.  Beck, 
80  Va.  573,  distinguished.     Taylor  v.  Netherwood,  88. 

4.  Complete  Relief. — A  court  of  equity,  having  taken  jurisdiction  of  a 

suit  in  equity  to  enforce  a  mechanic's  lien,  and  having  the  parties 
befoi"e'  it,  should  proceed  to  the  determination  of  all  the  questions 
between  them.  Rmn  v.  Motm,  384. 
6.  Description  of  Property. — The  object  of  requiring  a  description  is  to 
inform  the  owner  upon  which  of  his  property  the  lien  is  claimed, 
and  to  give  notice  thereof  to  purchasers  and  creditors,  so  that  they 
may  identify  the  property  and  protect  themselves  against  the  lien. 
If  the  proi)erty  can  be  reasonably  identified  by  the  description 
given,  it  is  all  that  the  law  requires.  Code,  section  2478.  Taylor 
V.  Netherwoitd,  88. 

6.  Notice  to  Owner  of  Property. — Where  the  account  is  sufficient,  and 

a  copy  thereof,  together  with  a  statement  of  the  intention  to  claim 
the  lien,  is  served  on  the  owner  within  the  time  prescribed  by  the 
statute,  this  is  a  sufficient  notice  to  the  owner,  under  section  2477 
of  the  Code.     Taylm-  v.  Netherwood,  88. 

7.  Personal  Decree  Against  Oioner  and  General  Contractor. — Although  the 

bill  was  filed  to  enforce  the  lien  of  a  sub-contractor  against  real 
estate  of  the  owner,  yet  if  the  account  is  efstablished  and  the  owner 
admits  funds  in  hand  sufficient  to  pay  it,  and  his  readiness  to  pay, 
it  would-be  a  vam  and  useless  act  to  subject  the  property  to  the 
payment  of  the  lien,  and  it  is  not  error  to  give  a  personal  decree 
against  the  owner  and  general  contractor  for  the  amount  due.  Tay- 
lor  V.  Netherwood,  88. 

8.  Uncompleted  Work — Set-offs — Penalty  or  Forfeiture. — In  a  suit  in  equity 

to  enforce  a  mechanic's  lien,  where  the  contractor  has  not  completed 
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his  work,  the  owner  is  entitled  to  set-off  against  the  contractor's 
claim  the  sura  which  it  would  take  to  complete  the  contract,  and 
any  damages  sustained  by  the  owner  by  reason  of  the  delay  in  the 
completion  of  tlie  contract,  and  these  damages  will  not  be  confined 
to  a  penalty  or  forfeiture  stipulated  for  in  the  contract.  Rison  v. 
Moouy  384. 

MERGER. 

1.  Contracts. — In  general,  a    simple   contract    is    extinguished    by    a 

specialty  security  for  the  same  debt,  if  the  remedy  upon  the  latter 
is  co-extensive  with  that  which  the  creditor  has  on  the  former. 
Wiiz  V.  Fite,  446. 

2.  Specialty  and  Simple  Contracts — Parol  Evidence. — If  the  higher  se- 

curity does  not  show  on  its  face  that  it  was  given  for  the  same  debt 
as  the  simple  contract,  and  the  party  relying  upon  the  merger  or 
extinguishment  of  the  simple  contract  is  compelled  to  resort  to 
evidence  other  than  the  higher  security,  in  order  to  show  the  pur- 
pose for  which  it  was  executed  and  accepted,  then  the  party  claim- 
ing that  it  was  given  as  collateral  security,  and  not  in  satisfaction 
of  the  simple  contract,  should  have  the  right  to  introduce  parol 
evidence  also  to  sustain  his  contention.  This  violates  no  rule  of 
law,  but  is  only  an  explanation  of  the  purpose  for  which  the  higher 
security  was  given.     Witz  v.  F'de,  446. 

3.  Specialty  and  Simple  Contract — Presumption. — If  the  higher  security 

shows  on  its  face  that  it  was  executed  for  the  same  debt  as  the  sim- 
ple contract,  and  shows  further  that  it  was  not  taken  in  satisfaction 
of  the  simple  contract,  but  in  addition  and  collateral  to  it,  there  is 
no  merger.  But  if  the  higher  security  simply  shows  that  it  was 
given  for  the  simple  contract,  and  nothing  more  appears,  the  pre- 
sumption, at  least  of  fact,  is  that  it  was  in  satisfaction  of  the  simple 
contract,  and  the  latter  is  merged  into  the  former.  Witz  v.  Fite, 
446. 

MINING  LEASE. 

Mining  Privileges — License, — An  agreement  under  seal  to  pay  for  cer- 
tain mining  and  prospecting  rights  aad  privileges  a  specified  sum 
annually  until  actual  mining  operations  commence,  and  thereafter 
so  much  per  gross  ton  for  all  ores  mined  and  shipped,  is  not  a  mere 
license  revocable  at  the  will  of  the  grantor,  but  is  a  mining  lease, 
voidable  only  upon  failure  to  comply  with  its  terms.  Young  v. 
EUis,  297. 

MISJOINDER.    See  Corporations,  3 ;  Multifariousness,  1,  2,  3. 
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MISTAKE. 

Married  Women, — A  court  of  equity  will  not  grant  relief  fix>m  a  mistake 
of  law.    Ignorance  of  the  law  is  no  excuse,  and  this  rule  applies  to 
married  women  with  reference  to  their  separate  estates.     Throck- 
morion  v.  Throckmorton^  42. 
See  Fraud  and  Mistake. 

MOTIONS  TO  RECOVER  MONEY. 

1.  Demurrer, — On  a  motion  for  judgment  for  money  under  section  3211 

of  the  Code,  the  notice  takes  the  place  of  both  the  writ  and  the 
declaration,  and  a  demurrer  to  the  notice  only  raises  the  question 
whether  there  is  matter  in  the  notice  sufficient  to  maintain  the 
action.  Henderson  v.  Stringer,  6  Gratt.  133,  approved.  Moroiock 
Ins.  Co,  V.  Pankey,  259. 

2.  Pleading. — On  a  motion  for  a  judgment  under  section  321 1  of  the  Code, 

after  the  defendant  has  appeared  and  pleaded  to  the  action,  he  can- 
not move  to  dismiss.  Harvey  v.  Skipwithy  16  Gratt.  414 ;  section 
3260  of  the  Code.     Mr/rotock  Ins.  Co.  v.  Pankey,  259. 

3.  Pleadings — Issue — Oral  Statement — Trial  by  Jury. — In  a  proceeding  by 

motion  to  recover  money  under  section  3211  of  the  Code,  in  order 
to  entitle  the  defendant  to  a  trial  by  jury,  as  provided  by  section 
3213  of  the  Code,  an  issue  must  be  made  up.  This  issue  may  be 
tendered  by  a  plea,  or  by  an  informal  statement  in  writing  of 
the  grounds  of  defence.  A  mere  oral  statement  is  not  sufficient ; 
and  in  cases  where  the  statute  requires  the  plea  to  be  verified  by 
affidavit,  that  requirement  of  the  statute  must  be  complied  with. 
Preston  v.  Salem  Imp.  Co.  583. 

4.  Venue. — ^A  motion  may  be  maintained,  under  section  3211  of  the 

Code,  against  a  fire  insurance  company,  in  the  county  in  which 
the  property  insured  and  which  was  destroyed  by  fire  was  situ- 
ated. An  action  might  be  maintained  in  such  county,  under  sec- 
tion 3214  of  the  Code,  and  it  is  not  "otherwise  specially  pro- 
vided ''  by  section  3251.  The  latter  section  does  not  confer  juris- 
diction, but  simply  declares  what  is  and  what  is  not  necessary  to  be 
set  forth  in  a  declaration  in  an  action  on  a  policy  of  insurance. 
Moroiock  Ins.  Co.  v.  Pankey,  259. 

MULTIFARIOUSNESS. 

1 .  Double  A  sped — Stockholders — Rescission — Misjoinder  of  Causes  of  A  clian, 
A  bill  may  be  framed  in  a  double  aspect,  but  the  alternative  case 
stated  must  be  the  foundation  for  precisely  the  same  relief.  Stock- 
holders who  come  into  a  court  of  equity  and  seek  to  have  their 
contracts  of  subscription  rescinded  on  .the  ground  that  they  were 
fraudulently  obtained,  cannot  in  the  same  bill  complain  of  the 
malfeasance  and  misfeasance  of  the  corporate  directors  in  the 
management  of  the  corporate  property,  and  seek  relief  which  rests 
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upon  their  relation  as  stockholders  of  the  defendant  company. 
Such  relief  must  be  considered  a  distinct  act  of  affirmance  and 
ratification  of  the  very  transaction  which  they,  in  another  part  of 
their  bill,  sought  to  repudiate.  Brown  v.  Bedford  City  L,  &  /.  Co,y 
31. 

2.  Mifjoinder — Corporate  Officers. — A  bill  which  charges  various  acts  of 

maladministration  against  the  officers  of  a  company,  some  of  which 
are  attributable  to  individual  officers,  some  to  different  groups  of 
officers,  and  some  to  the  president  and  directors  as  a  whole,  would 
seem  to  present  a  combination  of  causes  of  action  so  hopelessly 
diverse  as  to  be  incapable  of  adjustment  in  one  suit.  Brown  v. 
Bedford  City  L.  &  L  Co.,  31. 

3.  Misjoinder  of  Plaintiffs — Stockholders  and  Creditors. — Where  a  large 

number  of  persons  have  been  fraudulently  induced  to  become  sub- 
scribei's  to  a  company  by  identical  representations,  they  may  unite 
in  one  bill,  praying  the  cancellation  of  their  subscriptions  and  make 
the  offending  company,  and  its  officers  and  agents,  through  whom 
the  fraudulent  representations  were  made,  defendants.  But  credi- 
tors of  the  company  cannot  be  united  in  the  same  suit.  Their 
rights  and  interests  are  not  only  diverse,  but  wholly  antagonistic 
to  those  of  the  stockholders.  There  is  an  ** irrepressible  conflict*' 
between  the  two  classes,  and  if  united  in  the  same  bill,  it  will  be 
multifarious  for  misjoinder  of  complainants.  Bosher  v.  Richmond 
and  Harrisonburg  Land  Company,  89  Va.  455,  distinguished;  Brown  v. 
Bedford  City  L.  <(r  I.  Co.,  31. 

4.  Multiplicity  of  Suits. — A  court  of  equity,  in  order  to  avoid  a  multi- 

plicity of  suits,  and  to  have  before  it  all  persons  interested  in  the 
subject  of  dispute,  or  to  be  benefited  or  injured  by  the  decree, 
will,  when  necessary  to  attain  the  ends  of  justice,  mould  its  plead- 
ings with  regard  to  substance  rather  than  form,  and  will  introduce 
new  remedies,  or  modify  the  application  of  the  old  in  order  to  meet 
the  wants  of  society  as  they  arise.  Brown  v.  Bedford  ( Uy  L.  dc  L 
Co.,  31. 

NEGLIGENCE. 

1.  Hovf  Proved — Burden  of  Proof. — Negligence  may  be  proved  by  cir- 

cumstantial evidence  as  well  as  by  direct  testimony,  but  the  bur- 
den of  proof  is  on  the  party  alleging  the  negligence.  The  evidence 
in  this  case,  considered  as  on  a  demurrer  to  the  evidence,  fails  to 
establish  the  negligence  of  the  defendant.  Norfolk,  d:c.  R.  Co.  v. 
Brovm,  668. 

2.  Proximate  Cause. — ^Where  the  proximate  cause  of  the  death  of  the 

decedent  was  his  own  negligence,  concurring  with  the  negligence 
of  the  defendant,  there  can  be  no  recovery  (by  his  representative). 
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But,  although  the  deceased  may  have  been  guilty  of  negligence, 
and  that  negligence  may  in  fact  have  contributed  to  the  injury, 
yet,  if  the  defendant  could,  in  the  result,  by  the  exercise  of  ordinary 
care  and  diligence,  have  prevented  the  injury,  the  action  may  be 
maintained.    Johnson  v.  Chesapeake,  <fcc.,  R.  Co,,  171. 

3.  Railroad  Crossing — Prior  to  the  enactment  of  the  statute  (March 

5,  1894,)  the  servants  of  a  railroad  company,  operating  one  of  its 
trains,  were  required  to  give  notice  of  its  approach  to  a  public 
crossing,  and  if  they  failed  to  do  so  and  injury  resulted  from  such 
failure,  the  company  was  liable  therefor ;  but  this  did  not  relieve 
the  person  about  to  cross  the  track  from  the  necessity  of  taking 
ordinary  precautions  for  his  own  safety. 
Qussre.  Upon  a  demurrer  to  the  evidence,  is  the  negative  evidence  of 
a  witness  that  he  did  not  hear  certain  sounds,  in  conflict  with  the 
positive  evidence  of  another  witness  that  such  sounds  were  made? 
Johnson  v.  Chesapeake,  drc,  R,  Co.,  171. 

4.  Railroad  Crossing—It  is  the  duty  of  one  about  to  cross  a  railroad 

track,  even  at  a  public  crossing,  or  a  licensed  way,  to  use  bis  eyes 
and  ears  to  avoid  danger  to  himself.  He  should  both  look  and 
listen,  and  if  his  faculties  warn  htm  of  the  near  approach  of  a 
train  he  should  keep  off  the  track.  Tf  he  fails  to  use  these  neces- 
sary precautions,  and  injury  ensues,  he  cannot  recover.  Johnson 
V.  Chesapeake,  &c.,  R.  Co.,  171. 
See  Common  Carriers;  Demurrer  to  Evidence;  FeUow-servants ;  Master 
and  Servant ;  Licensee. 

NEGOTIABLE  PAPER. 

Negotiable  Note — Joint  Makers — Renewal — New  Note — Separate  Transac- 
tion.— Nearly  a  month  after  the  protest  of  a  n^otiable  note  on 
which  two  makers  are  bound,  one  of  the  makers,  for  the  purpose 
of  paying  the  note,  executes  his  two  n^otiable  notes,  dated  on 
the  day  of  their  execution,  and  with  one  exception  endorsed  by 
new  endorsers,  and  has  the  same  discounted  and  the  proceeds 
placed  to  his  personal  credit  in  bank.  Out  of  the  money  thus 
obtained  he  pays  the  original  note  by  his  individual  check,  and 
the  note  is  marked  paid  by  him  and  delivered  to  him,  and  he 
assigns  the  same  to  an  endorser  of  one  of  the  new  notes.  This  is 
not  a  renewal  of  the  first  note,  but  an  independent  transaction, 
and  the  assignee  of  that  note  is  entitled  to  demand  of  the  other 
joint  maker  of  it  the  payment  of  one-half  thereof  for  the  sole  bene- 
fit of  such  assignee,  and  to  the  exclusion  of  the  other  endorsers  of 
the  new  notes.     Conrad  v.  Smith,  292. 

NEW  TRIALS.    See  Criminal  Law  and  Procedure,  15. 
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NON  EST  FACTUM. 

Treasurer's  Bond — Record.— The  qualification  of  a  county  treasurer, 
including  the  execution  of  his  bond,  ia  made  a  matter  of  record  in 
the  County  Court,  and  imports  such  absolute  verity  that  in  an 
action  on  said  bond  the  plea  of  mm  est  factum  cannot  be  pleaded 
by  the  obligors.  Where  the  record  appears  to  be  regularand  com- 
plete, it  can  only  be  assailed,  if  at  all,  on  the  ground  of  fraud, 
which  must  be  distinctly  charged  and  clearly  proved.  Vaughan 
V.  Commonwealth,  17  Gratt.  386 ;  Calwell  v.  Onnmfmwealth,  17  Gratt. 
391,  approved.     Stuart  v.  Commonwealth ,  152. 

NOTICE. 

1.  Judicial  /Soli's — Purchaser — Case  at  Bar. — A  purchaser  at  a  judicial 

sale  of  a  city  lot  cannot,  after  his  purchase,  make  the  objection  that 
a  street  encroaches  on  the  lines  of  the  lot,  where  it  appears  that 
before  the  sale  a  plat  was  made  of  the  lot  distinctly  showing  the  en- 
croachment, which  plat  was  referred  lo  in  the  advertisement  of  the 
property  as  being  at  the  auctioneer's  room,  where  it  could  be  seen 
by  any  one  interested  in  the  sale  ;  and  where  it  further  appeared 
that  the  plat  was  exhibited  at  the  sale,  examined  by  the  bidders, 
and  the  encroachment  discussed  in  an  open  and  general  way.  His 
ignorance  of  the  facts  disclosed  by  the  plat  is  no  excuse.  He  was 
put  upon  inquiry  and  is  chargeable  with  knowledge  oi  all  facts  to 
which  this  inquiry  would  have  led  him,  if  diligently  pursued.  In 
the  case  at  bar  there  would  seem  to  be  no  encroachment.  Acts 
1883-'84,  page  494.     Cameal  v.  Lijnch,  114. 

2.  Possession  is  Notice. — Trustees  under  a  deed  of  trust  to  secure  ante- 

cedent debts  are  purchasers  for  value.  But  whether  they  are  bona 
fide  purchasers  without  notice  depends  on  the  facts  of  the  case. 
The  open  and  peaceable  possession  of  land  under  a  claim  of  right 
is  notice  to  all  the  world  of  the  right  or  claim  of  the  person  in 
possession  ;  and  when  one  buys  land  in  the  possession  of  another 
than  his  vendor  or  grantor,  he  is  bound  to  take  notice  of  such 
possession  and  of  all  that  it  imports.  Such  notice  is  the  same,  in 
effect,  as  the  notice  which  is  imputed  by  the  recording  acts.  A  subse- 
quent purchaser  of  such  land  is  affected  with  notice  of  what  ever  claim 
or  interest  the  person  in  possession  has,  and  which  an  inquiry  into 
the  possession  would  have  revealed.     Chapman  v.  Chapman,  397. 

3.  Trustees — Joint    Trustees — Notice  to   One  Notice  to    All — Bona    Fide 

Purchasers. — Where  property  is  conveyed  to  two  or  more  trustees 
jointly  to  secure  debts,  the  estate  they  take  is  joint  and  insever- 
able, their  title  joint  and  indivisi  We.  Hence,  notice  to  one  of  such 
trustees  is  notice  to  all.  There  can  be  no  such  thing  as  a  purchase 
partly  bona  fide.  Chapman  v.  Chapman,  397. 
See  Adverse  Possession,  1,4;  Motions  to  Recover  Money,  1 ;  Injunctions,  5. 
Vol.  xci— 109 
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NUL  TIEL  RECORD.    See  Variance, 

NUNC  PRO  TUNC  ORDERS.    See  Criminal  Law  and  Procedure,  2. 

OFFICIAL  BONDS. 

1.  County  Treasurer — Approval — Alteration, — Where  the  record  shows 

that  the  Court  has  designated  and  approved  certain  persons  as  sure- 
ties on  the  official  bond  of  a  County  treasurer,  no  alteration  can  be 
made  by  leaving  off  a  name,  or  substituting  another  therefor,  liie 
bond  must  conform  to  the  judgment  of  approval.  Blanton  v.  Orni- 
monweaUh,  1. 

2.  County   Treasurer — Approval  by   County  Court. — County  Courts  are 

charged  with  the  duty  of  superintending  the  execution  of  official 
bonds  of  County  treasurers,  and  their  approval  is  necessary  to  com- 
plete the  execution  and  delivery  of  such  bonds,  and  to  make  them 
obligatory  ;  but  this  approval  must  appear  of  record.  Blanton  v. 
Commonwealth,  1. 
See  County  Officers, 

OFFICERS.    See  County  Officers, 

OMITTED  WORDS.    See  Construction  of  Statutes,  2. 

OYER. 

Deed  Referred  to  by  Way  of  Inducement. — ^The  right  to  crave  oyer  of  papers 
mentioned  in  a  pleading  applies,  as  a  general  rule,  only  to  deeds  and 
letters  of  probate  and  administration,  and  not  to  other  writings, 
and  only  applies  to  a  deed  when  a  party  pleading  relies  upon  the 
direct  and  intrinsic  operation  of  the  deed.  Hence,  a  defendant 
is  not  entitled  to  have  oyer  of  deed  referred  to  in  the  plaintiff's 
declaration  merely  by  way  of  inducement  or  introduction  to  other 
matters  necessary  to  be  alleged.  Langhome  v.  Richmond  R.  Co,  <fc 
another,  369. 

OYSTER  TAX. 

Uniformity — License — Income  Tax. — A  statute  which  requires  each  tong- 
man  to  make  a  return  of  the  sales  of  oysters  made  by  him  during 
the  week  preceding,  and  which  imposes  a  tax  on  such  sales  equal 
to  the  amount  of  tax  levied  by  the  State  on  any  other  species  of 
property,  and  which  prescribes  penalties  for  failure  to  make  such 
returns,  but  which  allows  such  tongman,  if  he  prefers,  to  pay  a  sum 
certain  fixed  by  the  statute  in*  lieu  of  such  tax,  is  constitutional, 
and  is  not  in  conflict  with  Sec.  1,  Art.  X.  of  the  Constitution,  nor 
with  Sec.  2  of  Art.  X.,  but  is  in  strict  conformity  with  the  lat- 
ter section.  The  uniformity  of  the  tax  is  not  affected  by  the  man- 
ner in  which  the  value  of  the  property  is  ascertained,  nor  by 
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the  fiict  that  the  tax  is  payable  weekly,  nor  by  the  feet  that  penal- 
ties are  prescribed  for  failure  to  make  prompt  returns,  nor  by  the 
privilege  extended  of  paying  a  sum  in  gross  in  lieu  of  the  tax  pre- 
scribed. Noi  is  such  tax  a  license.  Nor  is  it  an  income  tax  within 
the  meaning  of  Sec.  4,  Art.  X.  of  the  Constitution.  Iverson 
Brovm*B  case,  762. 

PARTICULARS.    See  BUI  of  FaHiculara. 

PARTITION. 

Suit  by  Life  Tenant. — A  tenant  for  life  in  one  undivided  moiety  of  pro- 
perty may  maintain  a  suit  against  those  who  own  the  estate  in 
remainder  of  that  moiety,  whether  they  are  in  esse  or  not,  and  the 
fee  simple  owners  of  the  other  moiety,  and  compel  partition  of  the 
property ;  and,  if  not  susceptible  of  partition  in  kind,  may  have 
a  sale  and  division  of  the  proceeds.  Section  2432  and  section 
2562  of  the  Code.     Cameal  v.  Ltpich,  114. 

See  Tenants  in  Common, 

PARTNERSHIP. 

1.  Avowed  Partners — Dormant  Partners — Section  S877  of  Code. — Section 

2877  of  the  Code  does  not  apply  to  an  avowed  partnership  of  two 
or  more  persons  doing  business  under  a  name  which  shows  that  it 
in  fact  a  partnership,  and  discloses  full  names  of  at  least  two  of  the 
partners.  If  there  are  other  partners  whose  names  are  not  thus 
disclosed,  they  will  be  liable  as  general  partners,  when  avowed 
or  discovered.  But  even  if  the  statute  did  apply,  the  trader  whose 
assets  are  liable  for  his  debts  is  the  firm  which  thus  held  itself 
out  as  the  owner  of  the  assets.    National  Bank  v.  Cringan,  347. 

2.  Credit  to  One  Partner — Election — Public  Partnership — Dormant  Partner. 

If  credit  is  extended  to  one  member  of  a  partnership  which  is  pub- 
lic, he  alone  is  liable,  even  though  the  money,  property,  or  other 
contract,  is  for  the  use  and  benefit  of  the  firm,  or  is  applied  thereto. 
This  is  because  the  creditor  has  elected  to  take  the  individual 
security,  and  he  will  be  held  to  his  election.  But  if  no  partner- 
ship was  known  to  exist,  or  if  there  were  dormant  partners,  the 
firm  will  be  liable  for  the  acts  of  the  partner  done  within  the 
scope  of  his  authority — that  is,  necessary  for  the  conduct  of  the 
partnership  in  the  ordinary  way ;  otherwise,  the  measure  of  the* 
liability  of  the  dormant  partner  is  the  same  as  if  he  had  been  a 
known  partner — he  is  liable  for  the  debts  of  the  firm,  not  for  those 
of  the  individual  partners.    National  Bank  v.  Cringan,  347. 

3.  Liability  on  Note  of  One  Partner  for  input — Burden  of  Proof. — A  note 

made  by  one  partner  and  endorsed  by  another,  in  order  to  raise 
money  for  the  input  of  the  maker,  is  not  the  debt  of  the  firm 
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unless  there  was  previous  authority  thus  to  bind  the  firm,  or  there 
has  been  a  subsequent  ratification  of  the  transaction  by  the  firm ; 
and  the  burden  of  proof  is  on  the  holder  to  show  such  authority 
or  ratification.  In  the  case  in  judgment  this  has  not  been  shown. 
National  Bank  v.  Crivgan,  347. 
4.  Powers  of  Partners  Before  and  After  Formation. — Prior  to  the  actual 
existence  of  a  partnership,  though  one  be  in  contemplation,  th^e 
is  no  implied  power  in  one  partner  to  bind  the  firm.  That  agency 
only  arises  when  the  partnership  is  actually  in  existence,  and  is 
then  limited  to  matters  necessary  to  the  business  of  the  firm  in 
the  ordinary  way.  Nor  can  one  partner  after  the  partnership  is 
formed  pledge  the  credit  of  the  firm  to  raise  his  input  of  its  capital 
unless  specially  authorized  to  do  so.  This  is  not  among  his  implied 
powers.     National  Bank  v.  Cringan,  347. 

PASSENGERS. 

Expxdsion  of  Passengers — Damages — Compensaiory — Punitive. — A  passen- 
ger who  is  unlawfully  expelled  from  a  railroad  train  by  the  con- 
ductor thereof  is  entitled  to  recover  damages  therefor  of  the  com- 
pany. If  the  expulsion,  though  unlawful,  did  not  proceed  from 
any  ill  motive,  and  was  not  rudely  or  recklessly  done,  nor  in  such 
manner  as  to  evince  malice  or  a  conscious  disregard  of  the  rights 
of  others,  and  was  simply  the  result  of  a  mistake,  the  passenger 
cannot  recover  punitive  damages,  but  only  compensation,  and,  on 
the  evidence  certified,  his  damages  should  be  limited  to  compensa- 
tion for  the  inconvenience,  delay  and  fatigue  to  which  he  was 
put,  and  a  suitable  recompense  for  the  injury  done  to  his  feelings, 
in  being  expelled  from  the  train.     Norfolk^  dec,  R.  Co.  v.  Neelg,  539. 

PASSWAY. 

Passway  of  Owner  Over  His  Own  Land-^  Destruction  of  Passwag — Dam- 
ages.— Every  man  is  entitled  to  a  passway  over  his  own  land  from 
one  part  of  it  to  another,  and  if  this  be  destroyed  by  another,  the 
owner  of  the  land  is  entitled  to  recover  damages  therefor,  which 
are  not  adequately  measured  by  the  mere  effect  which  such  de- 
struction may  have  on  the  value  of  the  part  thus  made  inaccessi- 
ble.    Norfolk,  &€.  R.  Co.  V.  Cartir,  587. 

PATENTS.     See  Evidence,  2  ;  Ejectment,  11. 

PAYMENT. 

1.  Acceptance — Discharge. — If  one  owing  a  sum  of  money,  the  amount 
of  which  is  not  ascertained  and  fixed,  offers  his  creditor  a  certain 
sum,  declaring  that  it  is  in  full  for  all  that  is  owing  him,  which 
sum  is  accepted  by  the  creditor,  such  acceptance  is  in  fall  dis- 
charge of  the  demand.    American  Mang.  Co.  v.  Va.  Mang,  Co.,  272. 
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2.  Application  of  Payments — Rights  of  Surety. — Where  a  debtor  makes 

a  payment  he  has  the  undisputed  right  to  make  such  application 
of  it  as  he  sees  fit.  If  he  fails  to  exercise  his  right,  the  creditor  may 
then  make  the  application,  and  if  neither  makes  the  application 
it  becomes  the  duty  of  the  court  to  so  apply  the  payment  as  a 
sound  discretion  may,  under  the  circumstances,  dictate.  And  in 
the  exercise  of  this  discretion  the  interest  of  the  debtor  and  the 
creditor  are  alone  to  be  considered.  Even  sureties  have  no  advan- 
tage in  this  particular  over  othere.     Pope  v.  Trniisparmt  Ice  Co,,  79. 

3.  Applicaiion  of  Payments  by  the   Court. — Where  a  creditor  has  two 

claims  against  the  same  debtor,  the  one  secured  and  the  other 
not,  and  a  payment  has  been  made  which  neither  the  debtor  nor 
the  creditor  has  applied,  and  the  court  is  called  upon,  in  the  exer- 
cise of  its  discretion,  to  make  the  application,  and  there  is  no  other 
fact  or  circumstance  upon  which  the  court  can  lay  hold  to  guide  and 
direct  its  discretion,  the  payment  must  be  appropriated  to  that  debt 
which  is  least  secured.     Pope  v.  TransparerU  Ice  Co.,  79. 

PENALTY.     See  Chancery  Jurisdiction,  3  ;  Specific  Performance,  3, 4  ;  Limita- 
tions, 2 ;    Trusts  and  Trustees,  2,  3,  4. 

PETITION.    See  Chancery  Practice,  3. 

PLEADING. 

1.  Common  Law  Pleading — Corporations  having  Several  Names — Amend- 

ment of  Pleadings—Section  SS84  of  the  Code. — A  corporation  may 
be  known  by  several  names  as  well  as  a  natural  i)er8on,  and 
though  sued  for  a  tort  alleged  to  have  been  committed  under  another 
name,  a  recovery  may  be  liad  against  it  in  its  true  name,  provided 
its  identity  is  averred  in  the  pleadings  and  sustained  by  the  proof. 
But  tliis  evidence  must  be  confined  to  the  issues  made  by  the 
pleadings.  If  one  corporation  is  sued  for  a  personal  injury,  and 
the  evidence  of  the  defendants  tends  to  show  that  the  injury  was 
committed  by  another  corporation,  the  plaintiff*,  upon  request, 
should  be  allowed  to  amend  his  declaration  so  as  to  charge  that 
the  two  corporations  were  one  and  the  same  corporation  known 
by  both  names.  Section  3384  of  the  Code  was  clearly  intended  to 
provide  for  such  a  case,  and,  being  remedial  in  its  character, 
should  be  liberally  construed.  Langhome  v.  Richmond  City  R,  Co., 
364.. 

2.  General  Issue — Special  Plea. — Where  the  general  issue  has   been 

pleaded,  a  special  plea  that  sets  up  matter  of  defence,  which  can 
be  proved  under  the  general  issue,  should  be  rejected.  George 
Campbell  Co.  v.  George  Angus  d-  Co.,  438. 
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FLEADING— Continued. 

3.  Several  DefendarU9— Separate  Pleas — General  Verdict  for  Plaintiff'. — ^In 
an  action  of  tort  against  several  defendants  for  an  alleged  joint 
trespass,  although  they  severally  pleaded  not  guilty,  there  ia  but 
one  issue  submitted  to  the  jury,  and  a  general  finding  in  tsLVOT  of 
the  plaintiff,  without  naming  the  defendants,  is  a  finding  against 
all  the  defendants.  Fiskbum  v.  EngUdove,  548. 
See  CorporatioiiSj  3. 

POWER  OF  ATTORNEY. 

Comstructinn. — A  power  of  attorney  to  sign  a  bond  as  surety  for  a  public 
officer  is  to  be  strictly  construed.  The  attorney  can  do  nothing 
except  what  he  is  expressly  authorized  by  the  instrument  to  do, 
and  when  he  has  once  exercised  the  power  he  cannot  thereafter 
consent  to  material  alterations  in  the  bond.  Stuart  v.  Cammon- 
weaUh,  152. 
See  Construction  of  Written  Instruments. 

PRINCIPAL  AND  AGENT. 

The  vendor  of  stock,  who  contracts  to  deliver  the  same  to  a  railroad 
company  for  shipment  on  account  of  the  purchaser,  is  not  the 
agent  of  the  purchaser  in  making  such  delivery.  Norfolk,  dr.,  R. 
Co.  V.  HarmaUf  601. 

PRIVILEGED  COMMUNICATION.    See  Libel. 

PROCESS. 

Process  Against  a  Corporation — Service  on  Agent  under  Section  S2S7 
of  the  Code. — When  process  to  commence  an  action  against  a  cor- 
poration is  sued  out  and  executed  on  an  agent  of  the  corporation, 
under  section  3227  of  the  Code,  less  than  ten  days  before  the 
return  day  thereof,  the  proper  course  to  be  pursued  is  to  quash  the 
return  of  the  officer  and  remand  the  case  to  rules,  and  not  dismiss 
the  action.     Norfdk,  <fcc.,  R.  Co.  v.  Carter,  587. 

PUBLIC  IMPROVEMENTS.    See  CUy  Charter. 

PURCHASERS.    See  Notice,  1,  2,  3 ;  Trusts  and  Trustees,  5. 

RAILROADS. 

Method  of  Construction — Adjacent  Land  Owners. — Whether  a  railroad 
is  properly  constructed  or  not,  so  far  as  it  affects  adjacent  land 
owners,  is  to  be  determined  by  the  duties  and  obligations  which  the 
law  imposes  upon  the  company,  and  not  by  the  manner  in  which 
other  roads  are  constructed.  Norfolk,  &c.,  R.  Co.  v.  Carter,  587. 
2.  Purchase  of  Right  of  Way— Injury  to  other  Lands  in  Constructing  Road- 
bed.— Although  a  railroad  company  may  have  purchased  from  the 
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RAILROADS— Con^mufd. 

owner  a  right  of  way  over  his  land,  for  the  purpose  of  constructing 
its  roadbed,  yet  if,  in  constructing  its  roadbed,  it  deposits  on  other 
lands  of  such  owner,  without  his  consent,  earth,  stone,  gravel  or 
other  matter,  and  allows  it  to  remain  there,  the  company  is  liable 
to  the  owner  for  the  injury  thereby  sustained.  Compensation  for 
such  injury  is  not  included  in  assessing  damages  for  right  of  way, 
and  the  plaintiff  is  not  barred  of  his  right  to  recover  such  com- 
pensation by  the  conveyance  of  the  right  of  way  to  the  defendant. 
Norfolk,  etc.,  iJ.  Co.,  v.  Carter,  587. 
See  Common  Carriers;  Damages,  1 ;  Fencing ;  Specific  Performance,  1; 
Passengers, 

RAILROAD  CROSSINGS.    See  Negligence,  3,  4. 

RECEIVER. 

Chancery  Practice — Insolvent  Debtor — Lien — Receiver — RenU. — A  credi- 
tor having  a  lien  on  real  estate  of  an  insolvent  debtor  has  the 
right,  after  his  debt  has  become  due,  to  have  a  receiver  appointed 
to  hold  the  rents  of  such  real  estate  to  supply  any  deficiencies  which 
may  exist  after  sale  is  made,  and  thus  obtain  a  specific  lien  on 
such  rents  to  pay  such  deficiency.  Bristow,  trustee,  v.  HoToe  Bldg, 
Co,  (Perpetual),  18. 
See  Supersedeas;  Insurance,  2;  Injunctions,  1,  5. 

RECITALS.    See  Deeds,  2. 

RECORDS.    See  County  Officers;  Evidence,  2;  Ejectment,  3,  10;    Chancery 
Practice,  1 ;  Deeds,  1 ;  Removal  of  Causes, 

RELEASE.    See  Surely,  1. 

REMOVAL  OF  CAUSES. 

1.  Jurisdiction — Consent. — Parties  to  a  suit  may  consent  that  the  suit 

shall  be  docketed  and  heard  in  a  court  having  general  jurisdiction 
of  that  class  of  cases,  and  such  consent  is  a  waiver  of  objection  to 
the  jurisdiction  of  the  court.  Taking  and  agreeing  to  a  continu- 
ance is  evidence  of  having  made  one's  self  a  party  to  the  record, 
and  is  a  recognition  that  the  case  is  in  that  court,  and  it  is  too  late 
afterwards  to  object  to  the  jurisdiction  of  the  court.  BeU  v.  Farm- 
viUe,  &r.,  R.  Co.,  99. 

2.  Record — Papers — Presinnption, — When  a  case  has  been  removed  from 

one  court  to  another,  although  the  clerk  of  the  former  court  has 
not  made  the  copies  of  rules  and  orders  required  by  section  3318 
of  the  Code,  yet,  where  it  appears  that  the  whole  record  was  be- 
fore the  Circuit  Court  when  it  decided  the  case,  this  court  will 


Digitized  by  LjOOQIC 


872  Index.  [91 

REMOVAL  OF  CAVSES— Continued. 

not  presume  that  the  case  was  heard  and  decided  in  the  lower  coart 
in  the  absence  of  any  of  the  papers  in  the  case.  Bell  y.  FarmviUe, 
tScc,  R.  Co,,  99. 

REMOVAL  OF  EFFECTS.    See  Guardian  and  Ward;  Transferring  EffedU. 

REMOVAL  OF  GOODS.    See  AUachmenU,  5. 

RENTS.    See  Receiver, 

RESCISSION. 

1.  A  case  in  which  the  court  refused  to  rescind  or  to  enforce.     PcweU  v. 

Berry,  568. 

2.  Discrition. — An  application  to  a  court  of  chancery  to  rescind  or  cancel 

a  contract  for  the  sale  of  real  estate,  like  that  for  specific  perfor- 
niance,  is  also  addressed  to  the  sound  judicial  discretion  of  the 
court,  and  the  court  not  unfrequently  refuses  to  rescind,  when, 
under  like  circumstances,  it  would  refuse  to  enforce.  Rescission, 
however,  seems  to  be  limited  to  cases  where  there  is  either  a  pal- 
pable and  material  mistake  concerning  the  substance  of  the  thing 
contracted  for,  or  when  fraud  and  misrepresentation  have  been 
perpetrated  on  the  applicant.    Powell  v.  Berry,  568. 

3.  False  Representation. — A  representation  that  $1,500,000  has  been  se- 

cured to  be  invested  in  industrial  enterprises  in  a  proposed  town  is 
material,  and  if  by  such  representation  a  person  is  induced  to  pur- 
chase real  estate  in  such  proposed  town,  and  the  representation  is 
false,  it  is  good  ground  for  the  rescission  of  such  contract  by  a  court 
of  equity.     Wilson  v.  Carpenter,  183. 

4.  Fraudulent    Contract — Confirmation — Waiver, — Where   the   original 

contract  is  tainted  with  fraud,  its  subsequent  confirmation  must  be 
a  solemn  and  deliberate  act.  If  a  waiver  is  relied  on,  it  must  ap- 
pear that  such  waiver  was  distinctly  made,  with  full  knowledge  of 
the  rights  intended  to  be  waived  ;  and  the  fact  that  the  rights  are 
known  and  intended  to  be  waived  must  plainly  appear.  Montagues 
AdmW  V.  Massey,  Auditor,  76  Va.  307,  approved ;  Wilson  v.  Cor- 
peiiter,  183. 

5.  False  Representations — Inducement — Inference. — ^When  the  seller  has 

made  a  false  representation  which,  from  its  nature,  might  induce 
the  buyer  to  enter  into  the  contract  on  the  faith  of  it,  it  will  be 
inferred  that  the  buyer  was  thereby  induced  to  contract,  and  to 
remove  this  inference  the  seller  must  prove  either  that  the  buyer 
had  knowledge  of  facts  which  showed  the  representations  to  be 
untrue,  or  that  he  expressly  stated  in  terms,  or  showed  by  his  con- 
duct, that  he  did  not  rely  upon  the  representation,  but  acted  on 
his  own  judgment.    Nor  is  the  buyer  deprived  of  his  right  to  relief 
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because  he  had  the  means  of  discovering  that  the  representation 
was  felse.     Wiison  v.  Carpenter,  183. 

6.  FaUe  Reprexeniation — Intent. — The  false  representation  of  a  material  feet, 

constituting  an  inducement  to  a  contract  for  the  purchase  of  real 
estate,  on  which  the  purchaser  had  a  right  to  rely,  is  always  ground 
for  a  rescission  of  the  contract  by  a  court  of  equity.  The  intent  of 
the  party  making  the  representation,  and  his  belief  in  its  truth, 
are  alike  wholly  immaterial.  It  is  sufficient  that  the  statement  is 
material,  was  relied  on  by  the  purchaser,  and  was  in  fact  untrue. 
Wiiscm  V.  Carpenter,  183. 

7.  False  Beprestntations — Similar   Representations   to   Others. — In  a  suit  to 

rescind  a  contract  for  false  representations,  evidence  of  similar  rep- 
resentations to  other  persons,  about  the  same  time,  is  admissible 
to  show  the  bent  of  mind  of  the  party  making  the  representation. 
Wilson  V.  Carperiter,  183. 

RES  GESTAE.    See  Libel. 

RES  JUDICATA. 

1.  Construction  of  Records  by  Court  of  Appeals. — ^When  this  court  has 

construed  the  legal  character  and  effect  of  certified  copies  of  entries 
in  certain  public  records,  which  involves  the  construction  of  the 
records  themselves,  such  construction  is  res  judicata  in  this  court 
and  all  the  courts  of  this  State,  and  an  instruction  which  gives  to 
such  entries  any  other  or  greater  effect  is  erroneous.  HoUeran  v. 
Meisel,  143. 

2.  Second  Appeal — Effect  of  Prior  Decision. — On  a  second  appeal,  or  writ 

of  error,  in  the  same  case,  every  proposition  of  law  decided  on  the 
first  appeal,  or  writ  of  error,  is  binding  on  the  appellate  court  when- 
ever that  case  comes  before  it  for  adjudication.  It  is  res  judicata. 
Applying  this  rule  to  the  case  in  judgment,  the  decision  on  the 
former  writ  of  error  settled  and  decided  the  true  construction  of  the 
contract  in  suit,  and  fixed  the  relative  rights  of  the  parties  thereto. 
Norfolk,  d'c.  R.  Co.  v.  Mills  <&  Fairfax,  613. 

SATISTACTION. 

Collateral  Agreement  Partly  Performed — Compensation. — Where  a  debtor 
has  agreed  to  do  a  collateral  thing  in  satisfaction  of  his  bond  to  his 
creditor,  and  dies  after  having  partially  performed  the  agreement, 
the  bond  should  not  be  treated  as  paid,  but  the  debtor  should  have 
credit  thereon  for  the  money  paid,  or  the  value  of  the  services 
rendered  in  pursuance  of  the  agreement.     Ilughis  v  Pattersm,  664. 

SCROLL.    See  Ejectment,  3. 

Vol.  xci— 110 
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SEPERATE  ESTATES. 

1.  Chancery  Jurisdiction — Injunction — Adequate  Remedy  at  Law. — ^The 

equitable  separate  estate  of  a  married  woman  is  the  creature  of  a 
court  of  equity,  and,  notwithstanding  the  provision  of  section  2999 
of  the  Code,  an  injunction  will  always  be  granted  when  nec^sary 
to  protect,  aid,  or  enforce  any  equitable  estate  or  interest  which  she 
may  have.  Courts  of  equity  having  once  acquired  jurisdiction 
never  lose  it  because  jurisdiction  of  the  same  matters  is  given  to 
courts  of  law,  unless  the  statute  conferring  such  jurisdiction  uses 
prohibitory  or  restrictive  words.     Filler  v.  Tyler,  458. 

2.  Curtesy.— Where  a  wife  has  an  equitable  separate  estate,  of  which 

she  has  the  power  of  disposition  by  will,  which  power  she  exercises, 
the  surviving  husband  is  not  entitled  to  curtesy,  though  all  the 
common-law  requisites  therefor  exist.  Chapman  v.  Price,  83  Va. 
392,  approved.     Hutchings  v.  Commercial  Bank,  68. 

3.  Liability  for  Engagements  made  before  Acquisition. — ^The  ground  of 

the  liability  of  the  equitable  separate  estate  of  a  married  woman  for 
her  engagements  is  her  intention  to  charge  it,  and  her  engagements 
can  be  enforced  only  against  the  equitable  separate  estate  which 
she  held  at  the  time  of  entering  into  the  engagement,  or  so  much 
thereof  as  she  owns  when  the  decree  is  rendered,  and  not  against 
that  acquired  after  the  time  of  entering  into  the  engagement 
Crockett  v.  DoHoc,  85  Va.  240,  approved.     Filler  v.  Tyler,  458. 

4.  Settlement  by  Husband — Consideration. — Although  a  bill  by  a  wife  to 

sustain  and  en  force' a  settlement  made  upon  her  b;^  her  husband  is 
based  chiefly  on  the  agreement  between  them,  setting  forth  the 
considemtion  for  the  settlement,  and  there  is  no  proof  of  the  agree- 
ment, yet  if  the  facts  which  show  that  she  was  the  surety  of  her 
husband  are  fully  stated  in  the  bill,  and  it  is  distinctly  alleged  that 
she  was  such  surety,  and  she  asks  for  all  the  protection  to  which 
she  is  entitled  as  such  surety,  this  is  suflScient  to  warrant  the  court 
in  granting  to  her  such  relief  as  she  is  entitled  to  by  reason  of  her 
suretyship.  FiUrr  v.  Tyler,  458. 
See  Construction  of  Statutes,  2 ;  Mistake ;  Trusts  and  Trustees,  5,  6,  7. 

SET-OFFS. 

Construction  of  Statutes — Section  S£99  of  the  Code. — ^The  meaning  of  the 
words  "or  any  other  matter*'  used  in  section  3299  of  the 
Code  is  restricted  by  the  enumerated  defences  which  precede 
them,  and  hence  no  set-oflf  can  be  pleaded  by  the  defendant  which 
does  not  grow  out  of  the  contract  in  suit.  Those  words  were  added 
so  as  to  allow  not  only  the  defences  particularly  named  in  the  pre- 
ceding part  of  the  section,  but  all  others  of  the  same  kind  based 
upon  such  contract,  or  for  injuries  growing  out  of  it,  to  be  disposed 
of  in  one  case.     American  Mang.  Co.  v.  Va.  Mang.  Co.,  272. 
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SHIPPING  FACILITIES.     See  Comvian  Carriers. 
SPECIAL  JURY.    See  Continuance, 

SPECIFIC  PERFORMANCE. 

1.  Contra:ci  to  Build  a  Railroad. — A  court  of  equity  cannot  specifically 

enforce  a  contract  to  build  a  railroad,  or  to  procure  a  railroad  to  be 
built  by  others.  And  where  the  chief  object  of  a  contract  is  to  se- 
cure the  building  of  a  railroad,  and  one  of  the  parties  stipulates 
that  upon  failure  to  build  such  a  railroad  he  will  pay  a  sum  certain 
in  money,  or  will  transfer  and  deliver  certain  stock,  a  court  of 
equity  will  not  entertain  a  bill  to  enforce  the  transfer  of  the  stock. 
Evnng  v.  Litchfieldy  575. 

2.  Discretion. — Application  for  the  specific  performance  of  a  contract  is 

addressed  to  the  sound  discretion  of  the  court,  and  will  not  be 
granted  unless  the  applicant  shows  that  he  has  been  ready,  prompt, 
and  eager  to  perform  the  contract  on  his  part.  If  he  has  been  in 
default,  a  court  of  equity  will  leave  him  to  such  remedy  as  he  may 
have  in  a  court  of  law.     Powell  v.  Berry ^  568. 

3.  Penalty — Forfeiture — Liquidated  Damages. — In  proper  cases,   where 

parties  have  no  other  adequate  remedy,  a  court  of  equity  will  spe- 
cifically enforce  contracts,  but  it  will  neither  enforce  a  penalty  or  a 
forfeiture,  nor  permit  it  to  be  enforced  in  a  court  of  law  ;  nor  will 
it  permit  a  party,  by  the  voluntary  payment  of  the  agreed  penalty, 
to  defeat  the  enforcement  of  the  alternative  contract.  Emng  v. 
Litchfield,  575. 

4.  Penalty — Forfeiture — Liquidated  Damn^es. — Upon  the  case  stated,  if 

the  payment  of  the  money,  or  the  transfer  of  the  stock  be  regarded 
as  a  penalty,  or  as  a  forfeiture,  a  court  of  equity  will  not  enforce  it ; 
if  as  liquidated  damages,  then  a  full,  adequate,  and  complete  remedy 
is  afibrded  at  law,  and  equity  has  not  jurisdiction.  Ewing  v.  LOch- 
field,  575. 

5.  Performance — Hindrance — Estoppel.— K  covenantor  is  excused  from 

performing  his  part  of  an  agreement  when  the  other  party  hinders 
the  performance.    And  when  so  hindered,  the  covenantee  will  be 
estopped  from  setting  up  the  default  of  the  covenantor.     Young  v. 
Ellis,  297. 
See  Growing  Trees. 

STATUTES.     See  Construction  of  Statutes. 

STREETS. 

1.  Bridge — Approaches. — The  grant  to  a  city  by  its  charter  of  power  **  to 
close  or  extend,  widen  or  narrow,  lay  out,  graduate,  curb  and  pave, 
and  otherwise  improve  the  streets,  sidewalks,  and  public  alleys  in 
said  city,"  and  also  to  **  build  bridges  in  and  culverts  over  said 
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streets  "  is  a  sufficient  grant  of  authority  to  build  an  approach  to  an 
elevated  bridge  in  its  streets.  The  approach  is  but  the  grading  of 
the  street  to  adapt  it  to  the  use  and  need  of  the  public  Home 
Budding  Co.  v.  Boanokfj  52. 

2.  Grading— SerrUude—'*Taki7ig*''-AHicl€  V.  Const.    Section   14^— The 

building  of  an  approach  to  an  elevated  bridge  in  the  streets  of  a 
city,  leaving  a  space  of  about  seven  and  one -half  feet  on  each  side, 
for  the  convenience  of  the  public  or  adjacent  owners,  when  there 
is  no  actual  encroachment  on  the  property  of  the  abutting  land 
owner,  does  not  create  any  additional  servitude  on  the  land,  and  is 
not  a  "  taking  '*  of  private  property,  within  the  meaning  of  Article 
V. ,  section  14,  of  the  Constitution  of  Virginia,  though  the  use  of 
the  property  may  be  thus  impaired.  The  resulting  damage,  if 
any,  is  damnum  absque  irtjuria.  And  it  is  immaterial  whether  the 
fee  in  the  street  is  in  the  city,  the  State,  or  the  abutting  land 
owner.     H'^me  BaUdir^g  Co.  v.  Roanoke^  52. 

3.  lAabilUy  for  Damages. — A  city,  acting  within  its  charter  powers  in 

improving  its  streets,  is  the  agent  of  the  State,  and  is  not  answer- 
able for  consequential  damages,  where  the  work  is  done  with  care 
and  skill,  and  does  not  actually  encroach  upon  private  property. 
Home  Building  Co,  v.  Roanoke j  52. 

4.  Local  Assessments — Personal  Liability. — An  act  of  the  General  Assem- 

bly which  empowers  the  council  of  a  city  to  determine  what  por- 
tion, if  any,  of  certain  street  improvements  shall 'be  paid  by  the 
owners  of  the  real  etrtate  benefitted  thereby,  or  l>ounding  and 
abutting  on  said  streets,  and  to  assess  the  same  by  the  front  foot, 
and  which  declares  that  the  assessment  thus  made  shall  constitute 
a  lien  on  the  property,  "and  shall  also  be  a  personal  debt  of  the 
owner  of  the  property,"  authorizes  a  system  of  taxation  which,  in 
so  far  as  it  makes  such  asset^ment  the  personal  debt  of  the  owner 
of  the  property,  is  not  equal  and  uniform,  and  is  in  conflict  with 
section  1,  Article  X  of  the  CJonstitution  of  the  State,  and  is  there- 
fore, in  this  respect,  void.     Asberry  v.  Rfxttioke,  562. 

SUBROGATION. 

1.  Doctrine. — The  doctrine  of  subrogation  is  of  purely  equitable  origin 

and  nature,  and  its  operation  is  always  controlled  by  equitable 
principles.  It  is  never  enforced  so  as  to  defeat  or  interfere  with 
a  superior  or  equal  equity  of  third  persons,  or  with  the  legal  right 
of  third  persons  growing  out  of  an  express  contract.  Exchange 
Building f  ttr.,  Co.  v.  Bayless^  134. 

2.  Surety — Deed  of  Trust — Additional  Security. — A  surety  who  was  not 

originally  bound  for  the  debt,  but  who  comes  in  during  the  proee- 
cution  of  a  remedy  against  the  principal  for  the  debt,  cannot,  by 
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subrogation,  obtain  a  preference  over  the  creditor  of  the  princi- 
pal whose  debt  ia  secured  by  a  lien  which  attached  before  the 
surety  became  bound.  So,  where  a  debt  is  secured  by  a  deed  of 
trust,  and  the  debtor  afterwards  gives  a  negotiable  note  with  ac- 
commodation endorsers,  as  additional  security  for  a  part  of  the 
debt,  and  the  endorsers  pay  the  note,  they  cannot  be  subrogated 
to  the  rights  of  the  creditor  to  his  detriment  in  the  collection  of  the 
residue  of  his  debt.     Exchange  Building,  <fec.,  Co,  v.  Bayless,  134. 

SUPERSEDEAS. 

Receiver, — A  supersedeas  is  only  intended  to  stay  further  proceedings, 
and  to  leave  matters  in  the  condition  it  finds  them  until  the  ap- 
pellate court  can  hear  the  case  and  pass  on  the  questions  involved 
in  the  appeal.  If  a  receiver  is  in  the  possession  of  property  at  the 
time  the  supersedeas  is  awarded,  he  is  not  thereby  removed.  Either 
party  may  move  in  the  lower  court  for  the  appointment  of  a  re- 
ceiver, pending  the  appeal ;  or,  if  there  be  a  receiver,  he  may  ap- 
ply to  the  court  appointing  him  for  its  guidance  and  direction. 
BristoWy  trustee,  v.  Home  Bldg.  Co.  {Perpetual),  18. 

SUPERVISORS.     See  Claims  against  County. 

SURETY. 

1.  Change  -of  Contract — Release  of  Surety — Extension  of  Time — Reserves 

lion  of  Rights. — Any  change  of  the  contract  by  the  principal,  however 
slight,  without  the  consent  of  the  surety,  releases  the  latter  from 
all  further  liability.  And  where  extension  of  time  of  payment 
is  given  to  the  principal,  without  the  consent  of  the  surety,  in 
pursuance  of  a  binding  legal  contract,  the  surety  is  at  once  released 
from  his  obligations.  But  if,  in  the  contract  for  extension,  all  the 
rights  and  remedies  of  the  surety  are  preserved  unimpaired,  so  that 
he  has  the  same  rights  and  remedies  after  the  contract  as  before, 
the  surety  is  not  discharged.  Exchange  Building,  iScc,  Co.  v.  Bay- 
less,  134. 

2.  Settlement  by  Il^isband— Const d^ation. — Although  a  bill  by  a  wife  to 

sustain  and  enforce  a  settlement  made  upon  her  by  her  husband  is 
based  chiefly  on  the  agreement  between  them,  setting  forth  the 
consideration  for  the  settlement,  and  there  is  no  proof  of  the  agree- 
ment, yet  if  the  facts  which  show  that  she  was  the  surety  of  her 
husband  are  fully  stated  in  the  bill,  and  it  is  distinctly  alleged  that 
she  was  such  surety,  and  she  asks  for  all  the  protection  to  which 
she  is  entitled  as  Rich  surety,  this  is  sufficient  to  warrant  the  court 
in  granting  to  her  such  relief  as  she  is  entitled  to  by  reason  of  her 
suretyship.     Fdler  v.  Tyler,  458. 
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3.  Variation  of  Agreement. — Sureties  stand  upon  the  letter  of  their  con- 
tract, and  any  variation  in  the  agreement  to  which  they  have  sub- 
scribed, which  was  made  without  their  knowledge  or  consent, 
and  which  may  prejudice  them,  or  which  may  amount  to  the  sub- 
stitution of  a  new  agreement  for  the  one  subscribed,  will  discharge 
them.  Blanton  v.  Commonwealth^  1. 
See  County  Officers^  2,  3;  Husband  and  Wife;  Subrogation,  2;  Pay- 
ment, 2. 

SURFACE  WATER. 

Obstructing  Natural  Channel  or  Watercourse — Damages. — ^The  owner 
of  land  has  no  right  to  interfere  with  the  flow  of  surfiEU»  water 
in  a  natural  channel  or  watercourse,  and  if  such  flow  be  hindered 
or  prevented,  so  as  to  cause  the  sur&oe  water  to  accumulate  in 
ponds  and  thereby  injure  the  lands  of  another,  the  person  causing 
such  hindrance  or  obstruction  is  liable  to  the  owner  of  the  land 
for  the  injury  occasioned  thereby.  For  a  discussion  of  the  rights 
and  duties  of  land  owners  relating  to  surfEice  water  see  opimon  of 
the  court.    Norfolk,  &c.  R.  Co.  v.  Carterj  587. 

TAKING.    See  Streets,  2. 

TAX.    See  Constitutional  Law,  7,  8. 

TENANTS  IN  COMMON.* 

A  life  tenant  of  one  undivided  moiety  of  a  parcel  of  land  and  the  fee 
simple  owners  of  the  other  undivided  moiety,  whose  estates  accrue 
under  the  same  title,  but  at  different  times,  are  tenants  in  common 
of  that  land.     Carneal  v.  Lynch,  114. 

See  Adverse  Possession,  2. 

TENDER. 

Willingness  to  Pay — Payment  into  Court. — A  willingness  to  pay  the 
amount  admitted  to  be  due  is  not  the  equivalent  of  a  l^al  tender 
of  the  amount,  though  followed  by  bringing  the  money  into  court 
to  make  the  tender  good,  when  no  such  tender  was  ever  actually 
m&de.— Norfolk,  cfcc.  P.  Co.  v.  Mills  dc  Fairfax,  613. 

TITLE  OF  ACT.    See  Constitutional  Law,  3,  4,  6,  6,  7,  8. 

TRANSFERRING  EFFECTS. 

Homestead — Guardian  of  Non-Pesident  Infants — Transferring  Effects  Out 
of  State— Receiver. — Where  the  guardian  of  non-resident  infiuit 
children  of  a  deceased  father,  who  was  a  citizen  of  this  State  and 
to  whom  a  homestead  in  money  had  been  set  apart,  asks  to  transfer 
said  money  out  of  the  State,  it  is  proper  for  the  court  to  appoint 


Digitized  by  LjOOQIC 


Va.]  Index.  879 

TRANSFERRING  EFFECTS— Continued, 

a  receiver  to  take  charge  of  the  funds  and  mvest  them,  so  that  the 
principal  money  may  be  forthcoming  when  the  youngest  of  such 
children  attains  the  age  of  twenty-one  years.  Clendenning  v. 
Conrad,  410. 

TREASURERS.    See  Courdy  Officers, 

TRIAL.    See  Criminal  Law  and  Procedure^  13, 15,  20. 

TRUSTS  AND  TRUSTEES. 

1.  Amount  of  Debts. — Before  a  sale  under  a  deed  of  trust  to  secure  the 

payment  of  money,  the  amount  of  the  debt  secured  should  be 
definitely  fixed.    National  Building,  &c.,  Assn.  v.  Ashworth,  706. 

2.  Attorneys  Fees— Payment  out  of  TrvM  Fund. — ^Trustees,  who  in  good 

faith  engage  counsel  to  aid  them  in  the  execution  of  the  trust,  are 
entitled  to  pay  them  out  of  the  trust  fund,  or  to  be  reimbursed 
out  of  that  fund  for  all  expenses  which  they  have  incurred,  includ- 
ing reasonable  attorneys*  fees.  Upon  the  evidence  in  this  caae,  the 
attorneys'  fees  were  properly  paid  out  of  the  trust  fund.  Cochran 
V.  Richmond,  <fcc.,  R.  Co.,  339, 

3.  Loan  to  Trust  Creditor — Payment. — Where  a  trust  fund  is  loaned  to 

the  trust  creditor  pending  litigation  over  charges  on  the  fund  and 
its  distribution,  and  on  final  settlement  it  is  ascertained  to  belong  to 
such  creditor,  and  is  not  sufficient  to  pay  his  debt,  the  transaction 
should  be  treated  as  a  payment  on  the  debt  as  of  the  date  of  the 
loan,  and  not  as  a  loan.     Cochran  v.  Richmond,  i&c,  R.  Co.,  339. 

4.  Payment  into  Court — Interest. — Where  a  trust  fund  has  been  paid  into 

court  by  a  purchaser  of  the  trust  property,  but,  in  consequence  of 
resistance  to  the  payment  of  proper  charges  on  the  fund,  it  has 
remained  idle  in  the  hands  of  the  court,  the  loss  of  interest  must 
fell  on  the  trust  creditor  who  has  resisted  the  charge.  Cochran  v. 
Richmond,  drc,  R.  Co.,  339. 

5.  Record   Title — Purchaser — Resulting  Trust. — Where  the    record  title 

of  real  estate  is  in  the  husband,  and  there  is  nothing  to  show  or  sug- 
gest any  right  or  claim  to  it  in  the  wife,  and  the  husband  executes 
a  deed  of  trust  on  the  land  to  secure  creditors,  the  trustee  and  bene- 
ficiaries, in  the  absence  of  notice  of  any  claim  of  the  wife,  stand 
as  bona  fide  purchasers,  for  value,  and  will  be  protected  against  any 
claim  of  the  wife  to  have  a  resulting  trust  declared  in  her  fevor. 
Throchnorton  v.  Throckmorton,  42. 

6.  Resulting  Trust — Husband  and  Wife. — A  resulting  trust  will  not  be 

established  in  favor  of  a  wife  against  her  husband,  where  her 
case  rests  simply  on  the  presumption  arising  from  the  receipt  and 
possession  of  her  money  and  property  by  him,  and  in  the.  absence 
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of  proof  that  her  estate  was  used  in  paying  for  property  conveyed 
to  him.     Throckmorton  v.  Throckmorton^  42. 

7.  ResiiUing    Trust — Husband  and   Wife — Separate  JSstote.— Where  the 

wife  permits  her  husband  to  receive  her  legal  separate  estate  and 
use  it  as  his  own,  with  her  full  knowledge  and  acquiescence,  with- 
out complaint  on  her  part,  and  without  exacting  any  promise  of  re- 
payment or  return,  and  thus  enables  him  to  contract  debts  on  the 
faith  and  credit  of  it,  the  law  does  not  imply  a  promise  of  repay- 
ment, but  presumes  a  gift  by  the  wife  to  the  husband.  Throckmor- 
ton V.  Throckmorton^  42. 

8.  R«  suiting  Trust — Parol  Evidence. — A  r^ulting  trust  may  be  estab- 

lished by  parol  evidence,  or  even  by  circumstances,  but  the  fieu^ts 
in  all  such  cases  must  be  proved  with  great  clearness  and  cer- 
tainty. Loose  and  equivocal  expressions  will  not  be  allowed  to 
control  the  evidence  of  deeds.  The  evidence  must  be  full,  clear, 
and  explicit.  Throckmorton  v.  Throckmorton^  42. 
See  Charities;  Answer  in  Chancery ^  3;  Chancery  Jurisdiction^  3;  iVo- 
Oce,  2,  3  ;  Laches ;  Insurance,  2. 

UNLAWFUL  DETAINER.    See  Er^dence,  5. 

USURY. 

1.  Bill  to  Discover — Effed  of  Answer. — Where  the  debtor  calls  on  the 

creditor  to  answer  under  oath  and  discover  usury,  the  answer  of 
the  creditor  under  oath,  when  responsive  to  the  bill,  must  be  ac- 
cepted as  true,  in  the  absence  of  other  evidence  sufficient  to  over- 
come such  answer.     Ward  v.  Cornett,  676. 

2.  Conflict  of  Law — Place  of  Performance— Interest. — A  contract  made 

in  one  State,  but  to  be  performed  in  another,  is,  as  a  general  rule, 
governed  by  the  laws  of  the  place  of  performance ;  and,  if  the  rate 
of  interest  allowed  by  the  latter  is  higher  than  that  of  the  place  of 
contract,  the  parties  may  stipulate  for  the  higher  rate  without 
incurring  the  penalties  of  usury.  National  Building,  d-c,  Assn,  v. 
Ashworthy  706. 

3.  Negotiable  Paper— Bona  fide  holder  for    Value— Burden  of  Proof. — 

Since  the  passage  of  the  act  now  embodied  in  section  2818  of  the 
Code,  which  declares  that  usurious  contracts  shall  be  deemed  to  be 
for  an  illegal  consideration,  as  to  the  excess  beyond  the  principal 
sum  loaned  or  forborne,  the  plea  of  usury  cannot  be  sustained  in 
an  action  on  negotiable  paper  brought-  by  a  bona  fide  holder  for 
value,  who  acquired  the  same  before  maturity  in  due  course  of 
trade.  The  only  effect  of  such  plea  is  to  cast  the  burden  of  proof 
on  the  plaintiff  to  show  that  he  is  such  holder ;  when  he  has  shown 
•  this  he  is  entitled  to  recover.    Lynchburg  NatH  Bank  v.  ScoU,  652. 
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4.  PenaUy — Above  Legal  Rate  After  Maturity. — A  bond  payable  more 

than  two  years  after  date,  without  interest  tDl  maturity,  but  with 
interest  at  eight  per  cent  per  annum  after  maturity,  is  not  usurious 
on  its  £Eice.  The  excess  above  the  legal  rate  is  regarded  as  a 
penalty,  and  not  as  usury.  A  deed  of  trust  to  secure  such  bond, 
given  after  its  maturity,  and  extending  the  time  of  payment 
thereof,  is  not  usurious,  but  furnishes  security  for  the  bond  and 
only  legal  interest  thereon  until  paid.     Ward  v.  Comett,  676. 

5.  Quasi  Penal  Offense — Proof  to  Establish. — A  debt  to  be  usurious  must 

be  so  in  the  beginning.  It  cannot  be  made  so  by  subsequent 
events.  Where  the  debtor,  by  punctual  payment  of  the  debt,  may 
relieve  himself  of  the  illegal  interest  stipulated  for,  it  is  not  usury. 
Usury  is  a  quasi  penal  offense,  and,  to  avail  as  a  defense,  must  be 
established  beyond  a  reasonable  doubt.     Ward  v.  Comettf  676. 

VARIANCE. 

County  Treasurer — Official  Bonds — Discharge  of  Surety. — In  a  motion 
against  a  Ck>unty  treasurer  and  his  sureties  on  his  official 
bond  as  such  treasurer,  the  defendants  plead  nul  tiel  record^  and 
issue  is  joined  on  this  plea.  The  plaintiff  vouches  the  order  of 
approval  of  the  County  Court  showing  the  names  of  eight  persons 
accepted  as  sureties,  and  offers  in  evidence  a  bond  containing  the 
names  of  the  principal  and  of  the  eight  sureties,  but  signed  by  only 
seven. 
Held: 

There  was  a  material  variance  between  the  record  of  the  bond 
accepted  by  the  County  Court  and  the  bond  in  suit,  and  the 
sureties  are  discharged.    Blanton  v.  Commonwealth,  1. 

VENUE.    See  Motions  to  recover  moneys  4. 

VERDICT. 

AppeUale  Court — Verdict  of  Jury. — ^The  appellate  court  will  not  inter- 
fere with  the  verdict  of  a  jury  unless  it  appears  that  it  was  ren- 
dered plainly  against  the  evidence,  or  without  evidence.    Norfolk, 
ike,  R.  Co.  v.  MiUs  and  Fairfax,  613. 
See  Criminal  Law  and  Procedure,  25. 

VESTED  REMAINDERS.    See  W^Us,  1. 

VOTERS  AND  VOTING.    See  Elections. 

WAIVER. 

Contract — Construction — Acquiescence— Although  a  method  of  ascertain- 
ing weights  may  not  have  been  in  accordance  with  the  contract  of 
the  parties,  yet  long  continued  acquiescence,  with  full  knowledge  of 
Vol.  xci — 111 
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all  the  facts,  will  constitute  a  waiver  of  the  right  to  insist  on  the 
terms  of  the  contract.    American  Mang.  Co,  v.  Vcu  Mang.  Co,,  272. 
See  Insurance f  3,  5,  6 ;  Rescission,  4. 

WATER.    See  Surface  Water. 

WILLS. 

1.  Construction — '*And ' '  for  *  *or  " — Heirs —  Vested  remainder, — ^A  testator 

by  his  will  devised  real  estate  to  his  wife  for  life.  By  a  subsequent 
clause  of  his  will  he  devised  other  real  estate  to  his  son,  Edward  M., 
and  his  daughter,  Sarah,  "  to  them  and  their  heirs  forever,  to  be 
equally  divided  between  them."  Then  follows  a  clause  in  the  fol- 
lowing words :  **Atihe  death  of  my  said  wife,  Maria  Updegraff,  I 
direct  that  the  remaining  portion  of  my  estate  shaU  be  equally  divided 
among  the  said  Edward  M,  Hatcher,  Henry  C,  Hatcher  and  JSanih 
E.  Clark,  or  their  heirs,  respectively,  upon  which  final  division  the  said 
Edward  M,  Hatcher  and  Sarah  E,  Clark  shall  account  to  the  said 
Henry  C,  Hatcher  for  one-third  part  of  the  real  estate  herein  devised 
to  them,  respectively,  the  value  thereof  to  be  estimated  as  of  the  date  of 
which  they  may  come  in  possession  of  the  same, " 
Hbld: 
The  last  clause  of  the  will  created  a  vested  remainder  in  Edward  M., 
which  took  effect  immediately  upon  the  death  of  the  testator,  bat 
the  full  enjoyment  of  which  was  postponed  until  the  death  of  the 
first  taker,  the  wife  of  the  testator.  The  word  **or'*  should  be 
read  "  and>"  and  the  word  "  heirs  "  given  the  usual  and  legal  sig- 
nification.    Crews  V.  Hatcher,  378. 

2.  Construction —  Words  of  Survivorship  after  a  Life  Estate, ^-li  is  estab- 

lished law  in  Virginia,  that  after  a  bequest  of  an  estate  for  the  life 
of  the  first  taker,  words  of  survivorship  in  a  will  are  always  to  be 
referred  to  the  period  of  the  testator's  death,  when  no  special  in- 
tent appears  to  the  contrary.     Crews  v.  Hatcher,  378. 

3.  Construction — Case  in  Judgment. — A  testator,  by  the  first  clause  of  his 

will,  devises  real  estate  to  a  daughter ;  by  the  second  clause,  he 
devises  to  two  other  daughters  certain  real  and  personal  property, 
and  **  all  income  from  the  ferry  and  all  other  sources  during  their 
.  lives ;"  by  the  fourth  clause,  he  devises  to  his  two  sons  certain  real 
estate,  and  then  provides  that  "  the  city  and  marine  stocks  I  give 
to  0.  M.  Bosher*s  two  children,  William  and  Gabriella  Bosher, 
and  George  L.  Bosher 's  daughter,  Ella  F.  Bosher,  the  city  stock 
to  William  and  Gabriella,  and  the  marine  stock  to  Ella  F.  Bosher." 
Held:  The  last  clause  vests  in  Ella  F.  an  absolute  interest  in  the 
marine  stock  from  the  time  of  the  death  of  the  testator.  Waring 
V.  Bosher,  286.   • 
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WILLS— ConHnued. 

4.  Construction — Expressed  Intent. — ^The  object  in  construing  wills  is  to 

arrive  at  the  true  intent  of  the  testator,  but  that  intent  is  to 
be  gathered  from  the  language  used ;  for  the  object  of  construc- 
tion is  not  to  ascertain  the  presumed  or  supposed,  but  the  ex- 
pressed intention  of  the  testator;  that  is,  the  meaning,  which 
the  words  of  the  will  correctly  interpreted,  convey.  A  clearly  ex- 
pressed intention  in  one  portion  of  a  will  is  not  to  yield  to  a  doubt- 
ful construction  in  another  portion.     Waring  v.  Bosher,  286. 

5.  Construction — Inconsistent  Clauses — General  and  Specific  Provisions, — If 

two  provisions  of  a  will  are  inconsistent,  the  latter  must  prevail. 
And  if  there  be  inconsistency  between  a  general  and  specific  pro- 
vision, the  specific  must  prevail,  no  matter  in  what  order  they 
come.     Waring  v.  Bosher^  286. 

6.  Devise  for  Life  with  power  to  dispose  of  Fee, — ^A  devise  of  an  estate  for 

life,  coupled  with  the  absolute  power  of  alienation,  either  express 
or  implied,  comprehends  everything,  and  the  devisee  takes  the  fee. 
Farish  v.  Wayman,  430. 

7.  Devise  to  A  for  Life^  and  what  remains  of  same  to  B, — A  devise  to 

A  for  life,  but  should  '*  she  die  and  leave  no  child,  in  that  case 
the  property  devised  as  above,  or  what  may  remain  of  the  samcy**  to 
go  to  B,  gives  A  the  unrestrained  power  of  disposition  of  the 
whole  property,-  and  thus  converts  her  life  estate  into  a  fee.  Farish 
V.  Waymany  430. 
See  Construction  of  Written  Instruments. 

WITNESS.    See  Evidence,  3. 

WRIT  OF  It^QUIRY.    See  Inquiry, 
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